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DEDICATION 


I was asked by the Tennessee Criminal Pattern Jury Instruc- 
tions Committee to author the dedication of this edition to the 
life of Dickie Jerman. He was my colleague, hunting companion 
and one of my closest friends. As I told him on many occasions, I 
loved him like a brother. 


Judge Dick Jerman, Jr., known to his friends and colleagues 
as “Dickie,” died in the fall of 1999 after a long fight with cancer. 
During his multi-year struggle with this dreaded disease, he 
maintained the most positive attitude imaginable and refused to 
curtail his professional and social life. His courage touched us all. 


Dickie served as the Circuit Judge for the 28th Judicial 
District, comprised of Gibson, Haywood and Crockett counties, 
from 1981 until his death. Dickie always did what he thought 
was “right” and did not want the law to get in his way. He took 
great pride in being an appellate judge’s nightmare! He was 
undeterred and never apologetic when one of his appellate cases 
read “Reversed and Remanded.” Dickie abhorred anything that 
he considered to be an injustice. 


Although Dickie will always be remembered for his sense of 
humor and unique style of judging, he was very intelligent. Sev- 
eral months before he died, he asked me to tell all the judges 
that he “was a whole lot smarter than they thought I was.” Indeed 
he was, although I told him he camouflaged it pretty well. 


Dickie served many years on the Tennessee Criminal Pattern 
Jury Instructions Committee and rendered valuable service. 
Dickie is, and will continue to be, greatly missed by the entire 
judiciary. This edition of the Tennessee Criminal Pattern Jury 
Instructions is dedicated to his memory. 


Judge Joe G. Riley, Retired 
Tennessee Court of Criminal Appeals 
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PREFACE 


The Committee on Pattern Jury Instructions (Criminal) of the 
Tennessee Judicial Conference has endeavored to prepare, revise 
and update these instructions in conformity with the require- 
ments of statutory and decisional law in Tennessee. Additionally, 
constitutional principles articulated by the United States 
Supreme Court have been incorporated where appropriate. This 
volume contains pattern instructions that are easily adaptable to 
a variety of cases, whether or not those cases are covered 
explicitly by these instructions. By use of footnotes and com- 
ments, the Committee has attempted to provide a ready and ac- 
curate reference to the sources of legal principles enunciated in 
these instructions. 


The principal purpose for which pattern jury instructions ex- 
ist is to help judges communicate more effectively with juries. As 
the term “pattern” suggests, however, they are not intended to 
provide instructions applicable without change to every case. 
Instead, they are meant to provide judges and lawyers with 
models of instructions designed to aid in juror comprehension. 
These instructions are not designed to serve as a legal treatise, 
but rather, to improve the quality of communication with juries. 


Many of the pattern jury instructions contain bracketed 
material. Wherever bracketed material appears, whether a word, 
phrase, or an entire paragraph, the trial judge should take special 
note of that fact. Bracketed language is optional, so that the 
language either is to be inserted or stricken, depending upon the 
allegations in the indictment or the evidence adduced at trial. It 
is imperative that the trial judge carefully strike material not ap- 
plicable to the case. Also, it is strongly urged that pattern jury 
instructions referred to in footnotes and comments be examined 
for the purpose of deciding whether the additional pattern 
instruction should be given to the jury. 


We welcome the suggestions of the bench and bar for improve- 
ments or additions to these instructions. The Committee trusts 
that this product will promote the fair and effective administra- 
tion of justice in the criminal courts of Tennessee. 


T.P.I.—CRIM. 
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38.05 


38.06 


38.07 
38.08 


38,09(a) 


38.09(b) 
38.10 


38.11 
38.12 
38,13 
38.14(a) 


Driving under the influence 
[accompanied by a child] [resulting in 
serious bodily injury to a child] 
[resulting in the killing of a child] (for 
offenses committed on or after 7/1/13) 

Driving under the influence 
[accompanied by a child] [resulting in 
serious bodily injury to a child] 
[resulting in the killing of a child] (for 
offenses committed prior to 1/1/11) 

Driving under the influence 
[Accompanied by a child] [Resulting in 
serious bodily injury to a child] 
[Resulting in the killing of a child] (for 
offenses committed on or after 1/1/11 
but prior to 7/1/13) : 

Driving Under The Influence: Lawful 
Use Not A Defense 

Driving under influence: Additional blood 
sample | 

Driving under influence: Refusal of test 

Driving under influence: Blood alcohol . 
test 

Driving under the influence: Physical 
control 

[Reserved] 

Driving under the influence: 
Supplemental instruction number one 
Underage driving while impaired (for _ . 

offenses committed on or after 9/19/16) 

Underage driving while impaired— 
Under 21 [For offenses committed prior 
to 7/1/16] 

Consuming/possessing open container of 
alcoholic beverage or beer while 
operating motor vehicle 

[Reserved] 

Reckless driving 

[Reserved] 

Knowingly leaving the scene of an 
accident resulting in death 
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T.PI.—Crim. 38.14(b) Leaving the scene of an accident 
resulting in injury or death 
T.P.I.—Crim. 38.14(c) Leaving the scene of an accident 


resulting in damage to a vehicle 
[exceeding four hundred dollars ($400)] 
[Only for offenses committed prior to 


7/1/15] 
T.P.I.—Crim. 38.14(d) ° Leaving the scene of an accident 
resulting in damage to a vehicle 
T.P.I1.—Crim. 38.15 - Driving while license [cancelled] 
[suspended] [revoked] 
T.P.I1.—Crim. 38.15(a) Driving while license [cancelled] 


[suspended] [revoked] supplemental 
instruction number one 

T.P.I.—Crim. 38.15(b) Driving while license [cancelled] 
[suspended] [revoked] supplemental 
instruction number two 

T.P.I.—Crim. 38.16 [Reserved] | 

T.P.I. — Crim. 38.17(a) [Refusing] [preventing] [obstructing] the 
administration of a required /breath/ 
[blood] test (for offenses committed on 
or after 7/1/17 but prior to 7/1/19) 

T.P.I.—Crim. 38.17(b) Refusal to submit to /alcohol/ [drug] 
[alcohol and drug/ test while driving on 
[cancelled] [suspended] [revoked] license 
(for offenses committed prior to 7/1/17) 


T.P.I.—Crim. 38.18 Driving without license [in possession] 

T.P.I.—Crim. 38.19 Violation of financial responsibility law 

T.P.I1.—Crim. 38.20 Violation of vehicle registration law 

T.P.I.—Crim. 38.21 Drag racing [resulting in serious bodily 

injury] 
T.P.I.—Crim. 38.22 ‘Boating under the influence 
CHAPTER 39 
MISCELLANEOUS 

T.P.I.—Crim, 39.01 Misapplication of contract payments 

T.P.I.—Crim. 39.02 Interception of cellular or cordless 
telephone transmissions 

T.PI.—Crim. 39.03 Unlawful photographing in violation of 
privacy 

T.P.I.—Crim. 39.04 Illegal wiretapping or electronic — 
surveillance 

T.PI.—Crim. 39.05(a) Criminal Gang Offense Supplemental 


Instruction (Criminal Gang Member) 
(Only for offenses committed on or after 
4/28/16) 

T.P.I.—Crim. 39.05(b) Criminal Gang Offense Supplemental 
Instruction (Criminal Gang Initiation) 
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(Only for offenses committed on or after 
4/28/16) 


T.P.I.—Crim. 39.06 Persons improperly on school premises 

T.P.I.—Crim. 39.07 Observation without consent 

T.P.I—Crim. 39.08 Unlawful recording of theatrical motion 
picture 

T.P.I.—Crim. 39.09 Unlawful Exposure 

CHAPTER 40 
DEFENSES 

T.P.1.—Crim. 40.01 Defense: Ignorance or mistake of fact 

T.P.I.—Crim. 40.02 Defense: Intoxication 

T.P.I.—Crim. 40.03 Defense: Duress 

T.P.I.—Crim. 40.04 Defense: Entrapment 

T.P.I.—Crim. 40.05 Defense: Necessity 

T.P.I.—Crim. 40.06(a) Defense: Self-defense [repealed on May 22, 
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T.P.I1.—Crim. 40.06(b) Defense: Self-defense [enacted May 22, 
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T.P.I.—Crim. 40.07 Defense: Defense of third person 

T.P.I.—Crim. 40.08 Defense: Protection of property 

T.P.I.—Crim. 40.09 Defense: Protection of a third person’s 
property | 

T.P.I.—Crim. 40.10 Affirmative defense: Renunciation 

T.P.I.—Crim. 40.11 Defense: voluntary return of victim 
(Applicable to Custodial Interference 
Committed On or After July 1, 2004) 

T.P.1.—Crim. 40.12 [Reserved] 

T.P.I.—Crim. 40.13 Affirmative defense: Claim of right 
(applicable to theft of property or 
services or unauthorized use of 
automobile and other vehicles) 

T.P.I.—Crim. 40.14 Affirmative defense: Claim of restitution, 
indemnification or compensation 
(applicable to extortion) 

T.P.I.—Crim. 40.15 [Reserved] 

T.PI.—Crim. 40.16 Affirmative defense: Insanity (for offenses 
committed on or after July 1, 1995) 

T.P.I.—Crim. 40.17 Defense: Effective consent 

CHAPTER 41 
DELIBERATION PROCESS 


Deliberation: Order of consideration 
Multiple counts: Guilt finding limited to one— 
Order of consideration 


T.P.1I.—Crim. 41.01 
T.P.I.—Crim. 41.02 
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CHAPTER 1 
GENERAL OPENING INSTRUCTIONS 


T.P.I.—Crim. 0.00 Criminal jury charge checklist 

T.P.I.—Crim. 1.00 Preliminary jury instructions (To be given to 
the jury only after the jury is sworn) 

T.P.I.—Crim. 1.01 Crime charged and plea 

T.P.I.—Crim, 1.02 Duties of court and jury 

T.P.I.—Crim. 1.03 Singular and plural words 

T.P.I.—Crim. 1.04 Gender 

T.P.I.—Crim. 1.05 Formal charge: Not evidence 

T.P.I.—Crim. 1.06 Statements and rulings of the court 

T.P.I.—Crim. 1.07 Statements and arguments of counsel 

T.P.I.—Crim. 1.08 Jury: Judges of facts and law 

T.P.I.—Crim. 1.09 No independent research or discussion 


T.P.I1.—Crim. 0.00 Criminal jury charge checklist 


Name(s) of defendant(s): 


OPENING INSTRUCTIONS 
___ 1.01 Crime charged and plea 
____ 1.02 Duties of court and jury 
___ 1.03 Singular and plural words /should not need/ 
____ 1.04 Gender [should not need/ 
___ 1.05 Indictment not evidence 
____ 1.06 Statements and rulings 
____ 1.07 Statements and arguments 
____ 1.08 Jury: Judges of facts and law /mandatory] 
___ 1.09 No Independent Research or Discussion 


ELEMENTS OF THE CHARGED OFFENSE AND LESSER INCLUDED 
OFFENSES: 


CHAPTERS 4 THROUGH 39 


CHARGED OFFENSE: 
Lesser: 
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Lesser: 
Lesser: 
Lesser: 
Lesser: 
CHARGED OFFENSE: 
Lesser: 
Lesser: 
Lesser: 
Lesser: 
Lesser: 
CHARGED OFFENSE: 
Lesser: 
Lesser: 
Lesser: 
Lesser: 
Lesser: 
CHARGED OFFENSE: 
Lesser: 
Lesser: 
Lesser: kl ili 
Lesser: Raa 
Lesser: “erent te scanner mai 
IF MORE THAN ONE CRIMINAL aC LOw 
__. 8.01 Criminal responsibility » 
___. 3.02 Facilitation 
__. 3.08 Accessory after the fact [not a lesser included offense] 


DEFENSES, IF FAIRLY RAISED IN THE PROOF 
___ 40.01 Ignorance or mistake of fact 
__. 40.02 Intoxication 
___. 40.03 Duress 
__—. 40.04 Entrapment 
___. 40.05 Necessity 
__—. 40.06(a) or ___ 40.06(b) Self-defense (prior to B22 gah or after 5/22/07) 
___ 40.07 Defense of third person 
__. 40.08 Protection of property 
___. 40.09 Protection of third person’s property 
_— 40.10 Renunciation 
__. 40,11 Voluntary return of victim (custodial interference prior to 7/1/04) 
___ 40,11(a) Voluntary return of victim (custodial interference on or after 7/1/04) 
___ 40.12 Prior sexual activity (statutory rape prior to 7/1/04) 
_—. 40,13 Claim of right (theft and joyriding) 
__. 40/14 Claim of restitution, indem. or compensation (extortion) 
___. 40,15 Legal relationship (harboring & concealing prior to 5/26/95) 
___ 40.16(a) Insanity (offenses committed prior to 7/1/95) 
__. 40.16(b) Insanity (offenses committed on or after 7/1/95) 


Ch. 1 OPENING INSTRUCTIONS 0.00 


__. 40.17 Effective consent (only i to domestic, aggravated, vehicular and simple 
assault, reckless endangerment, HIV exposure and adult female genital mutilation) 





BURDEN OF PROOF 
___ 2,01 Presumption of innocence 
__. 2.02 Burden of proof 
___. 2.03 Reasonable doubt 
___. 2.04 Elements and date of offense 


VENUE 
___. 2.05 Venue (general) 
or 
___. 2.06(a) Venue (computer offenses) 
or 
__. 2.06(b) Venue (continuous sexual abuse of a child) 


GENERAL INSTRUCTIONS 


___. 42.01 Preponderance of evidence /only use if needed for specific issue] 
ee 42.02 Expert, witness (Name <a Field Oe) 
3 (Nameriain Ww Meldi ta on 2) 
(Name! ier re te Field of tee. rere) 


___. 42.08 or ___. 42.03(a) Direct and circumstantial evidence /mandatory] 
___ 42.04 or ___ 42.04(a) or __ 42.04(b) Credibility of witnesses /mandatory] 
___ 42.05 or ___ 42.05(a) Identity material/not material issue /mandatory] 
___ 42.06 Impeachment of witnesses /mandatory] 

____ 48.03 Defendant not testifying /mandatory only if requested by defendant] 
___. 42.07 Evidence of prior conviction of defendant 

____ 42.08 or ___ 42.08(a) Evidence of good character of defendant 

___ 42.09 or ___ 42.09(a) Accomplice 

___ 42.10 Evidence of other crimes by defendant 

___ 42.11 Confession (admission against interest) 

____ 42.11(a) Prior statement of the defendant 

___. 42.12 Confession by defendant 

____ 42.18 or ___ 42.13(a) Alibi [mandatory if raised in the proof, even if no request] 
___. 42.14 Cause of death 

____ 42.15 Dying declaration 

__ 42.16 or ___ 42.16(a) or ___ 42.16(b) Absent material witness 

___. 42.17 Fingerprint evidence 

_— 42.18 Flight 

___. 42.19 Inferences (general) 

__ 42.20 Inferences (recently stolen property) 

___. 42.21 Inferences (rental property) 

___. 42.22 Evidence of mental state 

__. 42.23 Duty to preserve evidence 

__. 42,24 Computer animation 

__. 42.25 Election of offenses 

____ 43.01 When rule 29 motion for judgment of acquittal is granted in part 
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CONCLUDING INSTRUCTIONS 


__ 41.01 Deliberation (order of consideration) 


a WS or __. 41.03 Multiple counts (verdict on only one count / verdict on each count 
req é 


__ 41.04 Multiple defendants 

___. 48.02 Unanimous verdict 

___. 43.04 No sympathy or prejudice [mandatory] 
__.. 48.05 Selecting forepersons 

___. 48,06 or ___ 43.07 Oral report or verdict: forms 
___. 48.12 Fines Offense From To 


___ 48.14 No Outside Communication During Deliberation 


Ch. 1 OPENING INSTRUCTIONS 1.00 


T.P.I.—Crim. 1.00 Preliminary jury instructions 
(To be given to the jury only 
after the jury is sworn)' 
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Preliminary Jury Instructions 


Before we begin the trial, I would like to tell you a little bit 
about what will happen during the course of the proceedings. I 
want to describe basically how the trial will be conducted and 
what the attorneys, jurors, and judge will be doing over the course 
of the trial. At the end of the trial, I will give you more detailed 
instructions on how you are to go about reaching your decision, 
but now I simply want to explain how the trial will proceed. 


The/Each defendant has been charged by the State of Ten- 
nessee with a violation of state law. The document containing the 
charge(s) is referred to as an indictment. An indictment is the 
formal accusation charging a defendant with a crime and is not 
evidence of anything. 


The defendant(s) is/are charged with 
The crime(s) is/are defined as 


OPTIONAL 


The essential elements of the offense(s) are: 


The/Each defendant has pled not guilty to the charge(s). He/ 
She is presumed innocent and may not be found guilty by you 


1.00 01194-CCA-R3-CD, 2020 WL 755054 
'State v. Merrilees, M2019- (Tenn. Crim. App., Jackson, 2/14/20). 
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unless, after hearing all of the evidence; attorneys’ arguments, 
and instructions of. law, the 12 jurors seated in this case 
unanimously find that the State has proven its case beyond a 
reasonable doubt. 


The first step in the trial will be the attorneys’ opening 
statements. The State will tell you about the evidence it intends 
to present so that you will have an idea what the State’s case is 
about. This opening statement is not evidence. Its only purpose is 
to help you understand what the evidence will be and what the 
State will attempt to prove. After the State’s opening statement, 
an attorney for the defendant(s) may make an opening statement 
if he or she should so choose. Again, statements of attorneys are 
not evidence. , 


Next will be the State’s case-in-chief, in which the State will 
present its evidence. The evidence in the case will most likely 
consist of physical exhibits, documents, and the testimony of 
witnesses. The witnesses will testify by answering questions 
asked by the attorneys. 


After the State completes its case-in-chief, the defense will 
be given an opportunity to present evidence through witnesses 
and exhibits. A defendant is not required to put on any evidence 
or to testify. The burden is always on the State to convince you 
that the defendant is guilty beyond a reasonable doubt. If the 
defense does present proof, the State may then put on what is 
known as “rebuttal” proof. After the State! s rebuttal, the defense 
may put on further proof. 


[Languages other than English may be used during this trial. 
The evidence that you are to consider is only that provided 
through the official court interpreter. Although some of you may 
know the language of the non-English language used, it is 
important that all jurors consider the same evidence. Therefore, 
you must base your decision on the evidence presented in the En- 
glish interpretation. You must disregard any different meaning 
of the non-English words.] 


After you have heard all of the evidence, the State and the 
defense may present final arguments. I previously told you that 
opening statements by the attorneys are not evidence. Likewise, 
closing arguments are not evidence. In closing arguments, the 
parties will attempt to summarize their cases and help you 
understand the evidence that was presented. 
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The final part of the trial occurs when I instruct you about 
the rules of law that you are to use in reaching your verdict. Af- 
ter you hear my instructions, I will [select and excuse] [excuse] 
the alternate juror(s), and the final 12 jurors will leave the 
courtroom together as a group. You will then begin your delibera- 
tions to make a decision in the case. Your deliberations will be 
secret, and you will not be required to explain your verdict to 
anyone. 


Now that I have described in outline form the trial itself, let 
me explain the functions that you and I will perform during the 
trial. I will decide which rules of law apply to the case. My deci- 
sions will be reflected in my responses to questions and objec- 
tions the attorneys raise during the trial as well as in my final 
jury instructions. It is your job to determine what the facts are 
from the evidence. You must then apply the law in my instruc- 
tions to the facts, and from that application you will arrive at a 
verdict, 


~The State has the burden of proving the guilt of the defendant 
beyond a reasonable doubt, and this burden remains on the State 
throughout the entire case. Keep in mind that the defendant is 
presumed to be innocent of the charge(s) against him/her. Thus, 
a defendant is not required to prove his/her innocence, to have 
his/her attorney make any statements or arguments, or to pro- 
duce any evidence. . 


You, as jurors, must decide whether the State has proven be- 
yond a reasonable doubt that the defendant [each of the defen- 
dants] has committed the crime(s) charged in the indictment. 
(OPTIONAL: You must consider the evidence in each 
Count and each defendant separately.) You must base that 
decision only on the evidence in the case and my instructions 
about the law. An important part of your job will be making judg- 
ments about the testimony of the witnesses who testify. You 
should decide whether you believe what each person says and the 
importance of his or her testimony. In making that decision I 
suggest that you ask yourself a few questions: Did the person 
impress you as honest? Did he or she have any particular reason 
not to tell the truth? Did he or she have a personal interest in the 
outcome of the case? Did the witness seem to have a memory of 
the events he or she testified about? Did the witness have the op- 
portunity and ability to observe accurately the things he or she 
testified about? Did he or she appear to understand the questions 
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clearly and answer them directly? Did a witness’ testimony differ 
from the testimony of other witnesses? These are a few of the 
considerations that will help you determine the accuracy of each 
witness’ testimony. 


In making up your mind and reaching a verdict, do not base 
any decisions on the fact that there were more witnesses on one 
side than on the other. Likewise, do not reach a conclusion on a 
particular point just because more witnesses testified for one side 
on that point. Your job is to think about the testimony of each 
witness you heard and decide the facts. 


Some of you have probably heard the terms “circumstantial 
evidence” and “direct evidence.” These are the two basic types of 
evidence that exist in law. Direct evidence is direct proof of a 
fact, such as the testimony of an eyewitness. Circumstantial evi- 
dence is proof of facts from which you may infer or conclude that 
other facts exist. I will give you further instructions on these as 
well as other matters at the end of the case. Keep in mind that 
you may consider both kinds of evidence, which are considered to 
be of equal value in the law. 


The Court will not provide you with a transcript of the 
testimony at the end of the trial. Therefore, you must listen very 
carefully to the testimony. Each of you will be allowed to take 
notes during the trial for your own use during your deliberations. 
You are not required to take notes. Independent memory can be 
as accurate as written notes. You will be provided with paper and 
a pen if you decide to take notes. 


During the course of the trial, you should not talk with any 
witness, defendant, or attorney involved in this case. Please do 
not talk with them about any subject whatsoever. You may see 
them in the hallway, on an elevator, or at some other location. If 
you do, perhaps the best standing rule is not to say anything. 


You should also not discuss this case among yourselves until 
I instruct you on the law and you start deliberating at the end of 
the case. It is important that you wait until all of the evidence is 
received and you have heard all of my instructions on the rules of 
law before you deliberate among yourselves. 


During the course of the trial, you will receive all of the evi- 
dence you may properly consider to decide the case. Because of 
this, you should not attempt to do any research on your own or 
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gather any information on your own that you think might be 
helpful. Do not engage in any outside reading, visit any places 
mentioned in the case, or try to learn about the case outside of 
this courtroom in any other manner.’ 


I do not know if there will be any media reports in the 
newspapers, on T'V, or on the radio about this particular case. If 
there are, you are not permitted to read, watch, or listen to those 
reports. You, as jurors, must base your decision solely on the evi- 
dence you hear in the courtroom.? 


At times during the trial, an attorney may make an objection 
to a question that is asked by another attorney or to an answer 
that a witness gives. This simply means that the attorney is 
requesting that I make a decision on a particular rule of law. Do 
not draw any conclusions from the fact that an objection was 
made or from my ruling on that objection. My rulings only relate 
to the legal questions that I must determine and should not influ- 
ence your thinking. 


If I sustain an objection to a question, the witness will not be 
permitted to answer the question. Do not attempt to guess what 
the answer might have been, had the witness been permitted to 
give it. Similary, if I tell you not to consider a particular state- 
ment that was made, you should put that statement out of your 
mind and you may not refer to that statement in your later 
deliberations. 


INSERT OPTION A 


You may not ask questions. It is the responsibility of 
the attorneys to present the evidence. You must decide 
the case on the evidence presented to you. 


OR 
INSERT OPTION B 


If you have a question about the testimony of a wit- 
ness, write it down and present it to a court officer at the 
end of the witness’ testimony. The court officer will then 


*The trial judge may wish to uti- *The trial judge may wish to uti- 
lize T.PI.—Crim. 1.09, No independent lize T.P.1—Crim. 1.09, No independent 


research or discussion. research or discussion. 
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1.00 : T.P.1.—CRIM. Ch. 1 


present the question to me. After consultation with the at- 
torneys, I will decide whether the question Bay be asked 
of the witness. 


(OPTIONAL) 


During the course of the trial, I may ask a question or 
two of a witness. If I do, that does not indicate that I have 
any opinion about the facts in the case or that I have any 
opinion with respect to that witness’ credibility. 


Finally, during the course of the trial, I may have to inter- 
rupt the proceedings to confer with the attorneys about the rules 
of law that should apply. In some cases, we may have bench con- 
ferences in the courtroom outside of your hearing. And in some 
instances, I may ask you to retire to the jury room while we 
discuss a matter out of your presence. I will try to avoid as many 
of these interruptions as possible. We will try to resolve some of 
these things in the morning before we get started. I ask your pa- 
tience because these interruptions are necessary points in the 
trial where we have to resolve legal issues. In the long run, they 
save time for all of us. 


If after your deliberations you find the defendant(s) guilty of 
any offense, the Court will set the punishment at a separate 
sentencing hearing. The jury will not be involved in setting the 
punishment. [Modify for LWOP and Death Penalty.] 


This completes my opening comments to you. We will now 
proceed with the reading of the indictment. 


Comments 


1. This suggested jury instruction has been included by the T.P.I, Commit- 
tee in response to a 2003 amendment to Tenn, R. Crim. P. 30(d)(1), which now 
“requires the court to give basic instructions on procedures and law at the 
beginning of the trial. This requirement should better enable jurors to 
understand the evidence and apply the proof to the applicable law. With this 
background, jurors will be able to put the proof in the context of the legal rules 
involved in the dispute.” Advisory Commission Comments to Rule 30. Although 
these basic preliminary instructions do not have to be submitted to the jury in 
writing, it is felt this instruction should be included in this book as a general 
guide to the trial judge. 
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Ch. 1 OPENING INSTRUCTIONS 1.01 
T.P.I1.—Crim. 1.01 Crime charged and plea 


[' The defendant, /____»_»___/], is charged in [Count 
__. of] the indictment with the crime of /(name crime)/. The 
defendant pleads not guilty to /this offense] [each and every of 
fense in the indictment].| 


[> The defendant, /_______/, is charged in /Count 
__. of*] the indictment with the crime of /(name crime)]. The of- 
fense necessarily includes the lesser offense(s) of [(insert lesser 
included offenses(s))]. The defendant pleads not guilty to each 
[and every] offense embraced in the indictment.] 


1.01 in charging offenses where any lesser 
‘The first paragraph should be included offense or offenses is or are 


used in charging offenses where no involved. 
lesser included offense is involved. 


This option should be used 
where a multi-count indictment is 
involved. Repeat the first paragraph 
as necessary to cover more than one 
count. 


3This second paragraph should 
be used, in lieu of the first paragraph, 


“This option should be used 
where a multi-count indictment is 
involved where one or more of the 
counts includes a lesser offense. Re- 
peat the second paragraph as neces- 
sary to cover more than one count. 
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1.02 T.P.1.—CRIM. Ch. 1 
T.P.I.—Crim. 1.02 Duties of court and jury 


The evidence in this case has been completed, and it is my 
duty now to instruct you as to the law. The law applicable to this 
case is stated in these instructions, and it is your duty to care- 
fully consider all of them. The order in which these instructions 
are given is no indication of their relative importance. You should 
not single out any one or more of them to the exclusion of an- 
other or others but should consider each one in light of and in 
harmony with the others. 
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Ch. 1 OPENING INSTRUCTIONS 1.03 
T.P.1.—Crim. 1.03 Singular and plural words 


Whenever the singular of a word is used in these instruc- 
tions, it may be taken equally to mean the plural. 


[The word “defendant” as used in these instructions applies 
equally to each defendant in this case except as you may be 
otherwise instructed.] 


Comments 
- 1. Generally, the singular is used in these instructions. If the trial judge 


has corrected a particular instruction to include the plural where applicable, 
then this instruction need not be given. 
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1.04 TPL—CRIM. Che 1 
T.P.I.—Crim. 1.04 Gender 


Whenever the word “he” is used in these instructions, you 
may consider it as applying equally to a woman or an entity such 
as a corporation. 


Comments 


1. The Committee has attempted to make all instructions gender neutral; 
therefore, it should not be necessary to use this instruction. However, if the 
masculine form of pronouns is used by the trial judge, then this instruction 
should be given. 
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Ch. 1 OPENING INSTRUCTIONS 1.05 

T.P.I.—Crim. 1.05 Formal charge: Not evidence 
The [indictment] [presentment] in this case is the formal writ- 

ten accusation charging the defendant with /a/ [these/ crime(s).' 


It is not evidence against the defendant and does not create any 
inference of guilt. 


1.05 v. Davidson, 171 Tenn. 347, 103 S.W.2d 
'T.C.A. § 40-13-101(a); see State 22 (1937). 
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1.06 T.P.I.—CRIM. Ch. 1 


T.P.I.—Crim. 1.06 Statements and rulings of the 
court 


At times during the trial, I have ruled upon the admissibility 
of evidence. You must not concern yourself with these rulings. 
Neither by such rulings, these instructions nor any other remarks 
which I have made do I mean to indicate any opinion as to the 
facts or as to what your verdict should be. 
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Ch. 1 OPENING INSTRUCTIONS 1.07 


T.P.I.—Crim. 1.07 Statements and arguments of 
counsel 


Statements, arguments, and remarks of counsel are intended 
to help you in understanding the evidence and applying the law, 
but they are not evidence. If any statements were made that you 
believe are not supported by the evidence, you should disregard 
them. ; 


17 


1.08 T.P.L—CRIM. Ch. 1 
T.P.I1.—Crim. 1.08 Jury: Judges of facts and law 


You are the exclusive judges of the facts in this case. Also, 
you are the exclusive judges of the law under the direction of the 
court. You should apply the law to the facts in deciding this case. 
You should consider all of the evidence in the light of your own 
observations and experience in life. 


Comments 


1, This instruction must be given in each case. 
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Ch. 1 OPENING INSTRUCTIONS 1.09 


T.P.I.—Crim. 1.09 No independent research or 
discussion’ 


You, as jurors, must decide this case based solely on the evi- 
dence presented here within the four walls of this courtroom. 
This means that during the trial you must not conduct any inde- 
pendent research about this case, the matters in the case, and 
the [individuals] [corporations] involved in the case. In other 
words, you should not consult dictionaries or reference materials, 
search the internet, websites, blogs, or use any other electronic 
tools to obtain information about this case or to help you decide 
the case. Please do not try to find out information from any source 
outside the confines of this courtroom. 


Until you retire to deliberate, you may not discuss this case 
with anyone, even your fellow jurors. After you retire to deliber- 
ate, you may begin discussing the case with your fellow jurors, 
but you cannot discuss the case with anyone else until you have 
returned a verdict and the case is at an end. I hope that for all of 
you this case is interesting and noteworthy. I know that many of 
you use cell phones, the internet and other tools of technology. 
You also must not talk to anyone about this case or use these 
tools to communicate electronically with anyone about the case. 
This includes your family and friends. During your deliberations, 
you must not communicate with or provide any information to 
anyone by any means about this case outside the jury delibera- 
tion room. You may not use any electronic device or media, such 
as a telephone, cell phone, smart phone, iPhone, or computer; the 
internet, any internet service, or any text or instant messaging 
service; or any internet chat room, blog, or website, including, 
but not limited to, Facebook, LinkedIn, YouTube, Snapchat, 
Instagram, Google, Twitter, or any other social media, to com- 
municate to anyone any information about this case or to conduct 
any research about this case until you have returned your verdict 
and the trial has concluded. 


1.09 Conference of the United States, Pro- 

‘This instruction is derived from P0S8ed Model Jury Instruction on’ the 

the corresponding federal instruction Use of Electronic Technology to Con- 

cited as Committee on Court Adminis- duct Research on or Communicate 
tration & Case Management, Judicial About a Case (Dec. 2009). 
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CHAPTER 2 


PRESUMPTION OF INNOCENCE, BURDEN 
OF PROOF, REASONABLE DOUBT, 
RESTATEMENT OF CRIME CHARGED, AND 
ALTERNATIVE DEFINITIONS 


T.P.1I.—Crim. 2.01 Presumption of innocence 

T.P.I.—Crim. 2.02 Burden of proof: General 

T.P.I.—Crim. 2.03 Reasonable doubt 

T.P.I.—Crim. 2.04 Burden of proof: Elements and date of 
offense 

T.PI.—Crim. 2.05 Burden of proof: Venue (general) 

T.P.I.—Crim. 2.06(a) _. Burden of proof: Venue (computer 
offenses) 

T.P.I.—Crim. 2.06(b) Burden of proof: Venue (continuous 
sexual abuse of a child) 

T.P.I.—Crim. 2.07 Restatement of crime charged 

T.P.I.—Crim. 2.08 Alternative instruction: Definition of 
“intentionally” 

T.P.I.—Crim. 2.09 Alternative instruction: Definition of 
“knowingly” 

T.P.I.—Crim. 2.10 Alternative instruction: Retargn of 
“recklessly” 


T.P.I.—Crim. 2.01 Presumption of innocence 


The law presumes that the defendant is innocent of the 
charge(s) against /him/ [her]. This presumption remains with the 
defendant throughout every stage of the trial, and it is not 
overcome unless from all the evidence in the case you are 
convinced beyond a reasonable doubt that the defendant is 
guilty. 


Comments 


1. This instruction must be given in each case. 


2.01 — Baxt.) 331 (1874); 1 Wharton’s Crimi- 
WA PEER rt ov. State, 216 Tenn. nal Evidence § 96, at 162 (C. Torcia 
240, 391 S.W.2d 648 (1965); Caldwell 18th Ed. 1972); see also T.C.A. § 39-11- 
v. State, 164 Tenn. 325, 48 S.W2d 201. 
1087 (1932); Gray v. State, 63 Tenn. (4 
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Ch. 2 BURDEN OF PROOF 2.02 
T.P.1.—Crim. 2.02 Burden of proof: General 


The state has the burden of proving the guilt of the defendant 
beyond a reasonable doubt, and this burden never shifts but 
remains on the state throughout the trial of the case. The 
defendant is not required to prove [his/ [her] innocence. ' 


Comments 


1. This instruction must be given in each case. 


2.02 100 S.W. 94 (1907); Marshall v. State, 


'Hardin Vv. State, 210 Tenn. 116, 528 S.W.2d 823 (Tenn. Crim. App. 
355 S.W.2d 105 (1962), rehearing 1975); 1 Wharton’s Criminal Evidence 


denied 210 Tenn. 116, 356 S.W.2d 595 $8 10-11 at 9-11 (C. Torcia 13th Kd. 
(1962); Frazier v. State, 117 Tenn. 430, 1972); T.C.A. § 39-11-201(c). 
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2.03 | T.P.1.—CRIM. _ Ch. 2 
T.P.I1.—Crim. 2.03 Reasonable doubt 


Reasonable doubt is that doubt created by an investigation of 
all the proof in the case and an inability, after such investigation, 
to let the mind rest easily as to the certainty of guilt. Absolute 
certainty of guilt is not demanded by the law to convict of any 
criminal charge, but moral certainty is required, and this 
certainty is required as to every element of proof necessary to 
constitute the offense. ' 


Comments 


1, An instruction on reasonable doubt must be given in every case. 


| 2.03 1089, 119 8,Ct. 1501, 143 L.Ed.2d 654 
'State vy. Hall, 976 S.W.2d 121, (1999), as modified by State v. Rimmer, 


170-171 (1998), cert denied, 526 U.S. 250 S.W.83d 12 (Tenn. 2008). 
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Ch. 2 BURDEN OF PROOF 2.04 


T.P.I.—Crim. 2.04 Burden of proof: Elements.and 
date of offense 


The state must have proven beyond a reasonable doubt all of 
the elements of the crime charged,' and that it was committed 
before the finding and returning of the indictment in this case.’ 


Comments 


1. This instruction must be given in each case. 


2.04 (Tenn. Crim, App. 1976). 


DC A. § 39-11-201(a); Frazier v. 21.C.A, § 39-11-201(a)(4): Arter- 
State, 117 Tenn. 430, 100 S.W. 94 burn y. State, 216 Tenn. 240, 391 
(1907); Martin v. State, 542 S.W.2d 638  S.W.2d 648 (1965). 
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2.05 T.P.I.—CRIM. Ch. 2 


T.P.I.—Crim. 2.05 Burden of proof: Venue 
(general) 


The burden is upon the state to prove by a preponderance of 
the evidence that this offense was committed in /_____/ 
County, Tennessee.’ | 


Proof by a preponderance of the evidence means that the 
greater weight of the evidence must be in support of the state’s 
contention.’ : 


Venue of the offense lies in the county where the offense was 
commenced or consummated.° 


If you find that the state has failed to prove by a preponder- 
ance of the evidence that this offense was commenced or consum- 
mated in /___/ County, Tennessee, then you must return a 
verdict of not guilty. 


Comments 


1. See T.P.I. — Crim. 2.06(a), Burden of Proof: Venue (computer offenses) 
and 2.06(b), Burden of Proof: Venue (continuous sexual abuse of a child). 


2.05 Tf one or more elements of an of- 

'T.C.A. § 39-11-201(e). fense are committed in one county and 

"In re Estate of Tittle, 485 S.W.2d ne or more elements in another, the 

255 (Tenn. App. 1972); Blount County Offense may be prosecuted in either 
v. Perry, 7 Tenn. App. 340 (1928). The county. Offenses committed on the 


trial judge may wish to charge T.PI— boundary of two or more counties may 
Crim. 42.01, Preponderance of evi- be prosecuted in either county. T.C.A. 
dence. § 39-11-103(d). 
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Ch. 2 BURDEN OF PROOF 2.06(a) 


T.P.I. Battlin. 2.06(a) Burden of proof: Venue 
(computer offenses) 


The burden is upon the state to prove by a preponderance of 
the evidence that this offense was committed in —____--__ County, 
Tennessee. ' 


Proof by a preponderance of the evidence means that the 
greater weight of the evidence must be in support of the state’s 
contention.’ 


Venue of the offense lies:* 


(a) in any county in which any act was performed in further- 
ance of any transaction HOLA MRE the laws establishing 
computer offenses; 


(b) in any county in which any violator had control or pos- 
session of any proceeds of said violation or of any books, 
records, documents, property, financial instrument, com- 
puter software, computer program or other material, 
objects or items which were used in furtherance of said 

violation; 


(c). in any county from which, to which or through which 
any access to a computer, computer system, or computer 
network was made, whether by wire, electromagnetic 
waves, microwaves or any other means of communica- 
tion; and 


(d) [Only for computer offenses punishable as theft 
committed on or after 7/1/12:] in any county where 
one (1) or more elements of the offense occurred, or in 
the county where an act of solicitation, inducement, of- 
fer, acceptance, delivery, storage, or financial transac- 
tion occurred involving the property, service or article of 
the victim.’ 


2.06(a) trial judge may wish to charge T.P.I.— 
'T.C.A. § 39-11-201(e), ss 42.01, Preponderance of evi- 
"In re Estate of Tittle, 485 S.W.2d 4 
255 (Tenn. App. 1972); Blount County T.C.A, § 39-14-6085. 
v. Perry, 7 Tenn. App. 340 (1928). The *T.C.A. § 39-14-105(c). 
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2.06(b) T.P.1.—CRIM. Ch. 2 


T.P.I1.—Crim. 2.06(b) Burden of proof: Venue 
(continuous sexual abuse of 
a child) 


The burden is upon the state to prove by a preponderance of 
the evidence that this offense was committed in /_——__/ 
County, Tennessee. ' 


Proof by a preponderance of the evidence means that the 
greater weight of the evidence must be in support of the state’s 
contention.’ 


Venue of the offense lies in this county if at least one (1) 
incident of sexual abuse of a child aapene within this county on 
or after July 1, 2014. 


If you find that the state has failed to prove by a preponder- 
ance of the evidence that at least one (1) incident of sexual abuse 
of a child occurred within this county on or after July 1, 2014, 
then you must return a verdict of not guilty.® 


2.06(b) v. Perry, 7 Tenn. App. 340 (1928). The 
4 _ trial judge may wish to charge T.P.I, 
T.C.A, § 39-11-201(e). — Crim, 42.01, Preponderance of evi- 
*In re Estate of Tittle, 485 S.W.2d ° dence.. 
255 (Tenn. App. 1972); Blount County °T.C.A. § 39-13-534(a)(1)(A). 
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Ch. 2 BURDEN OF PROOF 2.07 
T.P.I.—Crim. 2.07 Restatement of crime charged 


[As previously stated, the defendant is charged in the indict- 
ment with the crime of /(name offense)/.] 


[As previously stated, the defendant is charged in count 
[______] of the indictment with the crime of /[(name offense)/, 
and in count /______/ with the crime of /(name offense)/.' You 
are charged that the defendant, if convicted at all, can be 
convicted on only one (1) count of the indictment.] 


Comments 


1. Paragraph 1 or paragraph 2 should be used as a lead-in to the instruc- 
tion on the law applicable to the specific crime or crimes with which the 
defendant is charged. Paragraph 2 would only be applicable where the defendant 
is charged with offenses in different counts but the offenses are such that a 
conviction, if at all, can only be on one count. 


2.07 ‘ guage should be inserted to cover such 


If the indictment consists of Counts. 


more than two counts, additional lan- 
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2.08 T.P.1.—CRIM. Ch. 2 


T.P.I1.—Crim. 2.08 Alternative instruction: 
Definition of “intentionally” 


A person acts “intentionally” when that person acts with a 
conscious objective or desire either: 


(1) to cause a particular result; 
or 
(2) to engage in particular conduct.' 


Comments 


1. The Committee is of the opinion that the statutory definition of 
“intentionally” may be confusing to jurors. Therefore, the trial judge may wish 
to use this definition in addition to, or instead of, the statutory definition. 


2.08 tory definition of “intentional” found 


'This is a rewording of the statu- in T.C.A. § 39-11-106. 
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Ch. 2 BURDEN OF PROOF 2.09 


T.P.I.—Crim. 2.09 Alternative instruction: 
Definition of “knowingly” 


A person acts “knowingly” if that person acts with an aware- 
ness either: | 


(1) that his or her conduct is of a particular nature; 
or 

(2) that a particular circumstance exists; 
or 


(3) that the conduct was reasonably certain to cause the 
result.’ 


Comments 


1. The Committee is of the opinion that the statutory definition of “know- 
ingly” may be confusing to jurors. Therefore, the trial judge may wish to use 
this definition in addition to, or instead of, the statutory definition. 


2.09 | tory definition of “knowingly” found in 


'This is a rewording of the statu- T.C.A. § 39-11-106. 
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2.10 T.P.I.—CRIM. | Ch. 2 


T.P.I1.—Crim. 2.10. Alternative instruction: 
Definition of “recklessly” 


_A person acts “recklessly” if that person is aware of but 
consciously disregards a substantial and unjustifiable risk either: 


(1) that a particular result will occur; 
or 
(2) that a particular circumstance: exists. 


The risk must be of such nature and degree that disregard- 
ing it constitutes a gross deviation from the standard of care that 
a reasonable person would observe in the situation. ' 


Comments 


1. The Committee is of the opinion that the statutory definition of “reck- 
lessly” may be confusing to jurors. Therefore, the trial judge may wish to use 
this definition in addition to, or instead of, the statutory definition. 


2.10 tory definition of “reckless” found in 


'This is a rewording of the statu- T.C.A. § 39-11-106. 
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CHAPTER 3 
CRIMINAL RESPONSIBILITY 


T.P.I.—Crim. 3.01 Criminal responsibility for conduct of another 
[not to be charged as a separate offense or 
be put on a verdict form] 


T.P.I—Crim. 3.02 Facilitation of a felony 


T.P.I.—Crim. 3.03 Accessory after the fact 
T:P.I.—Crim. 3.04 Corporate liability 


T.P.I—Crim. 3.05 Individual liability for corporate conduct 


T.P.1.—Crim. 3.01 Criminal responsibility for 
conduct of another [not to be 
charged as a separate offense 
or be put on a verdict form]' 


The defendant(s) /is/ [are/ criminally responsible as a party 
to the offense(s) of ____-____—(_OSesSSFSsaif the offense(s) 
[was] [were] committed by the defendant’s own conduct, by the 
conduct of another for which the defendant(s) /is/ /are/ criminally 
responsible, or by both. Each party to the offense may be charged 
with the commission of the offense.’ 


[Use only if applicable: See Comment 1. The defendant(s) 
[is] [are] criminally responsible for an offense committed by the 
conduct of another if, acting with the culpability required for the 
offense, the defendant(s) cause(s) or aid(s) an innocent or ir- 
responsible person to engage in conduct prohibited by the defini- 
tion of the offense.]° 


[Use only if applicable: See Comment 1. The defendant(s) 
[is] fare] criminally responsible for an offense committed by the 


3.01 Welcome, 280 S.W.3d 215, 220-21 n. 1 
4 ; + and accompanying text (Tenn. Crim. 
The trial court should submit 
the case to the jury without any spe- App. 2007); see also State v. Lemacks, 
cific finding on the verdict form regard- 996 5.W.2d 166, 170 (Tenn. 1999). 


ing criminal responsibility. It “is not a 27T.C.A. § 39-11-401, 
separate offense, but is merely a the- é 
ory of liability for an offense.” State v. T.C.A, § 39-11-402(1). 
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3.01 T.P.I.—CRIM. Ch. 3 


conduct of another if, acting with the intent to promote or assist 
the commission of the offense, or to benefit in the proceeds or 
results of the offense, the defendant(s) solicit(s), direct(s), aid(s), 
or attempt(s) to aid another person to commit the offense. “Intent” 
means that a person acts intentionally with respect to the nature 
of the conduct or to a result of the conduct when it is the person’s 
conscious objective or desire to engage in the conduct or cause 
the result. ]* 


[Use only if applicable: See Comment 1. The defendant(s) 
[is] [are] criminally responsible for an offense committed by the 
conduct of another if, having a duty imposed by law or volunta- 
rily undertaken to prevent commission of the offense and acting 
with intent to benefit in the proceeds or results of the offense, or 
to promote or assist its commission, the defendant(s) fail(s) to 
make a reasonable effort to prevent commission of the offense. 
“Intent” means that a person acts intentionally with respect to 
the nature of the conduct or toa result of the conduct when it is 
the person’s conscious objective or desire to engage in the conduct 
or cause the result.]° 


[A defendant who is criminally responsible for an offense 
may be found guilty not only of that offense, but also for any 
other offense or offenses committed by another, if you find be- 
yond a reasonable doubt that the other offense or offenses com- 
mitted were natural and probable consequences of the original of- 
fense for which the defendant is found criminally responsible, 
and that the elements of the other offense or offenses that ac- 
companied the original offense have been proven beyond a rea- 
sonable doubt].° [With regard to Count charging the 
defendant(s) with Murder in the Perpetration of _______, this 
natural and probable consequences rule does not apply. There is 
no requirement that the killing be foreseeable in order to hold a 





47.C.A. § 39-11-402(2). See Com- offense needs to be defined by the trial 
ment 1. The culpable mental state for judge. Specifically, the court must 
the underlying offense needs to be determine if the offense is a result-of- 
defined by the trial judge. Specifically, conduct offense or a nature-of-conduct 
the court must determine if the offense  orranse epee cker Ovea Wad 
is a result-of-conduct offense or a 889 896 eer 2000) , ae 
nature-of-conduct offense. State v. é ‘ 
Ducker, 27 S.W.3d 889, 896 (Tenn. °State v. Howard, 30 S.W.3d 271 
2000). (Tenn. 2000). This is known as the 

°T.C.A. § 39-11-402(3). The cul- “Natural and Probable Consequences 
pable mental state for the underlying Rule.” See Comment 2. 
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Ch. 3 CRIMINAL RESPONSIBILITY 3.01 


defendant criminally responsible, only that the defendant 
intended to commit the alleged ______.]’ 


[In deciding the criminal responsibility of the defendant, the 
jury may also take into consideration any evidence offered that 
the defendant attempted to thwart or withdraw from any of the 
offenses that followed from the original offense.]® 


[To find a defendant criminally responsible for the acts of an- 
other, it is not necessary that you find the defendant was present 
or that the defendant took a physical part in the crime; encour- 
agement of the principal offender is sufficient. However, mere 
presence during the commission of the offense is not sufficient to 
support a conviction.]® 


Before you find the defendant(s) guilty of being criminally 
responsible for said offense(s) committed by the conduct of an- 
other, you must find that all the essential elements of said offen- 
se(s) have been proven by the state ie ota a reasonable doubt. 


Criminal responsibility is not a separate criminal charge of 
the indicted charge or any lesser included offense(s), but is an 
alternate theory of criminal liability by which the state may prove 
the defendant’s guilt based upon the conduct of another person. 
Consequently, there is no separate verdict form for criminal 
responsibility. You will use the verdict form for the offense for 
which you find the defendant criminally responsible, should the 
defendant be found guilty of any offense under this theory." 


[It is not a defense that the person for whose conduct the 
defendant is criminally responsible /belonged to a class of persons 
who by definition of the offense was legally incapable of commit- 
ting the offense in an individual capacity] [has been acquitted] 
[has not been [prosecuted] [convicted/] [has been convicted of a 
[different offense] [different type or class of offense/] [is immune 
from prosecution].|" 


7State v. Winters, 137 S.W.3d 217 (Tenn. 2013). 
641, 659 (Tenn. Crim. App. 2003), EN Welcome, 280 8.W.3d 


perm. app, denied (Tenn. 2002) 215, 220-21 n. 1 (Tenn. Crim. App. 
State v. Fowler, 23 S.W.3d 285, 9997). 


288 n.2 (Tenn. 2000). hae ane 
*State v. Little, 402 S.W.3d 202, C.A. § 39-11-407, 
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Comment 


1. Our Supreme Court in State v. Hatcher, 310 S.W.3d 788, 810-14 (Tenn. 
2010) has held that the trial judge should not charge the jury on all three types 
of criminal responsibility bracketed in this instruction, as to do so would be 
error. | 


This Court long ago made clear that ‘[o]ne of the most important func- 
tions of the Trial Judge is to select the rules of law which apply to the 
evidence given in the case on trial.’ Adcock v. State, 191 Tenn, 687, 
236 S.W.2d 88, 89 (Tenn. 1949). And we have admonished that a trial 
court’s jury charge ‘should not contain inaccurate or inapplicable state- 
ments of legal principles that might tend to confuse the jury. Troup v. 
Fischer Steel Corp., 236 8.W.3d 143, 149 (Tenn. 2007) (quoting Ingram 
v. Earthman, 993 S.W.2d 611, 636 (Tenn. Ct. App. 1998)), 


2. “The natural and probable consequences rule arose as a common law 
component of criminal responsibility and extends criminal liability to the crime 
intended by a defendant, and collateral crimes committed by a co-defendant, 
that were the natural and probable consequences of the target crime.” State v. 
Richmond, 90 8.W.3d 648, 654 (Tenn. 2002) (citing State v. Carson, 950 S.W.2d 
951, 954 (Tenn. 1997)). “The rule underlies the doctrine of criminal responsibil- 
ity and is based on the recognition that aiders and abettors should be 
responsible for the criminal harms they have naturally, probably and foresee- 
ably put into motion.” State v. Howard, 30 S.W.3d 271, 276 (Tenn. 2000) (citing 
Carson, 950 S.W.2d at 954-55). In Howard, the Tennessee Supreme Court set 
out a three prong test that courts are to apply when liability is based upon the 
natural and probable consequences rule: 


the State must prove beyond a reasonable doubt and the jury must 
find the following: (1) the elements of the crime or crimes that ac- 
companied the target crime; (2) that the defendant was criminally 
responsible pursuant to Tennessee Code Annotated section 39-11-402; 
and (3) that the other crimes that were committed were the natural 
and probable consequences of the target crime. 


Howard, 30 8.W.3d at 276. The natural and probable consequences rule is an 
“essential element that the State must prove beyond a reasonable doubt,” and 
failure to instruct the jury on this rule is constitutional error. Richmond, 90 
S.W.3d at 657 (citing and quoting Howard, 30 S.W.8d at 277 n. 6). 


34 


Ch. 3 CRIMINAL RESPONSIBILITY 3.02 
T.P.I.—Crim. 3.02 Facilitation of a felony 


Any person who commits the offense of facilitation of a felony 
is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knew that another person intended 
to commit the specific felony of /_______/, but did not 
have the intent to promote or assist the commission of 
the offense or to benefit in the proceeds or results of the 
offense; 


and 


(2) that the defendant furnished substantial assistance to 
that person in the commission of the felony; 


and 
(3) that the defendant furnished such assistance knowingly. 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.° 


“Intent” means that a person acts intentionally with respect 
to the nature of the conduct or to a result of the conduct when it 
is the person’s conscious objective or desire to engage in the 
conduct or cause the result.’ 


3.02 9T.C.A. § 39-11-301(a)(2). 
'TC.A. § 39-11-403(a). 4TC.A. § 39-11-1086. 
27.C.A, § 39-11-106. 
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Comments 


1. Facilitation of a felony is an offense of the class next below the felony 
facilitated by the defendant. T.C.A. § 39-11-403(b). 


2. The trial court must include a charge defining the felony facilitated. 
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T.P.1.—Crim. 3.03 Accessory after the fact 


Any person who commits the offense of accessory after the 
fact is guilty of a crime. 


For you to find the defendant cuilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knew or had reasonable grounds to 
believe that the offender, /___.-_/, committed 
ee eartelony: 


and 


(2) that the defendant acted with intent to hinder the ar- 
rest, trial, conviction, or punishment of the offender; 


and 


(a) that the defendant harbored or concealed the of- 
fender; bas 


or 


(b) that the defendant provided or aided in providing 
the offender with any means of avoiding arrest, 
trial, conviction or punishment; 


or 


(c) that the defendant warned the offender of impend- 
ing apprehension or discovery. 


“Harbor” means to afford lodging to; to shelter, or to give ref- 
uge to; to receive without lawful authority a person for the 
purpose of so concealing /him/ [her] that another having a right 
to the lawful custody of such person shall be deprived of the 
same.” j 


- “Knowing” means that a person acts knowingly with respect 
to the conduct or to circumstances surrounding the conduct when 


3.03 *Black’s Law Dictionary (5th Ed. 
Gee oU-TLAlt. 1979). 
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the person is aware of the nature of the conduct or that the cir- 
cumstances exist. A person acts knowingly with respect to a result 
of the person’s conduct when the person is aware that the conduct 
is reasonably certain to cause the result.® 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ r 


“Intent” means a person acts intentionally with respect to 
the nature of the conduct or to a result of the conduct when it is 
the person’s conscious objective or desire to engage in the conduct 
or cause the result.° 


Comments 
1. Accessory after the fact is a Class E felony. T.C.A. § 39-11-411(d). 


2. This section shall have no application to an attorney providing legal ser- 
vices as required or authorized by law. T.C.A. § 39-11-411(c). 


3. The defense of “Legal Relationship” has been abolished, effective May 
26, 1995. See Public Acts of 1995, Chapter 281. For offenses committed prior to 
that date, “Legal Relationship” may be asserted as defense to this offense under 
T.C.A. § 39-11-411(b). If properly raised as a defense, the trial judge should uti- 
lize T.P.I.—Crim. 40.15, Defense: Legal relationship (applicable to harboring or 
concealing offender). 


31. C.A. § 39-11-106. ewe *TCp Au$ 89-2106. 
47.C.A. § 39-11-301(a)(2). 
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T.P.IL.—Crim. 3.04 Corporate liability 


It is alleged in this case that the charged offense was com- 
mitted by a corporation. For you to find that the corporation com- 
mitted an offense, the state must have proven beyond a reason- 
able doubt that:' 


[Part A: 
(1) 


(2) 
(3) 


(4) 


[Part B: 
(1) 


(2) 


(3) 


there was a failure to discharge a specific duty; 
and 

that duty is imposed upon corporations by criminal law; 
and 

the failure was intentional; 
and 


the conduct was /authorized/ [commanded] [knowingly 
tolerated] by the [board of directors] [a high managerial 
agent acting within the scope of his or her employment 
on behalf of the corporation];] 


or 


the conduct was engaged in by an agent of the corpora- 
tion; | | 3 


and 


the agent was acting within the scope of his or her 
employment; | 


and 


the agent was acting on behalf of the corporation; 


3.04 


'N.C.A. § 39-11-404. 
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and 
(4) the offense is a misdemeanor; 
and 


(5) the offense is one defined by statute which indicates a 
legislative intent to impose such criminal liability on a 
corporation. | 


[‘Agent” means any officer, director, servant or employee of 
the corporation or any other person authorized to act on behalf of 
the corporation.]? 


(“High managerial agent” means an officer of a corporation 
or any other agent of a corporation who has duties or such 
responsibility that the agent’s conduct reasonably may be inferred 
to represent the policy of the corporation.]® | 


[“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts “knowingly” with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.]* 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]° 


[(“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.]® 


Comments 
1. T.C.A. § 39-11-404(b), which contains the definition of the terms “agent” 


and “high managerial agent,” qualifies the use of those definitions by providing 
that the definitions apply “unless the context requires otherwise.” 


27 G.A. § 39-11-404(b). °T.C.A. § 39-11-301(a)(2). 
oT CoA. § 39-11-404(b). 67 CA. § 39-11-106. 
*T.C.A. § 39-11-106. | 
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T.P.1.—Crim. 3.05 Individual liability for 
corporate conduct 


A person who /engages in conduct] [causes conduct to be 
performed] [in the name of] [on behalf of] a corporation is 
criminally liable to the same extent as if the conduct were 
performed in the person’s own name or on his or her behalf." 


3.05 
'TC.A. § 39-11-405. 
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CHAPTER 4. 


PREPARATORY OFFENSES 
T.P.I—Crim. 4.01 Criminal attempt (other than attempted 
first degree murder with serious bodily 
| injury) 
T.PI.—Crim. 4.01(a) Criminal Attempt, To Wit: First Degree 


Murder Where The Victim Suffers 
Serious Bodily Injury 
T.P.I.—Crim. 4.02 Solicitation 
T.P.I.—Crim. 4.03 Criminal conspiracy 


T.P.1.—Crim. 4.01 Criminal attempt (other than 
attempted first degree murder 
with serious bodily injury)' 


Any person who attempts to commit a criminal offense is 
guilty of a crime. 


For you to find a person guilty of criminal attempt, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 


(1) that the defendant intended to commit the specific of- 
tense OL ene, 


and 


(2) (a) that the defendant did some act or caused something 
to happen that would have constituted /_______ if 
the defendant’s beliefs at the time /he/ /she/ acted 
had in fact been true; 


or 


(b) that the defendant did some act intending to cause 


4.01 fered serious bodily injury, and the 
'The trial judge should utilize offense was committed on or after 7/1/ 
4.01(a) if the charged offense is at- 
tempted first degree murder, the in- *1.C.A, § 39-12-101(a). 
dictment alleges that the victim suf- 
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an essential element of /__--_-__-/ to occur, and at 
the time believed the act would cause the element 
to occur without further action on the defendant’s 
part; | é 


or 


(c) that the defendant did some act intending to 
_ complete a course of action or cause a result that 
would constitute /______] under the circum- 
stances, as the defendant believed them to be at the 
time, and [his] [her/ actions constituted a substantial 
step toward the commission. of. /_______j. The 
defendant’s actions do not constitute a substantial 
step unless the defendant’s entire course of action 
clearly shows [his/ [her] intent to commit /____].3 
[see Comment 2 for instructions as to which of 
these three sections to use in element 2] 


(“Intended”] [“Intending”] [“Intent”] means that a person acts 
intentionally with respect to the nature of the conduct or to a 
result of the conduct when it is the person’s conscious objective or 
desire to engage in the conduct or cause the result.’ /If the offense 
allegedly attempted is first degree murder, second degree murder, 
or voluntary manslaughter, the trial judge should instead define 
this mental state as follows: [“Intended”] [“Intending”] [“Intent”] 
means that a person acts intentionally when it is the person’s con- 
scious objective or desire to cause the death of the alleged victim. f 


[The essential elements necessary to constitute /____] 
are (here set out the essential elements).| 


or 
[The essential elements necessary to constitute /______/ 
have been previously set out in these instructions. | 
, Comments 
1. Criminal attempt is punished one offense classification lower than the 


most serious crime attempted. T.C.A. § 39-12-107(a). It should be noted, 


— 9N.C.A. § 39-12-101(b). 790-93 (Tenn. Crim. App. 2002) (Ap- 
4T.C.A. § 39-11-106, pendix). 
"State v. Page, 81 S.W.3d 781, 


43 


4.01 T.P.I.—CRIM. Ch. 4 


however, that no criminal attempt is committed if the most serious crime at- 
tempted is a Class C misdemeanor. T.C.A. § 39-12-107(a). Attempt to commit 
first-degree murder is a Class A felony. T.C.A. § 39-11-117(a)(2). 


2. The trial judge should always charge element (2)(b) in result of conduct 
cases. State v. Elder, 982 S.W.2d 871 (Tenn. Crim. App. 1998), holds that: 


For instructional purposes, it must be recognized that our criminal 
code has established three distinct types of criminal attempts: 


(1) Intentionally engaging in action or causing a result that would con- 
stitute an offense if the circumstances surrounding the conduct were 
as the person believes them to be. Tenn. Code Ann. § 39-12-101(a)(1). 
This type of attempt is designed to reject the defense of impossibility. 
Examples include receiving stolen property that was not, in fact, 
stolen, attempt to steal from an empty house or empty pocket, offering 
a bribe to a person believed to be a juror who is not, etc. 


(2) Acts with intent to cause a result that is an element of the offense, 
and believes the conduct will cause the result without further conduct 
on the person’s part. Tenn. Code Ann. § 39-12-101(a)(2). This is the 
most common type of attempt. Examples would include the intentional 
or knowing shooting of a victim not resulting in death, an unsuccess- 
ful rape, robbery, etc. Both types (1) and (2) deal with situations where 
the actor has done all he intends to do, but where the crime neverthe- 
less has not been committed. 


(3) Acts with intent to complete a course of action or cause a result 
that would constitute the offense, under the circumstances surround- 

- ing the conduct as the person believes them to be, and the conduct 
constitutes a substantial step toward the commission of the offense.. 
Type three attempts involve those situations where the actor has 
taken a ‘substantial step’ in preparing and planning the commission of 
the offense, yet has not done all that he intends to do. The problem is 
to distinguish between acts of perpetration (which may not be crimi- 
nal) and a criminal attempt. In this instance, criminal liability depends 
upon the actor having taken a ‘substantial step’ in a corroborated 
course of conduct planned to culminate in the commission of a crime. 
Tenn. Code Ann. § 39-12-101(a)(3) and (b); see also MODEL PENAL 
CODE Criminal Attempt, Section 5.01. Examples would include recon- 
noitering the place for the commission of the crime, the possession of 
materials to be employed in the commission of the crime that are 
specifically designated for such unlawful use or that can serve no law- 
ful purpose of the actor under the circumstances, and lying in wait for 
the contemplated victim of the crime. 


Elder at 875 n. 2. The Sentencing Commission Comments to T.C.A. § 39- 
12-101, the Criminal Attempt statute, also state that the trial judge may have 
to charge more than one section, as these three sections are not mutually 
exclusive. 


Subdivisions (a)(1)-(3) are not intended to define mutually exclusive 
kinds of criminal attempt. Rather, these three subdivisions set out 
alternative statutory tests for determining if a course of conduct that 
does not produce a proscribed harm can be classified as an attempt to 
commit an offense. Subdivision (a)(1) is directed at a completed course 
of conduct, while subdivisions (a)(2) and (3) focus on conduct that is 
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incomplete in the sense that it is cut short at some point in time 
before accomplishment of the intended criminal objective. Thus, a 
completed course of conduct constituting a criminal attempt under 
subdivision (a)(1) could also include conduct sufficient to establish at- 
tempt responsibility under subdivisions (a)(2) and (3). 


3. Renunciation may be asserted as an affirmative defense to criminal at- 
tempt under T.C.A. § 39-12-104. If properly raised as an affirmative defense, 
the trial judge should utilize T.P.I.—Crim. 40.10, Affirmative defense: 
Renunciation. 


4, Criminal attempt is a lesser-included offense of any charged offense in 
every case in which: (1) the charged offense has a requisite intent element; and 
(2) the proof has fairly raised the completed offense. State v. Thorpe, 463 S.W.3d 
851, 863 (Tenn. 2015). There are several situations in which Tennessee courts 
have held that the omission of an attempt instruction did not constitute revers- 
ible error when the proof showed the offense was either completed or did not oc- 
cur at all. See, e.g., State v. Marcum, 109 8.W.3d 300, 304 (Tenn. 2003); State v. 
Biggs, 218 S.W.3d 648, 658 (Tenn. Crim. App. 2006). However, in those cases, 
the Defendant was challenging the omission of the attempt instruction, rather 
than the inclusion of the instruction. See Marcum, 109 S.W.3d at 301. Because 
“it is no defense to prosecution for criminal attempt that the offense attempted 
was actually committed,” Tenn. Code Ann. § 39-12-101(c), proof, even 
uncontroverted proof, that a defendant completed a crime, in and of itself, does 
not shield a defendant from a conviction for criminal attempt of the crime alleg- 
edly completed even though the State did not adduce proof in a prosecution for 
criminal attempt that the defendant failed to complete the target crime. Proof 
sufficient to support a defendant’s conviction of a completed offense is, logically 
and legally, sufficient to support that defendant’s conviction of criminal attempt 
to commit that offense. State v. Thorpe, 463 S.W.3d 851, 861-63 (Tenn. 2015). 
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T.P.I.—Crim. 4.01(a) Criminal Attempt, To Wit: 


First Degree Murder Where 
The Victim Suffers Serious 
Bodily Injury | 


Any person who attempts to commit First Degree Murder 
where the victim suffers serious bodily injury is guilty of a crime. 


For you to find a person guilty of this offense, the state must 
have proven beyond a reasonable doubt the existence of the fol- 
lowing essential elements:' | 


(1) that the defendant intended to commit First Degree 
Murder; 


(2)'* (a) 


(b) 


(c) 


and 


that the defendant did some act or caused something 


to happen that would have constituted First Degree 
Murder if the defendant’s beliefs at the time /he/ 
[she] acted had in fact been true; 


or 


that the defendant did some act intending to cause 
an essential element of First Degree Murder to oc- | 
cur, and at the time believed the act would cause 
the element to occur without further action on the 
defendant’s part; 


or 


that the defendant did some act intending to 
complete a course of action or cause a result that 
would constitute First Degree Murder under the cir- 
cumstances, as the defendant believed them to be at 
the time, and [his] [her] actions constituted a 
substantial step toward the commission of First 
Degree Murder. The defendant’s actions do not con- 


4.01(a) 13-202(a)(2) and (3), attempt to com- 


'C.A. § 39-12-101(a) and T.C.A. mit felony murder does not exist as an 
§ 39-13-202(a)(1). Although First De- offense in Tennessee. State v. 
gree Murder also can be committed by Kimbrough, 924 5.W.2d 888 (Tenn. 
felony murder as set out in T.C.A. § 39- 19986). 
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stitute a substantial step unless the defendant’s 
entire course of action clearly shows [his/ [her] 
intent to commit First Degree Murder;’? [see Com- 
ment 2 for instructions as to which of these 
three sections to use in element 2] 


and 
(3) that the victim suffered serious bodily injury. 


[“Intended”] [“Intending”] [“Intent”] means that a person acts 
intentionally when it is the person’s pariscious objective or desire 
to cause the death of the alleged victim.® 


The essential elements necessary to constitute First Degree 
Murder are: . 


(1) that the defendant unlawfully killed the alleged victim; 
and © 


(2) that the defendant acted intentionally. A person acts 
intentionally when it is the person’s conscious objective 
or desire to cause the death of the alleged victim; [A 
defendant’s conscious objective need not be to kill a 
specific victim. If you find beyond a reasonable doubt 
that the defendant intended to cause the result, the 
death of a person, and that /he/ [she/ did so with pre- 
meditation, then the killing of another, even if not the 
intended victim, would be First Degree Murder;]* 


and 
(3) that the killing was premeditated. 


A premeditated act is one done after the exercise of reflection 
and judgment. Premeditation means that the intent to kill must 
have been formed prior to the act itself. It is not necessary that 
the purpose to kill preexist in the mind of the accused for any 
definite period of time. The mental state of the accused at the 


?7.C.A. § 39-12-101(b). ‘State v. Millen, 988 S.W.2d 164, 
3State v. Page, 81 S.W.3d 781, 168 (Tenn. 1999), abolishing the doc- 
790-93 (Tenn. Crim. App. 2002) (Ap- _ trine of “transferred intent.” 
pendix). 
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time [he/ [she] allegedly decided to kill must be carefully 
considered in order to determine whether the accused was suf- 
ficiently free from excitement and passion as to be capable of 
premeditation.’ If the design to kill was formed with premedita- 
tion, it is immaterial that the accused may have been in a state 
of passion or excitement when the design was carried into effect. 
Furthermore, premeditation can be found if the decision to kill is 
first formed during the heat of passion, but the accused commits 
the act after the passion has subsided.® 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [or a broken bone of a child who is eight 
(8) [only for offenses committed on or after 7/1/14: twelve 
(12)] years of age or less].’ “Bodily injury” includes a cut, abra- 
sion, bruise, burn or disfigurement, and physical pain or 
temporary illness or impairment of the function of a bodily 
member, organ, or mental faculty.® 


[Any alleged victim includes a human embryo or fetus at any 
stage of gestation in utero.]° 


COMMENTS 


1. Criminal Attempt, to wit: First Degree Murder where the victim suffers 
serious bodily injury is a Class A felony, T.C.A. § 39-11-117(a)(2), and 
the sentence must be served at 85% release eligibility, less sentence 
reduction credits earned and retained. However, no credits shall reduce 
the release eligibility below 75%. T.C.A. § 40-35-501(k)(5). 


2. The trial judge should always charge element (2)(b) in result of conduct 
cases. State v. Elder, 982 S.W.2d 871 (Tenn. Crim. App. 1998), holds 
that: 


For instructional purposes, it must be recognized that our criminal code 
_has established three distinct types of criminal attempts: 


(1) Intentionally engaging in action or causing a result that would con- 
stitute an offense if the circumstances surrounding the conduct 
were as the person believes them to be. Tenn. Code Ann. § 39-12- 
101(a)(1). This type of attempt is designed to reject the defense of 


ST.C.A. § 39-13-202(d). regarding a broken bone of a child if 
*State v. Bullington, 532 S.W.2d not fairly raised in the proof. 

556, idee (Tenn. 1976). . ®1C.A. § 39-11-106. 
T.C.A. § 39-11-1006. The trial : 

judge may wish to omit the language TCA, 8 89-13-214, 
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impossibility. Examples include receiving stolen property that was 
not, in fact, stolen, attempt to steal from an empty house or empty 
pocket, offering a bribe to a person believed to be a juror who is 
not, etc. 


Acts with intent to cause a result that is an element of the offense, 
and believes the conduct will cause the result without further 
conduct on the person’s part. Tenn. Code Ann. § 39-12-101(a)(2). 
This is the most common type of attempt. Examples would include 
the intentional or knowing shooting of a victim not resulting in 
death, an unsuccessful rape, robbery, etc. Both types (1) and (2) 
deal with situations where the actor has done all he intends to do, 
but where the crime nevertheless has not been committed. 


Acts with intent to complete a course of action or cause a result 
that would constitute the offense, under the circumstances sur- 
rounding the conduct as the person believes them to be, and the 
conduct constitutes a substantial step toward the commission of 
the offense. Type three attempts involve those situations where the 
actor has taken a ‘substantial step’ in preparing and planning the 
commission of the offense, yet has not done all that he intends to 
do. The problem is to distinguish between acts of perpetration 
(which may not be criminal) and a criminal attempt. In this 
instance, criminal liability depends upon the actor having taken a 
‘substantial step’ in a corroborated course of conduct planned to 
culminate in the commission of a crime. Tenn. Code Ann. § 39-12- 
101(a)(3) and (b); see also MODEL PENAL CODE Criminal At- 
tempt, Section 5.01. Examples would include reconnoitering the 
place for the commission of the crime, the possession of materials 
to be employed in the commission of the crime that are specifically 
designated for such unlawful use or that can serve no lawful 
purpose of the actor under the circumstances, and lying in wait for 
the contemplated victim of the crime. 


Elder at 875 n. 2. The Sentencing Commission Comments to T.C.A. 
§ 39-12-101, the Criminal Attempt statute, also state that the trial 
judge may have to charge more than one section, as these three 
sections are not mutually exclusive. 


Subdivisions (a)(1)-(3) are not intended to define mutually 
exclusive kinds of criminal attempt. Rather, these three subdivi- 
sions set out alternative statutory tests for determining if a course 
of conduct that does not produce a proscribed harm can be classi- 
fied as an attempt to commit an offense. Subdivision (a)(1) is 
directed at a completed course of conduct, while subdivisions (a)(2) 
and (3) focus on conduct that is incomplete in the sense that it is 
cut short at some point in time before accomplishment of the 
intended criminal objective. Thus, a completed course of conduct 
constituting a criminal attempt under subdivision (a)(1) could also 
include conduct sufficient to establish attempt responsibility under 
subdivisions (a)(2) and (3). 


3. Renunciation may be asserted as an affirmative defense to criminal at- 


tempt under T.C.A. § 39-12-104. If properly raised as an affirmative 
defense, the trial judge should utilize T.P.I. Crim. 40.10, Affirmative 
defense: Renunciation. 


4. Criminal attempt is a lesser-included offense of any charged offense in 
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every case in which; (1) the charged offense has a requisite intent ele- 
ment; and (2) the proof has fairly raised the completed offense. State v. 

Thorpe, 463 $.W.3d 851, 863 (Tenn. 2015). There are several situations 
in which Tennessee courts have held that the omission of an attempt 
instruction did not constitute reversible error when the proof showed the 
offense was either completed or did not occur at all. See, e.g., State v. 
Marcum, 109 S8.W.3d 300, 304 (Tenn. 2003); State v. Biggs, 218 S.W.3d 
643, 658 (Tenn, Crim. App. 2006). However, in those cases, the 
Defendant was challenging the omission of the attempt instruction, 

rather than the inclusion of the instruction, See Marcum, 109 S.W.3d at 
301. Because “it is no defense to prosecution for criminal attempt that 
the offense attempted was actually committed,” Tenn. Code Ann. § 39-. 
12-101(c), proof, even uncontroverted proof, that a defendant completed 

_ acrime, in and of itself, does not shield a defendant from a conviction for 
criminal attempt of the crime allegedly completed even though the State 
did not adduce proof in a prosecution for criminal attempt that the 
defendant failed to complete the target crime. Proof sufficient to support 
a defendant’s conviction of a completed offense is, logically and legally, 
sufficient to support that defendant’s conviction of criminal attempt to 
commit that offense. State v. eee 463 5.W.3d 851, 861-63 (Tenn. 
2015). 
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Ch. 4 PREPARATORY OFFENSES 4.02 
T.P.I1.—Crim. 4.02 Solicitation 


Any person who solicits or attempts to solicit another to com- 
mit an offense is guilty of a crime. 


For you to find the derenaane guilty of solicitation, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


(1) (a) that the defendant by means of /oral/ [written] [elec- 
tronic] communication directly or through another 
intentionally [commanded] [requested] [hired] an- 
other to commit the offense of /(set out and define 
the offense)/, with the intent that the offense of 

[(state the offense)] be committed. 


or 


(b) that the defendant attempted to /command/ [re- 

| quest] [hire] another to commit. /(state the offense)/ 
with the intent that the crime of /(state the offense)/ 
be committed. 


(“Intentionally”] [“Intent”] means that a person acts inten- 
tionally with respect to the nature of the conduct or to a result of 
the conduct when it is the person’s conscious objective or desire 
to engage in the conduct or cause the result.’ /If the offense alleg- 
edly solicited is first degree murder, second degree murder, or vol- 
untary manslaughter, the trial judge should instead define this 
mental state as follows: [“Intentionally”] [“Intent”] means that a 
person acts intentionally when it is the person’s conscious objec- 
tive or desire to cause the death of the alleged victim.f 


[It is no defense that the solicitation was unsuccessful and 
that the offense listed was not committed.|* 


4,02 790-93 (Tenn. Crim. App. 2002) (Ap- 
'T.C.A. § 39-12-102(a). pendix). 
27C.A. § 39-11-106. 4TC.A. § 39-12-102(b). 


3State v. Page, 81 S.W.3d 781, 
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[It is no defense that the person solicited could not be guilty 
of the offense solicited, due to insanity, minority, or other lack of 
criminal responsibility or incapacity.]° 


[It is no defense that the person solicited was unaware of the 
criminal nature of the conduct solicited.]° 


[It is no defense that the person solicited was unable to com- 
mit the offense solicited because of the lack of capacity, status, or 
characteristic needed to commit the crime solicited, so long as the 
person soliciting or the person solicited believed that either or 
both had such capacity, status, or characteristic.]’ 


Comments 


1. Solicitation is punished two offense classifications lower than the most 
serious offense solicited. T.C.A. § 39-12-107(b). It should be noted, however, that 
solicitation is not an offense if the most serious crime solicited is a Class B or C 
misdemeanor. T.C.A. § 39-12-107(b). Solicitation to commit first-degree murder 
is a Class B felony. T.C.A. § 39-11-117(a)(3). 


2. Renunciation may be asserted as an affirmative defense to solicitation 


under T.C.A, § 39-12-104. If properly raised as an affirmative defense, the trial 
judge should utilize T.P.I.—Crim. 40.10, Affirmative defense: Renunciation. 


5T.C.A. § 39-12-102(b). "T.C.A. § 39-12-102(b). 
6T.C.A. § 39-12-102(b). 


52 


Ch. 4 PREPARATORY OFFENSES 4.03 
T.P.I1.—Crim. 4.03 Criminal conspiracy 


Any person who conspires to commit an offense is guilty of a 
crime. 


For you to find the defendant guilty of criminal conspiracy, 
the state must have proven beyond a reasonable doubt the exis- 
tence of the following essential elements:' 


(1) that the defendant entered into an agreement with one 
(1) or more people to commit the offense of /(name the 
offense)]. It is not necessary that the object of the agree- 
ment be attained.” 


and 


(2) ‘that each of the parties to the conspiracy had the intent 
to commit the offense of /(name and define the offense)/; 


and 


(3) that each party acting for the purpose of promoting or 
facilitating the commission of the offense of /(name the 
offense)/ agreed that one (1) or more of them would 
engage in conduct which constitutes the offense of /(name 
the offense)/; 


and 


(4) that one (1) of the parties to the conspiracy committed 
an overt act in furtherance of the conspiracy. [An overt 
act is an act done by one of the parties to carry out the 
intent of the conspiracy and it must be a step toward 
the execution of the conspiracy.]* 


“Intent” means that a person acts intentionally with respect 
to the nature of the conduct or to a result of the conduct when it 
is the person’s conscious objective or desire to engage in the 


4,03 °T1.C.A. § 39-12-103(d), and Cline 
1 v. State, 204 Tenn. 251, 262, 319 
T.C.A. § 39-12-103(a). S.W.2d 227, 232 (1958) (definition of 
*T.C.A. § 39-12-103(f). “overt act”). 
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conduct or cause the result.’ /If the offense alleged to be the object 
of the conspiracy is first degree murder, second degree murder, or 
voluntary manslaughter, the trial judge: should instead define this 
mental state as follows: “Intent” means that a person.acts 
intentionally when it is the person’s conscious objective or.desire 
to cause the death of the alleged victim. 


(Conspiracy is a continuing course of conduct which termi- 
nates when the objectives of the conspiracy are completed or the 
agreement that they be completed is abandoned by the person 
and by those with whom the person conspired. The objectives of 
the conspiracy include but are not limited to, escape from the of- 
fense, distribution of the proceeds of the offense, and measures, 
other than silence, for concealing the crime or obstructing justice 
in relation to it.] [Abandonment of a conspiracy is presumed if 
neither the person nor anyone with whom the person conspired 
does any overt act in pursuance of the conspiracy during the ap- 
plicable period of limitation.] [If an individual abandons the 
agreement, the conspiracy is terminated as to that person only if 
and when the person advises those with whom the person 
conspired of the abandonment or the person informs law enforce- 
ment authorities of the existence of the conspiracy and of the 
person’s participation therein.]° 


Comments 


1. Criminal conspiracy is punished one offense classification lower than the 
most serious offense that is the object of the conspiracy. It should be noted, 
however, that no criminal conspiracy is committed if the most serious crime 
that is the object of the conspiracy is a Class C misdemeanor. T.C.A. § 39-12- 
107(c). Conspiracy to commit first degree murder is a Class A felony. T.C.A. 
§ 39-11-117(a)(2). Conspiracy to commit certain drug offenses defined in T.C.A. 
§ 39-17-417(i) and T.C.A. § 39-17-417(j) are punished in accordance with those 
sections. 


2. Renunciation may be asserted as an affirmative defense to criminal con- 
spiracy under T.C.A. § 39-12-104. If properly raised as an affirmative defense, 
the trial judge should utilize T.P.I—Crim. 40.10, Affirmative defense: 
Renunciation, 


3. Tennessee Code Annotated, section 39-12-106(c), provides, “A person 
may be convicted of conspiracy and the offense which was the object of the 
conspiracy.” The Advisory Comments provide further clarification, “Under 
subsection (c), the conspiracy is not merged with the completed offense and, 


4T.C.A. § 39-11-106, | pendix). 


"State v. Page, 81 S.W:3d 781, a OW: Var- 39-12-103(e). 
790-93 (Tenn. Crim. App. 2002) (Ap- 
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therefore, the offender may be convicted of both the conspiracy and the object 
offense.” In State v. Watson, this court noted the trial court’s error in merging a 
conviction for conspiracy to commit first degree murder and first degree pre- 
meditated murder, 227 S.W.3d 622, 628 (Tenn. Crim. App. 2006). 


State v. Jenelle Leigh Potter, E2015-02261-CCA-R3-CD, 2019 WL 453730, 
(Tenn. Crim. App. Knoxville, February 5, 2019). 
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CHAPTER 5 


ORGANIZED CRIME 
T.P.I.—Crim. 5.01 Violation of RICO Act 


T.P.I.—Crim. 5.01 Violation of RICO Act 


Any person who violates the Racketeer Influenced and Cor- 
rupt Organization Act of 1989 is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


[Part A:' 


(1) that the defendant intentionally, knowingly or reck- 
lessly? received proceeds derived directly or indirectly 
[from a pattern of racketeering activity] [through the col- 
lection of an unlawful debt/; 


and 


(2) that the defendant /used/ [invested/ [any part of such 
proceeds] [the proceeds derived from the use or invest- 
ments of such proceeds/ in the [acquisition of any (title 
to) (right in) (interest in) (equity in) real or personal 
property] [establishment or operation of any enterprise]; 


and 


(3) that the defendant acted with criminal intent.] 


5.01 ingly” and “recklessly,” although statu- 

'TC.A. § 39-12-204(a). torily required, are in conflict with ele- 

?T.C.A. § 39-11-301(b) and T.C.A, Ment (3). Some judges believe that 

§ 39-11-301(c). The Committee is of the only “intentionally” should be charged 
opinion that the definitions of “know- 1 Part A. 
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or 
[Part B: 


(1) that the defendant intentionally, knowingly or reck- 
lessly* [acquired] [maintained], directly or indirectly, an 
[interest in] [control of] any enterprise of real or personal 
property; 


and 


(2) that the enterprise was /acquired] [maintained] [through 
a pattern of racketeering activity] [through the collection 
of an unlawful debt/.| 


or 
[Part C:* 


(1) that the defendant was /employed by/ [associated with] 
an enterprise; 


and 


(2) that the defendant knowingly /conducted/ [participated 
inj, directly or indirectly, the enterprise /through a pat- 
tern of racketeering activity] [through the collection of an 
unlawful debt/.| 


or 


[Part D-1:° 


(1) that the defendant intentionally, knowingly or reck- 
lessly’ conspired with another or others to receive 
proceeds derived directly or indirectly /from a pattern of 
racketeering activity] [through the collection of an unlaw- 


ful debt/; 
97.C.A. § 39-12-204(b). °T.C.A. § 39-12-204(d) and T.C.A. 
41C.A. § 39-11-301(b) and T.C.A. § 39-12-204(f). 
§ 39-11-301(c) and accompanying Sen- ™.C.A. § 39-11-301(b) and T.C.A. 
tencing Commission Comment. § 39-11-301(c) and accompanying Sen- 
°T.C.A. § 39-12-204(c). tencing Commission Comment. 
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and 


(2) that [any part of such proceeds] [the proceeds derived 
from the use or investments of such proceeds] were to be 
[used] [invested] in the [acquisition of any (title to) (right 
in) (interest in) (equity in) (real) (personal): property] 
[establishment or operation of any enterprise]; 


and 
(3) that the defendant acted with criminal intent; 
and 


(4) that there was a meeting of minds among all coconspira- 
tors; 


and 


(5) that one (1) or more of the coconspirators committed an 
overt act in furtherance of the conspiracy.] 


or 
[Part D-2:° 


(1) that the defendant intentionally, knowingly or reck- 
lessly? conspired with another or others to /acquire/ 
[maintain], directly or indirectly, an /interest in] [control 
of] any enterprise of real or personal property; 


and 


(2) that the enterprise was to be /acquired/ [maintained] 
[through a pattern of racketeering activity] [through the 
collection of an unlawful debt]; 


and 


(3) that there was a meeting of minds among all coconspira- 
tors; ) 


®°T.C.A. § 39-12-204(d) and T.C.A. § 89-11-301(c) and accompanying Sen- 
§ 39-12-204(f). tencing Commission Comment. — 


°T.C.A. § 39-11-301(b) and T.C.A. 
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and 


(4) that one (1) or more of the coconspirators committed an 
overt act in furtherance of the conspiracy.| 


or 
[Part D-3:"° 


(1) that the defendant was /employed by] [associated with] 
an enterprise; 


and 


(2) that the defendant knowingly conspired with another or 
others to [conduct] [participate in], directly or indirectly, 
the enterprise /through a pattern of racketeering activ- 
ity] [through the collection of an unlawful debt]; 


and 


(3) that there was a meeting of minds among all coconspira- 
tors; 


and 


(4) that one (1) or more of the coconspirators committed an 
overt act in furtherance of the conspiracy. | 


[“Enterprise” means any individual, sole proprietor, partner- 
ship, corporation, business trust, union chartered under the laws 
of this state, or other legal entity, or any unchartered union, as- 
sociation, or group of individuals associated in fact although not 
a legal entity, and it includes illicit as well as licit enterprises 
and governmental, as well as other, entities [for offenses com- 
mitted on or after 7/1/12:, including eriatital gangs, as defined 
in § 40-35-121(a)]." 7 


On CA. § 39-12-204(d) and T.C.A. “1 O.A, § 39-12-203(3). 
§ 39-12-204(f). : 
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[An “overt act” is an act done by one of the parties to carry 
out the intent of the conspiracy and it must be a | Step toward the 
execution of the conspiracy. ih 


(‘Pattern of racketeering activity” means engaging in at least 
two (2) incidents of racketeering conduct that have the same or 
similar intents, results, accomplices, victims, or methods of com- 
mission or otherwise are interrelated by distinguishing character- 
istics and are not isolated incidents; provided, that at least one 
(1) of such incidents occurred after July 1, 1986, and that the last 
- of such incidents occurred within two (2) years after a prior 
incident of racketeering conduct.]"* 


“Person” means any individual or entity holding or capable of 
holding a legal or beneficial interest in property.” 


(“Personal property” includes any personal property, or any 
interest in such personal property, or any right, including bank 
accounts, debts, corporate stocks, patents or copyrights.]"* 


[For offenses committed prior to 7/1/12: “Racketeering 
activity” means to commit, to attempt to commit, to conspire to 
commit, or to solicit, coerce, or intimidate another person to com- 
mit an act for financial gain which is a criminal offense as balk 
leged in Count(s) ________ of the indictment. ] 


or 


[For offenses committed on or after 7/1/12: “Racketeer- 
ing activity” means [to commit, to attempt to commit, to conspire 
to commit, or to solicit, coerce, or intimidate another person to 
commit an act for financial gain that is a criminal offense involv- 
ing [controlled substances, and the amount of controlled sub- 
stances involved in the offense is included under § 39-17-417(i) 
and (j) and its subdivisions] [aggravated sexual exploitation of a 
minor or especially aggravated sexual exploitation of a minor 
under $§ 39-17-1004(b)(L)(A) and 39-17-1005(a)(L)]] [to commit, 
attempt to commit, conspire to commit, or to solicit, coerce, or in- 


"Cline v. State, 204 Tenn. 251, “1C.A. § 39-12-203(7). 
W.2d 227, 2 
262, 319 S.W.2d 227, 232 (1958) NCA. § 39-12-203(8). 


181 C.A. § 39-12-203(6), 
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timidate another person to commit a criminal gang offense, as 
defined in § 40-35-121(a).]|"® 


(“Real property” means any real property situated in this 
state or any interest in such real property, including, but not 
limited to, any lease of or mortgage upon such real property. Real 
property and beneficial interest in real property are deemed to be 
located where the real property is located.]” 


(“Unlawful debt” means any money or other thing of value 
constituting principal or interest of a debt that is legally 
unenforceable in this state in whole or in part, because the debt 
was incurred or contracted 1 in violation of HS here an ea 

h listed i -203 





[“Recklessly” means that a person acts recklessly with re- 
spect to circumstances surrounding the conduct or the result of 
the conduct when the person is aware of, but consciously 
disregards, a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
_ nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the accused person’s 
standpoint.]" 


[The requirement of “recklessly” is also established if it is 
shown that the defendant acted knowingly or intentionally.]*° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.”" 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally. |” 


“Intentionally” means a person acts intentionally with re- 
spect to the nature of the conduct or to a result of the conduct 


16NC.A. § 39-12-203(9). ON. C.A. § 39-11-301(a)(2). 

"TCA. § 39-12-203(10). INCA. § 39-11-106. 

18 

ales § 39-12-203(13). 22m CA. § 39-11-301(a)(2). 
T.C.A. § 39-11-106. 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


Comments 


1. A violation of the RICO Act is a Class B felony. T.C.A. § 39-12-205(a). 
The trial judge’s attention is directed to T.C.A. § 39-12-205(b) regarding the fine 
to be imposed for violation of this offense. 


2. In view of the language of T.C.A. § 39-12-204(e), the Committee is of the 
opinion that this offense must be accompanied by “predicate acts” which should 
be charged in other counts of the same indictment. 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). Therefore, the Committee is of 
the opinion that the definitions of “intentionally,” “knowingly,” and “recklessly” 
are statutorily required and must be charged for Parts A, B, D-1 and D-2. See 
also footnote 2. 


STO Als JO-11-106. 
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CHAPTER 6 


ASSAULT 

T.P.I.—Crim. 6.01 Assault | 

T.P.I.—Crim. 6.02° Aggravated Assault (For Offenses 
Committed On Or After 1/1/07 But Prior 
OM as 

T.P.I—Crim. 6.02(a) Aggravated Assault (For Offenses 
Committed On Or After 7/1/13) 

T.P.I.—Crim. 6.03 - Reckless endangerment — 

T.P.I.—Crim. 6.04 Vehicular assault 

T.P.I—Crim, 6,04(a) Vehicular /assault] [homicide]: 
Supplemental instruction number one 

T.P.I.—Crim. 6.05 - Aggravated vehicular assault 

T.P.I.—Crim. 6,06 Criminal exposure to /HIV/ /HBV//HCV/ 

T.P.I.—Crim. 6.07 [Reserved] 

T.P.I.—Crim. 6.08 Domestic assault (for offenses committed 
on or after 4/10/08) | 

T.PI.—Crim. 6.08(a) | Domestic assault (causing bodily injury to 


- the victim): Supplemental instruction 
number one 


T.P.I.—Crim., 6.09 Violation of a protective order 


T.P.I.—Crim, 6.10 [Influencing] [Attempting to Influence] a 
Domestic assault witness 


T.P.I.—Crim. 6.01 Assault 


Any person who commits an assault upon another is guilty of 
a crime. | | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A; 


(1) that the defendant caused bodily injury to another; 


6.01 
'T.C.A. § 39-13-101(a). 
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(2) 


(3) 


(4) 


[Part B: 


(1) 


(2) 


(3) 


(4) 


[Part C: 


T.P.1.—CRIM. Ch. 6 
and 


that the defendant acted either intentionally, knowingly 
or recklessly. 


[and 


only for offenses committed on or after 7/1/09, but 
prior to 7/1/18: that the offense was committed against 
a law enforcement officer. ] 


[and 


only for offenses committed on or after 7/1/13, but. 
prior to 7/1/18: that the offense was committed against 
a health care provider acting in the discharge of the 
provider's duty.]] 


or 


that the defendant caused another to be in reasonable 
fear of imminent bodily injury; 


and 


that the defendant acted either intentionally or 
knowingly. 


[and 


only for offenses committed on or after 7/1/09, but 
prior to 7/1/18: that the offense was committed against 
a law enforcement officer. | 


[and 


only for offenses committed on or after 7/1/13, but 
prior to 7/1/18: that the offense was committed against 
a health care provider acting in the discharge of the 
provider’s duty.]] 


or 
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(2) 


(3) 


(4) 


(5) 


ASSAULT 6.01 


that the defendant caused physical contact with an- 
other; 


and 


that a reasonable person would regard the contact as 
extremely offensive or provocative; 


and 
that the defendant acted intentionally or knowingly. 
[and 


only for offenses committed on or after 7/1/09, but 
prior to 7/1/18: that the offense was committed against 
a law enforcement officer. | 


[and 


only for offenses committed on or after 7/1/13, but 
prior to 7/1/18: that the offense was committed against 
a health care provider acting in the discharge of the 
provider’s duty.]] 


or 


[Part D: Only for offenses committed on or after 4/28/14 but 
prior to 7/1/16:’ 


(1) 


(2) 


(3) 


that the defendant unlawfully used a narcotic drug while 
pregnant; 


and 


that the defendant caused bodily injury to her child, in 
that the child was born /addicted to] [harmed by] the 
narcotic drug; 


and 


that the /addiction] [harm] was a result of her unlawful 
use of the narcotic drug taken while pregnant; 


27.C.A. §§ 39-13-101 and 39-13- 107(c)(2). 
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and 


(4) that the defendant acted either intentionally, knowingly 
or recklessly. | 


[As to Part D only: It is a defense to prosecution for this of- 
fense® that the defendant was actively enrolled in an addiction 
recovery program before the child was born, remained in the 
program after delivery, and successfully completed the program, 
regardless of whether the child was born /addicted to/ [harmed 
by] the narcotic drug. The burden of proof on this issue is upon 
the defendant to prove the defense by a preponderance‘ of the 
evidence.” If you find that the defendant has proven the defense 
by a preponderance of the evidence, then yon must find the 
defendant not guilty.] 


[“Bodily injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental 
faculty.]° 7 


(“Health care provider” means a person who is licensed, cer- 
tified or otherwise authorized or permitted by the laws of this 
state to administer health care in the ordinary course of business 
‘in the practicing of a profession.]’ 


(“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: peIG 


(A) Maintain public order; 
or 


(B) Make arrests for offenses, whether that duty 
extends to all offenses or is limited to specific offen- 


Ses; 
ST'C.A. § 39-13-107(c)(3). Preponderance of evidence. 
5 
“The trial judge should instruct aye § 89-11-204. 
the jury concerning “Preponderance of T.C.A. § 39-11-106. 
the evidence.” T.P.I. — Crim. 42.01, — TCA. § 39-13-101(c). 
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and 


(C) Investigate the commission or suspected. commis- 
sion of offenses.]* 


[[“Narcotic drug” means any of the following, whether 
produced directly or indirectly by extraction from substances of 
vegetable origin, or independently by means of chemical synthe- 
sis, or by a combination of extraction and chemical synthesis: 


(A) Opium and opiate, and any salt, compound, derivative, 
or preparation of opium or opiate; 


(B) Any salt, compound, isomer, derivative, or preparation 
thereof that is chemically equivalent or identical with 
any of the substances listed in (A), but not including the 

isoquinoline alkaloids of opium; 


(C) Opium poppy and poppy straw; and 


(D) Coca leaves and any salt, compound, derivative, or prep- 
aration of coca leaves, and any salt, compound, isomer, 
derivative, or preparation thereof that is chemically 
equivalent or identical with any of these substances, 
but not including decocainized coca leaves or extrac- 
tions of coca leaves that do not contain cocaine or 
ecgonine.|® 


[“Opiate” means any substance having an addiction-forming 
or addiction-sustaining liability similar to morphine or being 
capable of conversion into a drug having addiction-forming or 
addiction-sustaining liability. “Opiate” does not include, unless 
specifically designated as controlled under § 39-17-4038, the 
dextrorotatory isomer of 3-methozy-methyl-morphinan and its 
salts (dextromethorphan). “Opiate” does not include its racemic 
and levorotatory forms.]|'° (“Opium poppy” means the plant of the 
species papaver somniferium 1, except its seeds.]"' (“Poppy straw” 
means all.parts, except the seeds, of the opium poppy after 
mowing.]'*] 


[“Recklessly” means that a person acts recklessly with re- 
®T.C.A. § 39-11-106. ; "T.C.A. § 89-17-402. 


°T.C.A. § 39-17-402. 12... § 39-17-402, 
107 CA. § 39-17-402. 
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spect to circumstances surrounding the conduct or the result of 
the conduct when the person is aware of, but consciously 
disregards, a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the accused person’s 
standpoint.]"* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


[Only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.'® For you to find the 
defendant guilty of this offense committed upon a fetus, the state 
must have proven the viability of the fetus beyond a reasonable 
doubt.] [only for offenses committed on or after 7/1/11 but 
prior to 7/1/12: Any alleged victim includes a fetus if at the time 
of the alleged criminal act a victim was pregnant.] [only for of- 
fenses committed on or after 7/1/12: Any alleged victim 
includes a human embryo or fetus at any stage of gestation in 
utero.]|"” 


Comments 


1. Assault with bodily injury in Part A is a Class A misdemeanor, with a 
maximum fine of $15,000 if committed on or after 7/1/18. Assault with fear of 


'87.C.A. § 39-11-106. Sundquist, 38 S.W.3d 1, 17 (Tenn. 
Mn C.A, § 39-11-106. oe Ree oe naa 
re .C.A. -13-107, amended eff. 
T.C.A. § 39-11-106. 7/1/11, no longer requires that the 
‘67 CA. § 20-5-106(c); T.C.A. § 39- fetus be viable to be considered a vic- 
13-107; Planned Parenthood v. tim. | 
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injury in Part B is a Class A misdemeanor. Assault by offensive or provocative 
contact in Part C is a Class B misdemeanor. T.C.A. § 39-13-101(b). For offenses 
committed on or after 7/1/09 but prior to 7/1/18 against a law enforcement of- 
ficer, the maximum fine was increased to $5,000. For offenses committed on or 
after 7/1/13 but prior to 7/1/18 against a health care provider, the maximum 
fine was increased to $5,000. 


2. Effective consent of the alleged victim may be asserted as a defense to 
assault under T.C.A. § 39-13-104. If properly raised as a defense, the trial judge 
should utilize T.P.I.—Crim. 40.17, Defense: Effective consent. 


3. Tenn, Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-13-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn. Att’y Gen. Op. 18-01 (February 1, 2013), abrogating Tenn. Att’y Gen. 
Op. 08-114 (May 21, 2008). Effective from 4/28/14 to 7/1/16, the legislature 
amended 39-13-107(c) to allow for prosecution for assault if the defendant law- 
fully used a narcotic drug while pregnant and the child was born addicted to or 
harmed by the narcotic drug as a result of the unlawful use. 
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T.P.L.—Crim. 6.02 Aggravated Assault (For 
Offenses Committed On Or 
After 1/1/07 But Prior To 
W1/13)' 


Any person who commits the offense of aggravated assault is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 


[Part A: 


(1) (a) that the defendant intentionally or knowingly 
caused bodily injury to another; 


or 


(b) that the defendant intentionally or knowingly 
caused another to reasonably fear imminent bodily 
injury; 

or 


(c) that the defendant intentionally or knowingly 
caused physical contact with another and a reason- 
able person would regard that contact as extremely 
offensive or provocative; 


and 


(2) (a) that the defendant caused serious bodily injury to 
another; 


or 


(b) that the defendant used or displayed a deadly 
weapon; 


6.02 determine whether any changes to the 
Piet eanrransereras icamiitred elements or definitions in this instruc- 
prior to 1/1/07, the trial judge should 100 are necessary. 
research the history of the statutes to *T.C.A. § 39-13-102(a)-(d). 
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(3) 


(4) 


ASSAULT 6.02 
[or 


(c) only for offenses committed on or after 7/1/11: 
that the defendant attempted or intended to cause 
bodily injury to another by strangulation.] 


[and 


only for offenses committed on or after 7/1/09: that 
the offense was committed against a law enforcement 
officer. ] 


[and 


only for offenses committed on or after WL/12: that 
the defendant committed the offense while acting in 


_ concert with two (2) or more other persons. ]] 


[Part B: 
(1) 


(2) 


or — 


that the defendant was the /parent or custodian of a 
child] [custodian of an adult]; 


and 


(a) that another person intentionally or knowingly 
caused bodily injury to the /child/ [adult/; 


or 


(b) that another person intentionally or knowingly 
caused the [child] [adult/ to reasonably fear im- 
minent bodily injury; 


or 


(c) that another person intentionally or knowingly 
caused physical contact with the /child/ [adult] and 
a reasonable person would regard that contact as 
extremely offensive or provocative; 
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and 


(3) (a) that such person caused serious bodily injury to the 
[child] [adult]; 


or 
(b) that such person used or displayed a deadly weapon; 
: is | | 


(c) only for offenses committed on or after 7/1/11: 
that the defendant attempted or intended to cause 
bodily injury to another by strangulation;] 


and 


(4) that the defendant intentionally or knowingly failed or 
refused to protect said /child/ [adult] from the person’s 
actions. | 


or 
[Part C: 


(1) that the defendant was the parent or custodian of a 
child; 


and 


(2) that another person did knowingly, other than by ac- 
cidental means,* treat such child in such a manner as to 
inflict injury; 


and 


(3) (a) that a /deadly weapon/ [dangerous instrumentality] 
[controlled substance] [only for offenses commit- 
ted on or after 5/15/12: controlled substance ana- 
logue] was used to accomplish the act of abuse; 


3As the term “accidental means” court to define or explain it further. 
is in common use and can be under- State v. Hanson, 279 S.W.3d 265, 282 
stood by persons of ordinary intel- (Tenn. 2009). 
ligence, it is not necessary for the 
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or 


(b) that the act of abuse resulted in serious bodily 
injury to the child; 


or 
(c) that the act of abuse /was especially heinous, atro- 
cious or cruel] [involved the infliction of torture to 
the victim]; 
[or 
(d) only for offenses committed on or after 7/1/11: 
that the act of abuse resulted from the knowing 
exposure of the child to the initiation of a process 
intended to result in the manufacture of metham- 
phetamine;] 


and 


(4) that the defendant intentionally or knowingly failed or 
refused to protect said child from the act of abuse.] 


or 
[Part D: 


(1) that the defendant was the /parent or custodian of a 
child] [custodian of an adult]; 


and 


(2) that another person recklessly caused bodily injury to 
the [child] [adult/; 


and 
(3) (a) that such bodily injury was serious; 
or 
(b) that the person used or displayed a deadly weapon; 
and 


(4) that the defendant intentionally or knowingly failed or 
73 
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[Part E: 
(1) 


(2) 


(3) 


[Part F: 
(1) 


(2) 


T.P.1.—CRIM. Ch. 6 


refused to protect said /child/ [adult/ from the person’s 
actions. | 


or 


(a) that the defendant intentionally or knowingly 
caused or attempted to cause bodily injury to the al- 
leged victim; | | 


or 


(b) that the defendant intentionally or knowingly com- 
mitted or attempted to commit an assault against 
the alleged victim; 


and 


that the defendant did so after knowing the defendant 
had been enjoined or restrained by /an order] [a diver- 
sion agreement] [a probation order] of a court of compe- 
tent jurisdiction from /causing or attempting to cause 
bodily injury to] [committing or attempting to commit an 
assault against/ the alleged victim. 


[and 


only for offenses committed on or after 7/1/09: that 
the offense was committed against a law enforcement 
officer. ]] 


or 


that the defendant recklessly caused bodily injury to an- 
other; | 


and 


(a) that such bodily injury was serious; 
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or 


(b) that the defendant used or displayed a deadly 
weapon. 


[and 


(3) only for offenses committed on or after 7/1/09: that 
the offense was committed against a law enforcement 
officer. | 


[and 


(4) only for offenses committed on or after 7/1/12: that 
the defendant committed the offense while acting in 
concert with two (2) or more other persons. ]] 


or 
[Part G (only for offenses committed on or after 6/9/09): 


(1) that the defendant intended to cause physical injury to 
[a public employee] [an employee of a public or private 
transportation system]; 


and 


(2) that the defendant caused physical injury to such em- 
ployee while the /public employee was performing a duty 
within the scope of the employee’s employment] [while 
the transportation system employee was performing an 
assigned duty on, or directly related to, the operation of 
a transit vehicle/.] 


[The trial judge may wish to charge T.P.I. — Crim. 4.01, 
Criminal Attempt, in appropriate fact situations.] 


_ [*Acting in concert” means such conduct that would make 
one criminally responsible for committing or facilitating the 
offense.]* [If this definition is charged, the trial judge should uti- 
lize T.P.I. — Crim. 3.01, Criminal Responsibility and T.P.I. — 
Crim. 3.02, Facilitation. | 


(“Bodily injury”] [“Injury”] includes a cut, abrasion, bruise, 


IT.C.A. § 39-12-301(1). 
TS 
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burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]° , 


[“Child” means a person under eighteen (18) years of age.]° 


(“Controlled substance” means a drug, substance, or immedi- 
ate precursor in Schedules I through VII of §§ 39-17-403 — 39- 
17-416. [_______] is a /drug]/ [substance/ [immediate precursor] 
in Schedules I through VII of §§ 39-17-4083 — 39-17-416.] 


[[___] is a controlled substance analogue.]’ 


[only for offenses committed on or after 7/1/09: A 
“dangerous instrumentality” is any item that in the manner of its 
use or intended use as applied to a child is capable of producing 
serious bodily injury to a child.]® 


(“Deadly weapon” means a firearm or anything manifestly 
designed, made, or adapted for the purpose of inflicting death or 
serious bodily injury or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.]* 


[“Heinous” means grossly wicked or reprehensible, abomina- 
ble; odious; vile. “Atrocious” means extremely evil or cruel; mon- 
strous; exceptionally bad; abominable. “Cruel” means disposed to 
inflict pain or suffering; causing suffering; painful.]"° — 


(“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A) Maintain public order; 
or 


(B) Make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; 


5T.C.A. § 39-11-106. °T.C.A. § 39-11-1086. 

6 

es § 39-15-401(a). Taken from State v. Williams, 
See Comment 5. 690 S.W.2d 517, 529 (Tenn. 1985). 


81.C.A. § 39-15-402(e). 
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and 


(C) Investigate the commission or suspected commission of 
offenses.]"' 


(“Physical injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental 
faculty.]'? 


(“Public employee” means any person providing services for 
the state of Tennessee, state agencies, counties, municipalities, 
or subdivisions of such governmental bodies in Tennessee for 
which compensation is paid.]"* 


[“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) years of 
age or less].]"* (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]"° 


[only applicable if court instructs jury under Part C of 
this instruction: [“Serious bodily injury” means bodily injury 
that involves a substantial risk of death; protracted unconscious- 
ness; extreme physical pain; protracted or obvious disfigurement; 
or protracted loss or substantial impairment of a function of a 
bodily member, organ or mental faculty [only for offenses com- 
mitted on or after 7/1/09: or a broken bone of a child who is 
eight (8) years of age or less]. [only for offenses committed on 
or after 7/1/09: Serious bodily injury to the child includes, but is 
not limited to, second or third degree burns, a fracture of any 
bone, a concussion, subdural or subarachnoid bleeding, retinal 
hemorrhage, cerebral edema, brain contusion, injuries to the skin 
that involve severe bruising or the likelihood of permanent or 


MP A § 39-111 0Grn\( _ judge may wish to omit the language 
12 “or a broken bone of a child who is 

T.C.A. § 39-11-106, eight (8) years of age or less” if not 
®T.C.A. § 8-50-602. fairly raised in the proof. 


47 C.A. § 39-11-106. The trial '8T.C.A. § 39-11-106. 
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protracted disfigurement including those sustained by whipping 
children with objects.]]"* (“Bodily injury” includes a cut, abrasion, 
bruise, burn or disfigurement, and physical pain or temporary ill- 
ness or impairment of the function of a bodily member, organ, or 
mental faculty.]'7] 


[“Strangulation” means intentionally impeding normal 
breathing or circulation of the blood by applying pressure to the 
throat or neck or by blocking the nose and mouth of another 
person.]"® 


[“Torture” means the infliction of severe physical or mental 
pain upon the victim while he or she remains alive and 
conscious.]" | 


(“Transportation system” means any system of transport 
established, acquired, purchased, constructed, extended, im- 
proved, maintained, operated, franchised, regulated or licensed 
by any municipality or county, or any transit authority created 
by them, including, but not limited to, taxicabs, airport limou- 
sines, and all other local carriers of passengers for hire.]”° 


[“Recklessly” means that a person acts recklessly with re- 
spect to circumstances surrounding the conduct or the result of 
the conduct when the person is aware of, but consciously 
disregards, a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must:be of:such a 
nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the accused iam S 
standpoint. |” 


[The requirement of “recklessness” is also established if it is 
shown that the defendant. acted knowingly or intentionally.]” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 


"6T.C.A. §§ 39-15-402(d) and 39- "8T.C.A. § 39-13-102(a)(2). 
11-106. The trial judge may wish to "Taken from State v. Williams, 
omit the language “or a broken bone of 690 S.W.2d 517, 529 (Tenn. 1985). 

a child who is eight (8) years of age or 20T1C.A. § 7-56-102(a). 
less” if not fairly raised in the proof. 217. C.A. § 39-11+106, 

"N.C.A. § 39-11-106. ?27.C.A. § 39-11-301(a)(2). 
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circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]* _ 


“Intentionally”-means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” . 


[only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.*® For you to find the 
defendant guilty of this offense committed upon a fetus, the state 
must have proven the viability of the fetus beyond a reasonable 
doubt.] [only for offenses committed on or after 7/1/11 but 
prior to 7/1/12: Any alleged victim includes a fetus if at the time 
of the alleged criminal act a victim was pregnant.] [only for of- 
fenses committed on or after 7/1/12: Any alleged victim 
includes a human embryo or fetus at any stage of gestation in 
utero. |?’ | 


COMMENTS 


1. Aggravated assault, Parts A through E, is a Class C felony. Aggravated 
assault, Part F, is a Class D felony. Aggravated assault, Part G, is a 
Class A misdemeanor. T.C.A. § 39-13-102(e)(1). However, if the jury 
finds that aggravated assault, Parts A, E or F, is committed against a 
law enforcement officer, the maximum fine the jury can assess is 
increased to $15,000. If the jury finds in Parts A or F that the defendant 
committed the offense while acting in concert with two (2) or more other 
persons, which must be charged in the indictment, the punishment is 
increased to a Class B felony or a Class C felony, respectively. T.C.A. 
§ 39-12-302. 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of aggravated assault. T.C.A. § 39-15-401(f). 


87.C.A. § 39-11-106. Sundquist, 38 S.W.3d 1, 17 (Tenn. 

24010,A. § 39-11-301(a)(2). POOR: 

95 T.C.A, § 39-13-107, amended eff. 
T.C.A, § 389-11-106. 7/1/11, no longer requires that the 


67'C.A. § 20-5-106(c); T.C.A. § 89- fetus be viable to be considered a vic- 
13-107; Planned Parenthood v. tim. 
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Effective consent of the alleged victim may be asserted as a defense to 
assault under T.C.A. § 39-13-104. If properly raised as a defense, the 
trial judge should utilize T.P.I. — Crim. 40,17, Defense: Effective consent. 


. Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 


nal liability “any act or omission by a pregnant woman with respect to 
an embryo or fetus with which she is pregnant.” See T.C.A. § 39-13- 
107(c) and -214(c). These statutes explicitly prohibit a criminal action 
against a woman for narcotic drug use that results in her newborn’s 
drug addiction or birth defects. See Tenn. Att’y Gen. Op. 13-01 (Febru- 
ary 1, 2013), abrogating Tenn. Att’y Gen. Op, 08-114 (May 21, 2008). 


. If the substance in question is listed as prohibited in T.C.A. § 39-17-452, 


it is a controlled substance analogue by law and the jury can be so 
instructed. T.C.A. § 39-17-454(a)(1)(C). If not, it becomes a jury question 
and T.P.I. 31.20, Controlled substance analogue, must be given, which is 
a slight rewording of T.C.A. § 39-17-454(a) and (b). 
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T.P.1.—Crim. 6.02(a) Aggravated Assault (For 
Offenses Committed On Or 
After 7/1/13) — 


Any person who commits the offense of aggravated assault is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) (a) that the defendant intentionally or knowingly 
caused bodily injury to another; 


or 


(b) that the defendant intentionally or knowingly 
caused another to reasonably fear imminent bodily 


injury; 
or 


(c) that the defendant intentionally or knowingly 
caused physical contact with another and a reason- 
able person would regard that contact as extremely 
offensive or provocative; 


and 


(2) (a) that the act resulted in /serious bodily injury to] 
[the death of] another; 


or 


(b) that the act involved the use or display of a deadly 
weapon; 


or 


(c) only for offenses committed prior to 7/1/15: that 


6.02(a) 
'T.C.A. § 39-13-102(a)-(c), (e). 
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(3) 


(4) 


wre 


[Parten: 
(1) 


T.P.1—CRIM. Ch. 6 


[the act was intended to cause bodily injury to an- 
other by strangulation] [bodily injury by strangula- 
tion was attempted]; 


or 


only for offenses committed on or after 7/1/15: 
that /the act involved strangulation] [strangulation 
_ was attempted];’ | | 


[and 


that the offense was committed against a /law enforce- 
ment officer] [firefighter] [medical fire responder] [para- 
medic] [emergency medical technician] [health care pro- 
vider] [first responder] [Only for offenses committed 
on or after 7/1/19; an identifiable employee or contrac- 
tor of a utility] who was discharging or attempting to 
discharge [his/ [her/ official duties.] 


[and 


that the defendant committed the offense while acting 
in concert with two (2) or more other persons.] 


[and 
only for offenses committed on or after 7/1/2019: 
that the offense was committed by discharging a firearm 


from within a motor vehicle and the victim was a — 
minor. || 


or 


that the defendant was the /parent or custodian of a 
child] [custodian of an adult]; 


and 


(2) (a) that another person intentionally or knowingly 


*The 


caused bodily injury to the /child/ [adult/; 


trial judge may wish to ate fact situations, See T.P.I. — Crim. 


charge criminal attempt in appropri- 4.01, Criminal attempt. 


82 


Ch. 6 ASSAULT 6.02(a) 
or 


(b) that another person intentionally or knowingly 
caused the [child] [adult] to reasonably fear im- 
minent bodily injury; 


or 


(c) that another person intentionally or knowingly 
caused physical contact with the /child/ [adult] and 
a reasonable person would regard that contact as 
extremely offensive or provocative; 


and 


(3) (a) that the act resulted in /serious hodily injury to] 
[the death of] the [child] [adult]; 


or 


(b) . that the act involved the use or display of a deadly 
weapon; 


or 


(c) only for offenses committed prior to 7/1/15: that 
[the act was intended to cause bodily injury to an- 
other by strangulation] [bodily injury by strangula- 
tion was attempted]; 


or 


only for offenses committed on or after 7/1/15: 
that /the act involved strangulation] [strangulation 
was attempted]. 


and 


(4) that the defendant intentionally or knowingly failed or 
refused to protect said /child/ [adult] from the person’s 
actions. | 


3The trial judge may wish to ate fact situations. See T.P.1I. — Crim. 
charge criminal attempt in appropri- 4.01, Criminal attempt, 
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[Part-C: 


T.P.I1.—CRIM. Ch. 6 


or 


(1) that the defendant sie the parent or custodian of a 
child; 


and 


(2) that another person did knowingly, other than by ac- 
cidental means,‘ treat such child in such a manner as to 
inflict injury; 


(3) (a) 


(b) 


(c) 


(d) 


and 


that a [deadly weapon] [dangerous instrumentality] 
[controlled substance] [controlled substance ana- 
logue] was used to accomplish the act of abuse; 


or 


that the act of abuse resulted in serious bodily 
injury to the child; 


or 


that the act of abuse /was especially heinous, atro- 
cious or cruel] [involved the infliction of torture to 
the victim]; 


or 


that the act of abuse resulted from the knowing 
exposure of the child to the initiation of a process 
intended to result in the manufacture of metham- 
phetamine; 


and 


(4) that the defendant intentionally or knowingly failed or 
refused to protect said child from the act of abuse.] 


4As the term “accidental means” court to define or explain it further. 
is in common use and can be under- State v. Hanson, 279 S.W.3d 265, 282 
stood by persons of ordinary intel- (Tenn. 2009). 
ligence, it is not necessary for the 
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or 
[Part D: 


(1) that the defendant was the /parent or custodian of a 
child] [custodian of an adult]; 


and 


(2) that another person recklessly caused bodily injury to 
the [child] [adult/, 


and 


(3) (a) that the act resulted in /serious bodily injury to] 
[the death of] another; 


or 


(b) that the act involved the use or display of a deadly 
weapon; 


and 


(4) that the defendant intentionally or knowingly failed or 
refused to protect said /child/ [adult] from the person’s 
actions. | 


or 
[Part E: 


(1) (a) that the defendant intentionally or knowingly 
caused or attempted to cause bodily injury to the al- 
leged victim; 


or 


(b) that the defendant intentionally or knowingly com- 
mitted or attempted to commit an assault against 


the alleged victim; 
/ 


and 


(2) that the defendant did so after knowing the defendant 
had been enjoined or restrained by /an order] [a diver- 
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(3) 


(Part FE; 
(1) 


(2) 


(3) 


(4) 


sion agreement] [a probation order] of a court of compe- 
tent jurisdiction from /causing or attempting to cause 
bodily injury to] [committing or attempting to commit an 
assault against] the alleged victim. 


[and 


that the offense was committed against a /law enforce- 
ment officer] [firefighter] [medical fire responder] [para- 
medic] [emergency medical technician] [health care pro- 
vider] [first responder] [Only for offenses committed 
on or after 7/1/19: an identifiable employee or contrac- 
tor of a utility] who was discharging or attempting to 
discharge /his/ [her] official duties.]] 


or 


that the defendant recklessly caused bodily injury to an- 
other; 


and 


(a). that the act resulted in /serious bodily injury to] 
[the death of] another; . 


or 


(b) that the act involved the use or display of a deadly 
weapon; | 


[and 


that the offense was committed against a /law enforce- 
ment officer] [firefighter] [medical fire responder] [para- 
medic] [emergency medical technician] [health care pro- 
vider] [first responder] [Only for offenses committed 
on or after 7/1/19; an identifiable employee or contrac- 
tor of a utility] who was discharging or attempting to © 
discharge /his/ [her] official duties.] . 


[and 


that the defendant committed the offense while acting 
in concert with two (2) or more other persons. ] 


86 


Ch. 6 


(5) 


[Part G: 


(1) 


(2) 


(3) 


ASSAULT 6.02(a) 
[and 


only for offenses committed on or after 7/1/2019: 
that the offense was committed by discharging a firearm 
from within a motor vehicle and the victim was a 
minor.]] 


or 
Only for offenses occurring prior to 7/1/18, 
that the defendant intended to cause physical injury to 
[a public employee] [an employee of a public or private 
transportation system]; 

and 
that the defendant caused physical injury to such em- 


ployee while the /public employee was performing a duty 
within the scope of the employee’s employment] [while 


_ the transportation system employee was performing an 


assigned duty on, or directly related to, the operation of 


a transit vehicle/. 


[and 


that the offense was committed against a /law enforce- 
ment officer] [firefighter] [medical fire responder] [para- 
medic] [emergency medical technician] [health care pro- 
vider] [first responder] who was discharging or 
attempting to discharge /his/ [her/ official duties.]] 


[The trial judge may wish to charge T.P.I — Crim. 4.01, 
Criminal Attempt, in appropriate fact situations.] 


(“Acting in concert” means such conduct that would make 
one criminally responsible for committing or facilitating the 
offense.]® [If this definition is charged, the trial judge should uti- 
lize T.P.I. — Crim. 3.01, Criminal Responsibility and T.P.I. — 
Crim. 3.02, Facilitation.] 


(“Bodily injury”] [“Injury”] includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 


5T.C.A. § 39-12-301(1). 
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impairment of the function of a bodily member, organ, or mental 
faculty.]° 


[“Child” means a person under eighteen (18) years of age.]’ 


(“Controlled substance” means a drug, substance, or immedi- 
ate precursor in Schedules I through VII of §§ 39-17-403 — 39- 
17-416. [______] is a /drug] [substance] [immediate precursor] 
in Schedules I through VII of §§ 39-17-403 — 39-17-416.] 


[/___] is a controlled substance analogue.]® 


[A “dangerous instrumentality” is any item that in the man- 
ner of its use or intended use as applied to a child is capable of 
producing serious bodily injury to a child.]® 


(“Deadly weapon” means a firearm or anything manifestly 
designed, made, or adapted for the purpose of inflicting death or 
serious bodily injury or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.]"° 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive/ [, or the frame or receiver of any such weapon]" [, or any 
firearm muffler or firearm silencer]? [any destructive device]."* 
[The definition of “firearm” does not include an antique 
firearm.“4]* 


(“Health care provider” means a person who is licensed, cer- 
tified or otherwise authorized or permitted by the laws of this 


®T.C.A. § 39-11-106. tion of “firearm muffler or firearm 
™TC.A. § 39-15-401(a). ae if it fairly raised in the proof. 
®See Comment 3. “The trial judge should consult 
°T'C.A. § 39-15-402(e). T.C.A. § 39-11-106 to draft the defini- 
107C.A. § 39-11-106. raised bx sees device” if it is fairly 
"The trial judge should consult “ 

27 C.F.R. § 478.11 to draft the defini- “The trial judge should consult 

tion of “frame or receiver” if it is fairly T.C.A. § 39-11-106 to draft the defini- 

raised 1 in the proof. tion of “antique firearm” if it is apt 


"The trial judge should consult 28ed in the proof. 
27 C.F.R. § 478.11 to draft the defini- '°T.C.A. § 39-11-106. 
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state to administer health care in the ordinary course of business 
in the practicing of a profession.]"® 


[“Heinous” means grossly wicked or reprehensible, abomina- 
ble; odious; vile. “Atrocious” means extremely evil or cruel; mon- 
strous; exceptionally bad; abominable. “Cruel” means disposed to 
inflict pain or suffering; causing suffering; painful.]'” 


(“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A) Maintain public order; 
or 


(B) Make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; 


and 


(C) Investigate the commission or suspected commission of 
offenses.]"® 


(“Motor vehicle” means every vehicle that is self-propelled, 
excluding electric scooters, motorized bicycles, and every vehicle 
that is propelled by electric power obtained from overhead trolley 
wires. “Motor vehicle” means any low speed vehicle or medium 
speed vehicle as defined in this chapter. “Motor vehicle” means 
any mobile home or house trailer as defined in § 55-1-105.]"° 


(“Physical injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental 
faculty.]?° 


(“Public employee” means any person providing services for 
the state of Tennessee, state agencies, counties, municipalities, 
or subdivisions of such governmental bodies in Tennessee for 
which compensation is paid.]*' 


(“Serious bodily injury” means bodily injury that involves a 


16NC.A. § 39-13-101(c). 1 CLA. § 55-1-103. 


"Taken from State v. Williams, 200. C_A. § 39-11-1086. 
690 S.W.2d 517, 529 (Tenn. 1985). re 
T.C.A. § 8-50-602. 


"BT C.A, § 39-11-106. 
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substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [or a broken bone of a child who is eight 
(8) [only for offenses committed on or after 7/1/14: twelve 
(12)] years of age or less].]** (“Bodily injury” includes a cut, abra- 
sion, bruise, burn or disfigurement, and physical pain or 
temporary illness or impairment of the function of a bodily 
member, organ, or mental faculty.]|”* 


[only applicable if court instructs jury under Part C of 
this instruction: (“Serious bodily injury” means bodily injury 
that involves a substantial risk of death; protracted unconscious- 
ness; extreme physical pain; protracted or obvious disfigurement; 
or protracted loss or substantial impairment of a function of a 
bodily member, organ or mental faculty [or a broken bone of a 
child who is eight (8) [only for offenses committed on or af- 
ter 7/1/14: twelve (12)] years of age or less]. Serious bodily injury 
to the child includes, but is not limited to, second or third degree 
burns, a fracture of any bone, a concussion, subdural or subarach- 
noid bleeding, retinal hemorrhage, cerebral edema, brain contu- 
sion, injuries to the skin that involve severe bruising or the likeli- 
hood of permanent or protracted disfigurement including those 
sustained by whipping children with objects.]** (“Bodily injury” 
includes a cut, abrasion, bruise, burn or disfigurement, and phys- 
ical pain or temporary illness or impairment of the function of a 
bodily member, organ, or mental faculty.]**] 


[Only for offenses committed prior to 7/1/15: “Strangula- 
tion” means intentionally impeding normal breathing or circula- 
tion of the blood by applying pressure to the throat or neck or by 
blocking the nose and mouth of another person.| 


or 


[Only for offenses committed on or after 7/1/15: “Stran- 
gulation” means intentionally or knowingly impeding normal 
breathing or circulation of the blood by applying pressure to the 
throat or neck or by blocking the nose and mouth of another 


27.C.A. § 39-11-106. The trial *“7.C.A. §§ 39-15-402(d) and 39- 
judge may wish to omit the language 11-106. 
regarding a broken bone of a child if 25 
not fairly raised in the proof. T.C.A. § 89-11-106. 


237C.A. § 39-11-106. 
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person, regardless of whether that conduct results in any visible 
injury or whether the person has any intent to kill or protract- 
edly injure the victim.]”® 


“Torture” means the infliction of severe physical or mental 
pain upon the victim while he or she remains alive and 
conscious. ]”” : 


(“Transportation system” means any system of transport 
established, acquired, purchased, constructed, extended, im- 
proved, maintained, operated, franchised, regulated or licensed 
by any municipality or county, or any transit authority created 
by them, including, but not limited to, taxicabs, airport limou- 
sines, and all other local carriers of passengers for hire.]”* 


[“Recklessly” means that a person acts recklessly with re- 
spect to circumstances surrounding the conduct or the result of 
the conduct when the person is aware of, but consciously 
disregards, a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the accused person’s 
standpoint. |” 


[The requirement of “recklessness” is also established if it is 
shown that the defendant acted knowingly or intentionally.]* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]™ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


67C.A. § 39-13-102(a)(2). °7.C.A. § 39-11-106. 

"7Taken from State v. Williams, °T.C.A. § 39-11-301(a)(2). 
690 S,.W.2d 517, 529 (Tenn. 1985). 3ITC.A. § 39-11-106. 

87.C.A. § 7-56-102(a). 827C.A. § 39-11-301(a)(2). 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


[Any alleged victim includes a human embryo or fetus at any 
stage of gestation in utero.]™ 


Comments 


1. Aggravated assault, Parts A through E, is a Class C felony. Aggravated 
assault, Part F, is a Class D felony. Aggravated assault, Part G, is a 
Class A misdemeanor, T.C.A. § 39-13-102(e)(1). If the jury finds that this 
offense caused serious bodily injury or death, was committed by discharg- 
ing a firearm from within a motor vehicle and the victim was a minor, it 
shall be punished one (1) classification higher than is otherwise provided. 
T.C.A. § 39-13-102(e)(5). If the jury finds the offense resulted in death, 
the sentence must be served at 75% release eligibility, less sentence 
reduction credits earned and retained. However, no credits shall reduce 
the release eligibility below 60%. T.C.A. § 40-35-501(k)(7). If the jury 
finds that aggravated assault Parts A or E through G was committed 
against a law enforcement officer, firefighter, medical fire responder, 
paramedic, emergency medical technician, health care provider or any 
other first responder, the maximum fine the jury can assess is increased 
to $15,000. If the jury finds in Parts A or F that the defendant commit- — 
ted the offense while acting in concert with two (2) or more other persons, 
which must be charged in the indictment, the punishment. is increased 
to a Class B felony or a Class C felony, respectively. T.C.A. § 39-12-302. 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of aggravated assault. T.C.A. § 39-15-401(f). 


3. Effective consent of the alleged victim may be asserted as a defense to 
assault under T.C.A. § 389-138-104. If properly raised as a defense, the 
trial judge should utilize T.P.I. — Crim. 40.17, Defense: Effective consent. 


4, Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to 
an embryo or fetus with which she is pregnant.” See T.C.A. § 39-18- 
107(c) and -214(c). These statutes explicitly prohibit a criminal action 
against a woman for narcotic drug use that results in her newborn’s 
drug addiction or birth defects. See Tenn. Att’y Gen. Op. 13-01 (Febru- 
ary 1, 2013), abrogating Tenn. Att’y Gen. Op. 08-114 (May 21, 2008). 


5. If the substance in question is listed as prohibited in T.C.A. § 39-17-452, 
it is a controlled substance analogue by law and the jury can be so 
instructed. T.C.A. § 39-17-454(a)(1)(C). If not, it becomes a jury question 
and T.P.I. 31.20, Controlled substance analogue, must be given, which is 
a slight rewording of T.C.A. § 39-17-454(a) and (b). 


3397. C.A. § 39-11-106. i TCA. § 39-13-107. 
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T.P..—Crim. 6.03 Reckless endangerment 


Any person who commits the offense of reckless endanger- 
ment is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


(1) that the defendant engaged in conduct which placed or 
might have placed another person in imminent danger 
of death or serious bodily injury; 


and 

(2) that the defendant acted recklessly; 
[and 

(3) that the offense was committed with a deadly weapon.] 
[and 


(4) Only for offenses committed on or after 1/1/12: that 
the defendant discharged a firearm [Only for offenses 
committed on or after 5/2/19: or antique firearm?] 
into an /occupied/ [unoccupied] habitation.] 


[For the threat of death or serious bodily injury to be im- 
minent, the person must be placed in a reasonable probability of 
danger as opposed to a mere possibility of danger. Before you can 
convict the defendant, the state must show beyond a reasonable 
doubt that a person or class of persons was in the zone of danger. 
The zone of danger is that area in which a reasonable probability 
exists that the defendant’s conduct would place others in im- 
minent danger of death or serious bodily injury.]° 


(“Deadly weapon” means a firearm or anything manifestly 


6.03 *State v. Goodwin, 143 S.W.3d 

{ 771, 777-78 (Tenn. 2004) (citing State 

aa v. Payne, 7 S.W.3d 25, 28 (Tenn. 2004). 

The trial judge should consult This paragraph should be charged if 

T.C.A. § 39-11-106 to draft the defini- the proof raises a question as to the 

tion of “antique firearm” if it is fairly “proximity of the victim to the zone of 
raised in the proof. danger.” 
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designed, made, or adapted for the purpose of inflicting death or 
serious bodily injury or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.]* 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon [, or any 
firearm muffler or firearm silencer} [any destructive device].’ [The 
definition of “firearm” does not include an antique firearm. bs 


Or — 


[Only for offenses committed prior to May 2, 2019: 
“Firearm” means any weapon designed, made or adapted to expel 
a projectile by the action of an explosive or any device readily 
convertible to that use.] 


“Habitation”: 


(1) means any structure designed or adapted for the 
overnight accommodation of persons, including build- 
ings, module units, mobile homes, trailers and tents; 


and. 


(2) includes a self-propelled vehicle that is designed or 
adapted for the overnight accommodation of persons 
and is actually occupied at the time of initial varies by 
the defendant; 


*T.C.A. § 39-11-106. "The trial judge should consult 
‘The trial judge should consult 7:C-A. § 39-11-106 to draft the defini- 
27 C.F.R. § 478.11 to draft the defini- tion of “destructive device” if it is fairly 
tion of “frame or receiver” if it is fairly raised in the proof. 
raised in the proof. "The trial judge should consult 
*The trial judge should consult -1-C.A. § 39-11-106 to draft the defini- 
27 C.FR. § 478.11 to draft the defini- tion of “antique firearm” if it is fairly 
tion of “firearm muffler or firearm aised in the proof. 
silencer” if it fairly raised in the proof. °T.C.A. § 3911-106. 
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(3) includes each separately secured or occupied portion of 
the structure or vehicle and each structure appurtenant 
to or connected with the structure or vehicle.]"° 


[“Occupied” means the condition of the lawful physical pres- 
ence of any person within the habitation at the time of the 
discharge.]" 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].’* (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]"* 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


The requirement of “recklessly” is also established if it is 
shown that the defendant acted intentionally or knowingly.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


TC.A. § 39-14-401(1). judge may wish to omit the language 
MT C.A, § 39-14-401(2) and State regarding a broken bone of a child if 


v. Golden, No,.W2016-01512:CCA- 0 fairly raised in the proof, 


R2-CD (Tenn. Crim. App. June 7, 'ST.C.A. § 89-11-1086. 
9017). '4n CLA, § 39-11-106. 
"7 0.A, § 39-11-106. Thar tual '8ST.C.A. § 39-11-301(a)(2). 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.'® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


[only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.'® For you to find the 
defendant guilty of this offense committed upon a fetus, the state 
must have proven the viability of the fetus beyond a reasonable 
doubt.] [only for offenses committed on or after 7/1/11 but 
prior to 7/1/12: Any alleged victim includes a fetus if at the time 
of the alleged criminal act a victim was pregnant.] [only for of- 
fenses committed on or after 7/1/12: Any alleged victim 
includes a human embryo or fetus at any stage of gestation in 
utero.]'® 


Comments 


1. Reckless endangerment is a Class A misdemeanor; however, reckless 
endangerment committed with a deadly weapon is a Class E felony. T.C.A. § 39- 
13-103(b). Reckless endangerment by discharging a firearm into a habitation is 
a Class C felony, unless the habitation was unoccupied at the time of the of- 
fense, in which event it is a Class D felony. T.C.A. § 39-18-103(b)(3). For offen- 
ses committed on or after 7/1/12, a mandatory fine of fifty dollars ($50.00) over 
and above any other punishment must be assessed for county programs to be 
distributed as provided in T.C.A. § 55-10-452. T.C.A. § 39-13-103(b)(4). 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of reckless endangerment. T.C.A. § 39-15-401(f). 


3. Tenn. Pub. Acts ch. 1006, $§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal lability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-13-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 


'6NC_A. § 39-11-106. ~ 2000). 


"'T.C.A. § 39-11-106. "°T.C.A. § 39-13-107, amended eff. 

'87.C.A. § 20-5-106(c); T.C.A. §39- 7/1/11, no longer requires that the 
13-107; Planned Parenthood v. _ fetus be viable to be considered a vic- 
Sundquist, 38 S.W.3d 1, 17 (Tenn. tim. 
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See Tenn. Att’y Gen. Op. 13-01 (February 1, 2013), abrogating Tenn. Att’y Gen. 
Op. 08-114 (May 21, 2008). 
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T.P.I1.—Crim. 6.04 Vehicular assault 


Any person who commits the offense of vehicular assault is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:;' 


(1) that the defendant caused serious bodily injury to the 
alleged victim by the operation of a motor vehicle; 


and 


(2) that the serious bodily injury was the proximate result 
of the driver’s intoxication; 


and 
(3) that the defendant acted recklessly. 


[Only for offenses committed on or after 1/1/11: “Intoxi- 
cation” is defined as acting under the influence of /an intoxicant/ 
[marijuana] [a controlled substance] [only for offenses commit- 
ted on or after 5/15/12: a controlled substance analogue] [a drug] 
[a substance affecting the central nervous system] [or any combina- 
tion thereof]. The expression “under the influence of /an intoxi- 
cant] [marijuana] [a controlled substance] [only for offenses 
committed on or after 5/15/12: a controlled substance analogue] 
la drug] [a substance affecting the central nervous system] [or any 
combination thereof/’ covers not only all the well known and eas- 
ily recognized conditions and degrees of intoxication, but also any 
mental or physical condition which is the result of taking /an 
intoxicant] [marijuana] [a controlled substance] [only for offen- 
ses committed on or after 5/15/12: a controlled substance ana- 
logue] [a drug] [a substance affecting the central nervous system] 
for any combination thereof] in any form and which deprives one 
of that clearness of mind and control of oneself which one would 
otherwise possess. In this situation, it would not be necessary 
that the person be in such a condition as would make /him/] [her] 
guilty of public drunkenness. The law merely requires that the 


6.04 
'T.C.A. § 39-13-106(a). 
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person be under the influence of /an intoxicant/] [marijuana] [a 
controlled substance] [only for offenses committed on or after 
5/15/12: a controlled substance analogue] [a drug] [a substance 
affecting the central nervous system] [or any combination thereof]. 
The degree of intoxication must be such that it impairs the driv- 
er’s ability to safely operate a motor vehicle by depriving the 
driver of the clearness of mind and control of [himself] [herself] 
which /he] [she] would otherwise possess. ]? 


[Only for offenses committed prior to 1/1/11: “Intoxica- 
tion” is defined as acting under the influence of fan intoxicant] 
[marijuana] [a narcotic drug] [a drug producing stimulating ef- 
fects on the central nervous system]. The expression “under the 
influence of /an intoxicant/ [marijuana] [a narcotic drug] [a drug 
producing stimulating effects on the central nervous system] cov- 
ers not only all the well known and easily recognized conditions 
and degrees of intoxication, but also any mental or physical condi- 
tion which is the result of taking /an intoxicant] [marijuana] [a 
narcotic drug/ la drug producing stimulating effects on the central 
nervous system/ in any form and which deprives one of that clear- 
ness of mind and control of oneself which one would otherwise 
possess. In this situation, it would not be necessary that the 
person be in such a condition as would make [him] [her] guilty of 
public drunkenness, The law merely requires that the person be 
under the influence of /an intoxicant/ [marijuana] [a narcotic 
drug] [a drug producing stimulating effects on the central nervous 
system]. The degree of intoxication must be such that it impairs 
to any extent the driver’s ability to operate a vehicle.]° 


“Proximate result” means a result, which in natural and 
continuous sequence, is a product of an act occurring or concur- 
ring with another, which, had it not happened, the result would 
not have occurred. 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 


27.C.A. § 55-10-401(a)(1). 8T.C.A. § 55-10-401(a)(1): 


99 


6.04 T.P.1.—CRIM. Ch. 6 


of age or less].* [“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’ s 
standpoint.® 


The requirement of “recklessly” is also established if it is 
shown that the defendant acted knowingly or intentionally.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


If recklessness establishes an element of an offense and the 
person is unaware of the risk because of voluntary intoxication, 
the person’s unawareness is immaterial in a prosecution for that 
offense."° Voluntary intoxication means intoxication caused by a 
substance that the person knowingly introduced into the person’s 
body, the tendency of which to cause intoxication was known or 
ought to have been known." 


47.C.A. § 39-11-106. The trial "T.C.A. § 39-11-301(a)(2). 
judge may wish to omit the language 8 ie 
regarding a broken bone of a child if dhapicise Sw oaidel fe 
not fairly raised in the proof. T.C.A. § 39-11-106. 

°T.C.A. § 39-11-106. OT C.A. § 39-11-503(b). 

®T.C.A. § 39-11-106. "1 C.A. § 39-11-503(d)(3). 
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[only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.'* For you to find the 
defendant guilty of this offense committed upon a fetus, the state 
must have proven the viability of the fetus beyond a reasonable 
doubt.] [only for offenses committed on or after 7/1/11 but 
prior to 7/1/12: Any alleged victim includes a fetus if at the time 
of the alleged criminal act a victim was pregnant.] [only for of- 
fenses committed on or after 7/1/12: Any alleged victim 
includes a human embryo or fetus at any stage of gestation in 
utero.]|'* 


Comments 
1. Vehicular assault is a ine D felony. T.C.A. § 39-13-106(b). 


For a first offense committed on or after 7/1/15, there is a mandatory mini- 
mum sentence of forty-eight (48) consecutive hours of incarceration before a 
defendant can qualify for diversion, T.C.A. § 40-35-313(a)(1)(B)()(e), or is eligible 
for release on probation. If the defendant has one (1) prior conviction for an 
alcohol-related offense (defined as DUI, vehicular assault, vehicular homicide as 
a result of intoxication or aggravated vehicular homicide), there is a mandatory 
minimum sentence of forty-five (45) consecutive days of incarceration. If the 
defendant has any combination of two (2) prior convictions for an alcohol-related 
offense, there is a mandatory minimum sentence of one hundred twenty (120) 
consecutive days of incarceration. If the defendant has any combination of three 
(3) or more prior convictions for an alcohol-related offense, there is a mandatory 
minimum sentence of one hundred fifty (150) consecutive days of incarceration. 
The trial judge should utilize T.P.I.— Crim. 6.04(a) when submitting prior of- 
fenses to the jury in a bifurcated proceeding. T.C.A. § 39-13-106(b). See also 
T.P.I.—Crim 42.19, Inferences. 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of vehicular assault. T.C.A. § 39-15-401(f). 


3. Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-13-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn. Att’y Gen. Op. 13-01 (February 1, 2013), abrogating Tenn. Att’y Gen. 
Op. 08-114 (May 21, 2008). | 


"T.C.A. § 20-5-106(c); T.C.A. § 39- 'ST.C.A. § 39-13-107, amended eff. 
13-107; Planned Parenthood v. 7/1/11, no longer requires that the 
Sundquist, 38 S.W.3d 1, 17 (Tenn. fetus be viable to be considered a vic- 
2000). tim. 
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T.P.I1.—Crim. 6.04(a) Vehicular /assault] 
[homicide]: Supplemental 
instruction number one 


Members of the Jury, you have determined that the defendant 
is guilty of vehicular /assault] [homicide/ as charged in Count 
of the indictment. 


It will now be your coe to fe toate whether’ or not.the 
defendant. has previously been. convicted of [driving while under 
the influence] [vehicular assault] [vehicular homicide as a result 
of intoxication] [aggravated vehicular homicide]. 


Any record of prior conviction|[s] of the defendant is evidence 
which you may consider. A judgment of conviction of any person 
under the same name as that of the defendant may create an 
inference that the identity of such person is the same as the 
defendant. However, the jury is not required to make this 
inference. It is the exclusive province of the jury to determine 
whether the facts and circumstances shown by all the evidence in 
the case warrant the inference which the law permits the jury to 
draw.’ 


If you find beyond a reasonable doubt that the defendant has 
a prior conviction /or convictions], then your verdict will be: 


We, the jury, unanimously find the defendant has a prior 
conviction [or convictions] as follows; ___-_-_— FSS 


If, however, you find that the defendant does not have a prior 
conviction, or if you have a reasonable doubt thereof, then your 
verdict will be: 


“We, the jury, find the defendant not guilty of Count 


You will take with you the indictment and the Court’s previ- 
ous written instructions. You should follow such previous instruc- 
tions as to the law of consideration of evidence, deliberations, 
reasonable doubt, witnesses and any other relevant matters. 


6.04(a) 
'T. PI. — Crim. 42.19, Inferences. 
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You may now retire to consider your verdict. 
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T.P.1.—Crim. 6.05 Aggravated vehicular assault 


Members of the Jury, you have found the defendant guilty 
beyond reasonable doubt of vehicular assault as charged in Count 
___. of the indictment. 


It will now be your duty to determine whether the defendant 

is guilty of aggravated vehicular assault as charged in Count 

of the indictment. The law provides for increased 
punishment for aggravated vehicular assault.’ 


Any person who commits the offense of aggravated vehicular 
assault is guilty of a crime. 


For you to find the defendant guilty of aggravated vehicular 
assault, the state must have proven beyond a reasonable doubt 
the existence of the following essential elements:? 


[Part A: 


(1) that the defendant has two (2) or more prior convictions 
for driving under the influence of an intoxicant [Only 
for offenses committed prior to 7/1/19:, violation of 
the habitual motor vehicle offender law or any combina- 
tion of such offenses].| 


or 
[Part B: 


(1) that the defendant has one (1) or more prior convictions 
for the offense of [vehicular assault] [vehicular homicide 
by intoxication] [aggravated vehicular homicide/.] 


or 
[Part C: 


(1) that there was at the time of the offense an alcohol 
concentration in the defendant’s blood or breath of 
twenty-hundredths of one percent (.20%) or more; 


6.05 *T.C.A. § 39-13-115(b). 
INC.A. § 39-13-115(e). 
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and 


(2) that the defendant has one (1) prior conviction for /driv- 
ing under the influence of an intoxicant] [Only for of- 
fenses committed on or after 7/1/19: a violation of 
the habitual motor vehicle offender law].] 


Any record of prior conviction|s] of the defendant is evidence 
which you may consider. A judgment of conviction of any person 
under the same name as that of the defendant may create an 
inference that the identity of such person is the same as the 
defendant. However, the jury is not required to make this 
inference. It is the exclusive province of the jury to determine 
whether the facts and circumstances shown by all the evidence in 
the case warrant the inference which the law permits the jury to 
draw.° 


“Prior conviction” means an offense for which the defendant 
was convicted prior to the commission of the instant vehicular as- 
sault charge, and includes prior convictions from this state or 
any other state, district or territory of the United States within 
the last twenty (20) years.* | 


COMMENTS 


1. Aggravated vehicular assault is a Class C Felony, and there shall ad- 
ditionally be imposed a fine of not less than five thousand dollars ($5,000) nor 
more than fifteen thousand dollars ($15,000). T.C.A. § 39-13-115(e). 


2. The procedure for charging and trying these cases is specifically set out 
in T.C.A. § 39-18-115(c). 


37 PI, — Crim. 42.19, Inferences. - 4fGC.A. § 39-13-115(a). 
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T.P.I1.—Crim. 6.06 Criminal exposure to [HIV] 


[HBV] [HCV] 


Any person who commits the offense of erie Sa posiite to 
[HIV] [HBV] [HCV] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knew that /he/ [she/ was infected 
with /HIV/ [HBV] [HCV]; 


(2) (a) 


(b) 


(c) 


and 


that the defendant knowingly engaged i in intimate 
contact with another; 


or 


that the defendant knowingly transferred, donated, 
or provided the defendant’s own blood, tissue, se- 
men, organs, or other potentially infectious bodily 
fluids or parts for transfusion, transplantation, in- 
semination, or other administration to another in 
any manner that presents a significant risk of /HIV/ 
[HBV] [HCV] transmission;? 


Orbe 


that the defendant knowingly dispensed, delivered, 
exchanged, sold, or in any other way transferred to 
another any nonsterile intravenous or intramuscular 
drug paraphernalia. 


There is no requirement that the state prove the actual trans- 
mission of /HIV/ [HBV] [HCV] for you to find the defendant guilty 
of this offense.® 


[‘HBV” means the hepatitis B virus.]* 


6.06 57.C.A. § 89-13-109(d), 


'N.C.A. § 89-13-109(a). *T.C.A. § 39-13-109(a). 
*See Comment 5. 
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[‘HCV” means the hepatitis C virus.]° 


[“HIV” means the human immunodeficiency virus or any 
other identified causative agent of acquired immunodeficiency 
syndrome.]° , 


(“Intimate contact with another” means the exposure of the 
body of one (1) person to the bodily fluid of another person in any 
manner that presents a significant risk of /HIV/ [HBV] [HCV] 
transmission.]’ 


(“Intravenous or intramuscular drug paraphernalia” means 
any equipment, product, or material of any kind which is pecu- 
liar to and marketed for use in injecting a substance into the hu- 
man body.]® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® | 


; The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or rgsing to engage in 
“the conduct or cause the result." 


[only for Ofenees committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.'* For you to find the 
defendant guilty of this offense committed upon a fetus, the state 
must have proven. the viability of the fetus beyond a reasonable 


57.C.A. § 39-13-109(a). 101 .C.A. § 39-11-301(a)(2). 

6T.C.A. § 39-13-109(b)(1). LCA. § 39-11-106, 

Teri: 3 39-1 (bY2) 13-107; Planned Parenthood v. 
T.C.A. § 39-13-109(b)(3), Sundquist, 38 S.W.3d 1, 17 PO 
°TC.A. § 39-11-106. 2000). 
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doubt.] [only for offenses committed on or after 7/1/11 but 
prior to 7/1/12: Any alleged victim includes a fetus if at the time 
of the alleged criminal act a victim was pregnant.] [only for of- 
fenses committed on or after 7/1/12: Any alleged victim 
includes a human embryo or fetus at any stage of gestation in 
utero.]"° 


[Included in the defendant’s plea of not guilty is the | 
defendant’s plea that the alleged victim consented with knowl- 
edge to the /HIV/ [HBV] [HCV] exposure. 


It is a defense to prosecution for criminal exposure to /HIV/ 
[HBV] [HCV]:" 


(1) that the alleged victim knew that the defendant was 
infected with /HIV/] [HBV] [HCV]; 


and 


(2) that the alleged victim knew that the action of the 
defendant could result in infection with /HIV/ [HBV/ 
[HCV]; 


avail 


(3) that the alleged victim gave advance consent to the 
defendant’s action with said knowledge. 


The burden of proof on this issue is upon the defendant to 
prove the defense by a preponderance” of the evidence."* If you 
find that the defendant has proven the defense by a preponder- 
ance of the evidence, then you must find the defendant not guilty.] 


COMMENTS 


1. Criminal exposure to HIV is a Class C felony. T.C.A. § 39-13-109(e)(1). 
Criminal exposure to HBV or HCV is a Class A misdemeanor, punish- 
able by a fine of not more than one thousand dollars ($1,000), restitution 
to the victim or victims, or both a fine and restitution. In addition, a 
victim of criminal exposure to HBV or HCV may maintain an action for 
the expenses and the actual loss of service resulting from such exposure. 
T.C.A. § 39-13-109(e)(2). 


'8T.C.A. § 39-13-107, amended eff. The trial judge should instruct 
7/1/11, no longer requires that the the jury concerning “preponderance of 
fetus be viable to be considered a vic- the evidence.” T.PI. — Crim. 42.01, 
tim. Preponderance of evidence. 

“T.C.A. § 39-13-109(c). "6T.C.A. § 39-11-204. 
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. The state is not required to negate the existence of an affirmative defense 


in the charging instrument alleging commission of the offense. The issue 
of the existence of an affirmative defense may not be submitted to the 
jury unless it is fairly raised by the proof and notice has been provided 
according to T.C.A. § 39-11-204(c). If the issue of the existence of an af- 
firmative defense is submitted to the jury, the court shall instruct the 
jury that the affirmative defense must be established by a preponder- 
ance of the evidence. T.C.A. § 39-11-204. 


. An instruction as to “effective consent” as defined by T.C.A. § 39-11-106 


may be applicable. The trial judge may also wish to utilize T.P.I. — 
Crim. 40.17, Defense: Effective Consent. 


. Tenn, Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 


nal liability “any act or omission by a pregnant woman with respect to 
an embryo or fetus with which she is pregnant.” See T.C.A. § 39-13- 
107(c) and -214(c), These statutes explicitly prohibit a criminal action 
against a woman for narcotic drug use that results in her newborn’s 
drug addiction or birth defects. See Tenn. Att’y Gen. Op. 13-01 (Febru- 
ary 1, 2013), abrogating Tenn. Att’y Gen, Op. 08-114 (May 21, 2008). 


. Proof beyond a reasonable doubt that the transfer, donation or providing 


of blood, tissue, semen, organs or other bodily fluids or parts “presents a 
significant risk” of transmission may require expert testimony. See State 
v. Ronnie Ingram, W2011-02595-CCA-R3-CD, 2012 Tenn, Crim. App. 
LEXIS 887, 13-14 (Tenn. Crim. App. Oct. 31, 2012). 
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T.P.I1.—Crim. 6.07 [Reserved] 
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T.P.I1.—Crim. 6.08 Domestic assault (for offenses 
committed on or after 4/10/08)' 


Any person who commits a domestic assault upon another is 
guilty of a crime. 


_ For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 


[Part A: 


(1) that the defendant caused bodily injury to a domestic 
abuse victim; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.| 


or 
[Part B: 


(1) that the defendant caused a domestic abuse victim to be 
in reasonable fear of imminent bodily injury; 


and 


(2) that the defendant acted either intentionally or 
knowingly.| 


or 
[Part C: 


(1) that the defendant caused physical contact with a do- 
mestic abuse victim; 


6.08 4/10/08, see T.P.I. 6.08 (22nd ed. 2048), 


'To obtain the pattern instruc- ° 4” earlier edition. 
tion for this offense committed prior to 27. C.A. § 39-13-111(b). 
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(2) 
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and 


that a reasonable person would regard the contact as 
extremely offensive or provocative; 


and 


that the defendant acted intentionally or knowingly.] 


(“Bodily injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental 


faculty.]* 


“Domestic abuse victim” means any adult or minor who 


(1) 
(2) 
(3) 


(4) 
(5) 


(6) 


is a current or former spouse of the defendant; 
lives or has lived together with the defendant; 


is dating or has dated, or is having or has had a sexual 
relationship with the defendant, not including fraterni- 
zation between two (2) individuals in a business or social 
context; 


is related to the defendant by blood or adoption; 


is or was formerly related to the RY by marriage; 
or 


is the child of any relationship with the defendant 
described in (1) — (5).* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


3T.C.A. § 39-11-106. °T.C.A. § 39-11-106. 
47. C.A. § 39-18-111(a). 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


[“Recklessly” means that a person acts recklessly with re- 
spect to circumstances surrounding the conduct or the result of 
the conduct when the person is aware of, but consciously 
disregards, a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the accused person’s 
standpoint.]’ 


[only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.® For you to find the defendant 
guilty of this offense committed upon a fetus, the state must have 
proven the viability of the fetus beyond a reasonable doubt.] [only 
for offenses committed on or after 7/1/11 but prior to 7/1/ 
12: Any alleged victim includes a fetus if at the time of the al- 
leged criminal act a victim was pregnant.] [only for offenses 
committed on or after 7/1/12: Any alleged victim includes a 
human embryo or fetus at any stage of gestation in utero.]® 


Comments 


1. Domestic Assault is a Class A misdemeanor, unless the offense is com- 
mitted under Part C, in which event assault is a Class B misdemeanor. T.C.A. 
§ § 39-13-111(c)(1) and 39-13-101(b). A third offense bodily injury domestic as- 
sault is an E felony if the defendant had a certain relationship with the victim. 
T.C.A. § 39-13-111(c). The trial judge may also assess an additional fee of up to 
$200 to fund family violence shelters and shelter services, under certain 
circumstances. T.C.A. § 39-13-111(c)(5). For offenses committed on or after 7/1/ 
10, the fee increases to $225. 


As part of a defendant’s alternative sentencing for a violation of this sec- 
tion, the sentencing judge may direct the defendant to complete a drug or 
alcohol treatment program or available counseling programs that address 
violence and control issues including, but not limited to, a batterer’s interven- 
tion program that has been certified by the domestic violence state coordinating 


6TC.A. § 39-11-106. 2000). 


"T.C.A. § 39-11-106. °1.C.A. § 39-13-107, amended eff. 

®T'C.A. § 20-5-106(c); T.C.A. §39- 7/1/11, no longer requires that the 
13-107; Planned Parenthood v. fetus be viable to be considered a vic- 
Sundquist, 38 S.W.3d 1, 17 (Tenn. tim. 
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council. Completion of a non-certified batterer’s intervention program shall only 
be ordered if no certified program is available in the sentencing county. No bat- 
terer’s intervention program, certified or non-certified, shall be deemed complete 
until the full term of the program is complete, and a judge may not require a 
defendant to attend less than the full term of a program as part of a plea agree- 
ment or otherwise. The defendant’s knowing failure to complete such an 
intervention program shall be considered a violation of the defendant’s alterna- 
tive sentence program and the sentencing judge may revoke the defendant’s 
participation in such program and order execution of sentence. T.C.A. § 39-13- 
111(d). The defendant shall be required to terminate, upon conviction, posses- 
sion of all firearms that the defendant possesses as required by T.C.A. § 36+3- 
325. T.C.A. § 39-13-111(c)(6). 


For offenses committed on or after 7/1/12, a second conviction for budily 
injury domestic assault within 10 years is punishable by a fine of not less than 
$350 nor more than $3,500, and by confinement for not less than thirty (30) 
days. A third or subsequent conviction for bodily injury domestic assault within 
10 years is punishable by a fine of not less than $1,100 nor more than $5,000, 
and by confinement for not less than ninety (90) days. T,C.A. § 39-18-111(c). 


For second or subsequent offenses committed on or after 7/1/14, the of- 
fender shall be required to serve at least the minimum sentence day for day, 
and must be required to serve the difference between the time actually served 
and the maximum sentence on supervised probation. T.C.A. § 39-18-111(c) and 


(e).. 


2. Effective consent of the alleged victim may be asserted as a defense to 
domestic assault under T.C.A. § 39-13-104. If properly raised as a defense, the 
trial judge should utilize T. P. ih Crim. 40.17, which appears in the “Defenses” 
chapter. : 


3. Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-18-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn. Att’y Gen. Op. 13-01 (February 1, 2013), abrogating Tenn. Att’y Gen. 
Op. 08-114 (May 21, 2008). 
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T.P.I.—Crim. 6.08(a) Domestic assault (causing 
| bodily injury to the victim): 
Supplemental instruction 
number one 


Members of the Jury, you have determined that the defendant 
is guilty of domestic assault as charged in Count ________ of the 
indictment. | 


It will now be your duty to determine whether or not the 
defendant has previously been convicted of domestic assault in 
which the defendant caused bodily injury to the victim and, if 
you so find, to fix the amount of the fine. 


The statutory law of this state provides that when a person 
is convicted of a [second] [third or subsequent] offense of domestic 
assault causing bodily injury to the victim, then the punishment 
is enhanced or increased. 


For conviction on the second offense there shall be imposed a 
fine of not less than three hundred fifty dollars ($350) nor more 
than three thousand five hundred dollars ($3,500) [For a third or 
subsequent conviction there shall be imposed a fine of not less 
than one thousand one hundred dollars ($1,100) nor more than 
five thousand dollars ($5,000)] [Only for offenses committed 
on or after 1/1/17: For a third or subsequent conviction in which 
the victim /was a current or former spouse of] [was dating/ [had 
dated] [was having or had in the past a sexual relationship with] 
[was the minor child of] the defendant, there shall be imposed a 
fine not exceeding three thousand dollars ($3,000)].! You will first 
determine whether or not the defendant has been previously 
convicted of domestic assault causing bodily injury to the victim 
beyond a reasonable doubt. If you so find, then you will fix a fine 
within the instructed limits. Your verdict on each of these mat- 
ters must be unanimous; each juror must agree to any verdict. 


Any record of prior conviction|s] of the defendant is evidence 
which you may consider. A judgment of conviction of any person 
under the same name as that of the defendant may create an 
inference that the identity of such person is the same as the 
defendant. However, the jury is not required to make this 


6.08(a) 
IT.C.A, § 39-13-111(c). 
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inference. It is the exclusive province of the jury to determine 
whether the facts and circumstances shown by all the evidence in 
the case warrant the inference which the law permits the jury to 
draw.’ 


If you find beyond a reasonable doubt that the conviction as 
set: out in your previous verdict is a second conviction then your 
verdict will be: 


We, the jury, find the defendant, ____~_, guilty 
of a second offense of domestic assault: causing bodily injury to 
the victim.” You will then report the amount of the fine. 


[If you find beyond a reasonable doubt that the conviction as 
set out in your previous verdict is a third or subsequent convic- 
tion then your verdict will be: 


“We, the jury, find the defendant, ______, guilty of a third 
or subsequent offense of domestic assault causing bodily injury to 
the victim.” You will then report the amount of the fine.] 


[Only for offenses committed on or after 1/1/17: If you 
find beyond a reasonable doubt that the defendant is a third or 
subsequent offender, then you must go further and decide 
whether or not at the time of the offense the victim /was a cur- 
rent or former spouse of] [was dating] [had dated/ [was having or 
had in the past a sexual relationship with] [was the minor child 
of/ the defendant. If you so find, then your verdict will be 


“We, the jury, find the defendant, __-__-__., guilty of a third 
or subsequent offense of domestic assault causing bodily injury to 
the victim, and find the defendant’s relationship with the victim 
to be as follows: _—_-__-______.” You will then report the 
amount of the fine.] 


If, however, you find that the defendant has not been previ- 
ously convicted of domestic assault causing bodily injury to the 
victim as charged in Count _______ of the indictment, or if you 
have a reasonable doubt thereof, then your verdict will be: 


“We, the jury, find the defendant, _____., not guilty of 
Count A 


*7 PI.- Crim. 42.19, Inferences. 
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In the event your verdict is that the defendant has commit- 
ted a [second/ [third or subsequent] offense, then the fine you fix 
would replace the fine you reported to the Court by your verdict 


for Count ___. On the other hand, if you find that the defendant 
is not guilty of Count _______, then the fine which you set in the 
trial on Count ________ would be the fine for the case. As previ- 


ously stated, the Court would fix other punishment. 


You will take with you the indictment and the Court’s previ- 
ous written instructions. You should follow such previous instruc- 
tions as to the law of consideration of evidence, deliberations, 
reasonable doubt, witnesses and any other relevant matters. 


You may now retire to consider your verdict. 
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T.P.I.—Crim. 6.09 Violation of a protective order 


Any person who bonitriits the offense of violation of a protec: 
tive order is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) 


(2) 


(3) 


(4) 


(5) 


that the defendant received notice of the request for /an 
order of protection] [a restraining order]; 


and 


that the defendant had an opportunity to appear and be 
heard in connection with the /order of protection/ [re- 
straining order]; 


and 


that the court made specific findings of fact in the /order 
of protection] [restraining order/ that the defendant had 
committed [domestic abuse/ [_______] [thee trial judge 
may list in the blank one of the offenses mentioned 
in the definitions of “stalking victim” and “sexual 
assault victim” contained in T.C.A. § 36-3-601, if 
applicable, and if the violation of the order of 
protection is alleged to have occurred on or after 
5/12/08]; 


and 
(a) that the order of protection was issued pursuant to 
Title 36, Chapter 3, Part 6 of the Tennessee Code 
Annotated; 
or 
(b) that the restraining order was issued to a victim; 


and 


that the defendant knowingly violated the order. 


6.09 1, 2005. 


'T.C.A. § 36-3-612, effective July 
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“Adult” means any person eighteen (18) "gai of aEG or older, 
or who is otherwise emancipated.? 


“Court” means [the trial judge must consult T.C.A. § 36-3- 
601(3)(A-F) to determine the proper definition, depending on the 
population of the county from which the order was issued]. 


(“Domestic abuse” means inflicting, or attempting to inflict, 
physical injury on an adult or minor by other than accidental 
means,° placing an adult or minor in fear of physical harm, phys- 
ical restraint, malicious damage to the personal property of the 
abused party [only for offenses committed on or after 6/5/ 
07:, including inflicting, or attempting to inflict, physical injury 
on any animal owned, possessed, leased, kept, or held by an adult 
or minor, or placing an adult or minor in fear of physical harm to 
any animal owned, possessed, leased, kept, or held by such adult 
or minor].]‘ 


“Victim” means any adult or minor who 
(1) is a current or former spouse of the defendant; 
(2) lives or has lived together with the defendant; 


(8) is dating or has dated, or is having or has had a sexual 
relationship with the defendant, not including fraterni- 
zation between two (2) individuals in a business or social 
context; 


(4) is related to the defendant by blood or adoption; 


(5) is or was formerly related to the defendant by marriage; 
or 


(6) is the child of any relationship with the defendant 
described in (1) — (5).° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 


27.C.A. § 36-3-601(2). court to define or explain it further. 
3\2 the term “accidental means” State v. Hanson, 279 8S.W.3d 265, 282 


is in common use and can be under- ast 2009). 
stood by persons of ordinary intel- T.C.A. § 36-3-601(4). 
ligence, it is not necessary for the °T.C.A. § 36-3-601(11). 
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circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


Comments 


1. Violation of a protective order is a Class A misdemeanor. T.C.A. § 36-3- 
612(g). 


®7C.A. § 39-11-106. ®1.C.A. § 39-11-106. 
'T.C.A. § 39-11-301(a)(2). 
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T.P.I1.—Crim. 6.10 [Influencing] [Attempting to 
Influence] a Domestic assault 
witness 


Any person who [influences] [attempts to influence/ a [pro- 
spective] domestic assault witness is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant was /a defendant] [a person acting at 
the direction of the defendant/ in a criminal case involv- 
ing domestic assault pursuant to Tenn. Code Ann. § 39- 
13-111; 


and 


(2) that [he/ [she/ intentionally /influenced] [attempted to 
influence/ —.._. 2 et Je | jawitness in an official 
proceeding by means of persuasion to 


(a) testify falsely 


(b) withhold any /truthful testimony] [information] [doc- 
ument] [evidence] 


(c) elude legal process summoning the witness to /tes- 
tify] [supply evidence] or 


(d) be absent from an official proceeding to which 
had been legally summoned; 


and 
(3) that the means of persuasion was not coercion. 


“Coercion” means a threat, however communicated, to com- 
mit any offense, wrongfully accuse any person of any offense, ex- 
pose any person to hatred, contempt or ridicule, harm the credit 
or business repute of any person, take or withhold action as a 


6.10 
'T.C.A. § 39-16-507. 
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public servant or cause a public servant to take or.withhold 
action.’ 7 


“Official proceeding” means any type of administrative, exec- 
utive, legislative or judicial proceeding that may be conducted 
before a public servant authorized by law to take statements 
under oath.® | | 


“Intentional” means that a person acts intentionally with re- 
spect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


~ COMMENTS 


1. Influencing or attempting to influence a domestic assault witness “is a 
Class A misdemeanor and, upon conviction, the sentence runs consecu- 
tively to the sentence for any other offense that is based in whole or in 
part on the factual allegations about which the person was seeking to 
influence a witness,” 


21T.C.A. § 39-11-106. 47.C.A. § 39-11-106. 
3T.C.A, § 39-11-106. 
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CHAPTER 7 
CRIMINAL HOMICIDE 


T.P.1I.—Crim. 7.01 First degree murder (premeditated 
killing) (for offenses committed on or 
after July 1, 1995) 

T.P.I.—Crim. 7.02 First degree murder (destructive device 

\ or bomb) (for offenses committed on or 
: after July 1, 1995) | 

T.P.I.—Crim. 7.03 First degree murder (killing in 
perpetration of other crimes) (for 
offenses committed on or after July 1, 
1995) i? 

T.P.I.—Crim. 7.04(a) First degree murder (fixing punishment 
of death or life imprisonment or life 
imprisonment without possibility of 
parole) (for offenses committed on or 

_ after July 1, 1995) 


T.P.J.—Crim. 7.04(b) First degree murder (fixing punishment 
of life imprisonment or life 
imprisonment without possibility of 
parole) (for offenses committed on or 
after July 1, 1995) 

T.P.I.—Crim. 7.04(c) First degree murder (supplemental 
instruction when it has been 
determined the jury is divided on the 
sentence of death, only for offenses 
committed on or after July 1, 1993) 


T.P.I.—Crim. 7.04(d) Evidence of other [crimes] [bad acts] 
T.P.I.—Crim. 7.05(a) Second degree murder (knowing killing of 
another) 
T.P.I.—Crim. 7.05(b) Second degree murder (drugs as 
aes proximate cause) 
T.P.I.—Crim. 7.06 Voluntary manslaughter 
T.P.I.—Crim. 7.07 Criminally negligent homicide 
T.P.I.—Crim. 7.08(a) Vehicular homicide (reckless conduct) 
T.P.I.—Crim. 7.08(b) Vehicular homicide (intoxication) 
T.P.I.—Crim. 7.08(c) Vehicular homicide (.08% alcohol 
concentration) 
T.P.I.—Crim. 7.08(d) Vehicular Homicide (Drag Racing) 
T.P.I.—Crim. 7.08(e) Vehicular Homicide (Construction Zone) 
T.P.I.—Crim. 7.09 Reckless homicide 
T.PI.—Crim. 7.10 Assisted suicide 
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T.P.I.—Crim. 7.11 Ageravated vehicular homicide 


T.P.1.—Crim. 7.01 First degree murder 
(premeditated killing) (for 
offenses committed on or after 
July 1, 1995)' 


Any person who commits the offense of first degree murder is 


guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 


following essential elements:? 


(1) that the defendant unlawfully killed the alleged victim; 


and 


(2) that the defendant acted intentionally. A person acts 
intentionally when it is the person’s conscious objective 
or desire to cause the death of the alleged victim;’ [A 
defendant’s conscious objective need not be to kill a 
specific victim. If you find beyond a reasonable doubt 
that the defendant intended to cause the result, the 
death of a person, and that /he/ [she/ did so with pre- 
meditation, then the killing of another, even if not the 
intended victim, would be first degree murder;]* 


and 


(3) that the killing was premeditated. 


A premeditated act is one done after the exercise of reflection 
and judgment. Premeditation means that the intent to kill must 
have been formed prior to the act itself. It is not necessary that 
the purpose to kill preexist in the mind of the accused for any 


7.01 


'This pattern instruction for- 
merly contained the jury charge for 
First Degree Murder (premeditated 
killing) (for offenses committed prior 
to July 1, 1995). To obtain that pat- 
tern instruction, see T.P.I. 7.01(a) (9th 
Ed. 2005), or an earlier edition. 


°T.C.A. § 39-13-202(a)(1). 


*State v. Page, 81 S.W.3d 781, 
790-93 (Tenn. Crim. App. 2002) (Ap- 
pendix). 


*State v. Millen, 988 S.W.2d 164, 
168 (Tenn. 1999), abolishing the doc- 
trine of “transferred intent.” 
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definite period of time. The mental state of the accused at the 
time /he/ [she] allegedly decided to kill must be carefully 
considered in order to determine whether the accused was suf- 
ficiently free from excitement and passion as to be capable of 
premeditation.’ If the design to kill was formed with premedita- 
tion, it is immaterial that the accused may have been in a state 
of passion or excitement when the design was carried into effect. 
Furthermore, premeditation can be found if the decision to kill is 
first formed during the heat of passion, but the accused commits 
the act after the passion has subsided.® [See Comment 3] 


[only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.’ For you to find the defendant 
guilty of this offense committed upon a fetus, the state must have 
proven the viability of the fetus beyond a reasonable doubt.] [only 
for offenses committed on or after 7/1/11 but prior to 7/1/ 
12: Any alleged victim includes a fetus if at the time of the al- 
leged criminal act a victim was pregnant.| [only for offenses 
committed on or after 7/1/12: Any alleged victim includes a 
human embryo or fetus at any stage of gestation in utero.]® 


[If you find from the proof beyond a reasonable doubt that 
the defendant is guilty of murder in the first degree, then it shall 
be your duty after a separate sentencing hearing to determine 
whether the defendant will be sentenced to [death,] life imprison- 
ment without the possibility of parole or life in prison, but you 
will not consider punishment for this offense at this time.| 


Comments 


1. A person convicted of murder in the first degree shall be punished by 
death, by life without the possibility of parole or by imprisonment for life. 
T.C.A. § 39-13-202(c). For the instruction concerning sentencing for this offense, 
see T.P.I.—Crim. 7.04(a), First degree murder (fixing punishment of death or 
life imprisonment or life imprisonment without possibility of parole), or T.P.I.— 
Crim. 7.04(b), First degree murder (fixing punishment of life imprisonment or 
life imprisonment without possibility of parole). 


°T.C.A. § 39-13-202(d). 2000). 
®State v. Bullington, 532 S.W.2d ®1.C.A. § 39-13-214, amended eff. 


556, 559-60 (Tenn. 1976). 7/1/11, no longer requires that the 


7 
T.C.A. § 20-5-106(c), T.C.A. § 39- ' ; a 
13-214: Planned Parenthood v. ley be viable to be considered a vic 


Sundquist, 38 S.W.3d 1, 17 (Tenn. 
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2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may bea 
lesser included offense of first degree murder. T.C.A. § 39-15-401(f). 


3. The trial judge should not add to the definition of premeditation in this 
instruction such language as “there are several factors which tend to support 
the existence of these elements which include: the use of a deadly weapon upon 
an unarmed victim; the particular cruelty of the killing; declarations by the 
defendant of an intent to kill; evidence of procurement of a weapon; prepara- 
tions before the killing for concealment of the crime, and calmness immediately 
after the killing.” This language, taken from State v. Bland, 958 S.W.2d 651, 
660 (Tenn. 1997), has been held to be reversible error .as a comment on the 
evidence. See State v. Hollis, 342 S.W.3d 48 (Tenn. Crim. App. 2011). 


4, Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant,” See T.C.A. § 39-18-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn. Att’y Gen. Op. 13-01 (February 1, 20138), So Eet ee Tenn, Att’y Gen. 
Op. 08-114 (May 21, 2008). 
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T.P.I1.—Crim. 7.02 


7.02 


First degree murder 
(destructive device or bomb) 
(for offenses committed on or 
after July 1, 1995)' | 


Any person who commits first degree murder is guilty of a 
crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 


(1) that the defendant [, or one for whom the defendant is 
criminally responsible,]* unlawfully. killed the alleged 
victim; 


and 


(2) that the killing was committed as the result of an unlaw- 
ful [throwing] [placing] [discharging] of a destructive 
device or bomb: [For offenses committed on or after 
May 2, 2019, see T.C.A. § 39-11-106 for an appropri- 


ate definition of “destructive device.” ] 
and 


that the defendant intended to commit the alleged 
unlawful [throwing] [placing] [discharging] of a destruc- 
tive device or bomb.* 


(3) 


“Destructive device” means a mechanism, piece of equip- 
ment, or something formulated by design which could be used as 
an explosive, incendiary or chemical weapon.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


20 CA. § 39-13-202(a\(3). 
8State v. Hinton, 42 S.W.3d 113, 


7.02 


"This pattern instruction for- 


merly contained the jury charge for 
first degree murder (killing of child 
less than sixteen (16) years of age), 
which offense was repealed July 1, 
1995. To obtain that pattern instruc- 
tion, see T.P.I. Crim. 7.02 (9th Ed. 
2005), or an earlier edition. 


119 (Tenn. Crim. App. 2000). 

4No culpable mental state is re- 
quired for a conviction for this offense 
except the intent to commit the act. 
T.C.A. § 39-18-202(b). 

State v. Morgan, 271 S.W.3d 
217, 225 (Tenn. Crim. App. 2008). 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


[only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.’ For you to find the defendant 
guilty of this offense committed upon a fetus, the state must have 
proven the viability of the fetus beyond a reasonable doubt.] [only 
for offenses committed on or after 7/1/11 but prior to 7/1/ 
12; Any alleged victim includes a fetus if at the time of the al- 
leged criminal act a victim was pregnant.] [only for offenses 
committed on or after 7/1/12: Any alleged victim includes a 
human embryo or fetus at any stage of gestation in utero.]° 


(If you find from the proof beyond a reasonable doubt that 
the defendant is guilty of murder in the first degree, then it shall 
be your duty after a separate sentencing hearing to determine 
whether the defendant will be sentenced to [death,] life imprison- 
ment without the possibility of parole or life in prison, but you 
will not consider punishment for this offense at this time.] 


Comments 


1. A person convicted of murder in the first degree shall be punished by 
death, by life without the possibility of parole or by imprisonment for life. 
T.C.A. § 39-13-202(c). For the instruction concerning sentencing for this offense, 
see T.P.].—Crim. 7.04(a) (Fixing punishment of death or life imprisonment or 
life imprisonment without possibility of parole) or T.P.I.—Crim. 7.04(b) (Fixing 
punishment of life imprisonment or life imprisonment without possibility of 
parole). 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of first degree murder. T.C.A. § 39-15-401(f). 


3. Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-13-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn. Att’y Gen. Op. 13-01 (February 1, 2013), abrogating Tenn. Att’y Gen. 
Op. 08-114 (May 21, 2008). 


67. C.A. § 39-11-106. ®1.C.A. § 39-13-214, amended eff. 


"T.C.A. §§ 20-5-106(c), 39-138-214; 7/1/11, no longer requires that the 
Planned Parenthood v. Sundquist, 38 fetus be viable to be considered a vic- 
S.W.3d 1, 17 (Tenn. 2000). tim. 


128 


Ch. 7 


CRIMINAL HOMICIDE 


7.03 


T.P.L.—Crim. 7.03 First degree murder (killing in 
perpetration of other crimes) 
(for offenses committed on or 
after July 1, 1995)' 


Any person who commits first degree murder is guilty of a 


crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 


following essential elements:? 


(1) that the defendant [, or one for whom the defendant is 
criminally responsible,]* unlawfully killed the alleged 


victim; 


and 


(2) 


that the killing was committed in the perpetration of or 


the attempt’ to perpetrate the alleged /(name crime)/; 
that is, that the killing was closely connected to the al- 
leged /(name crime)/ and was not a separate, distinct 


and independent event; 


and’ 


(3) that the defendant intended to commit the alleged 


[(name crime)].° 


[Include here the elements of the alleged crime(s).]° 


The intent to commit the underlying felony must exist prior 


7.03 


‘This pattern instruction for- 
merly contained the jury charge for 
First Degree Murder (killing in perpe- 
tration of other crimes) (for offenses 
committed prior to July 1, 1995). To 
obtain that pattern instruction, see 
T.PI. 7.03(a) (9th Ed. 2005), or an 
earlier edition. 

°T.C.A. § 39-13-202(a)(2) and 
T.C.A. § 39-13-202(a)(3). 

3State v. Hinton, 42 S.W.3d 113, 
119 (Tenn. Crim. App. 2000). 


4The trial judge may wish to 
charge criminal attempt in appropri- 
ate fact situations. See T.P.I. Crim. 
4.01, Criminal attempt. 

°No culpable mental state is re- 
quired for a conviction for this offense 
except the intent to commit the enu- 
merated offenses or acts. T.C.A. § 39- 
13-202(b). 

*The trial judge should use the 
appropriate jury instruction for the of- 
fense alleged. There is no statutory 
provision for aircraft piracy or the 
unlawful throwing, placing or dis- 
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7.03 


to or concurrent with the commission of the act causing the death 
of the victim. Proof that such intent to commit the underlying 
felony existed before, or concurrent with, the act of killing is a 
question of fact to be decided by the jury after consideration of all 
the facts and circumstances. [Consideration of such factors as 
time, place and causation is helpful in determining whether a 
killing was committed in the perpetration of the alleged /(name 
crime)]. The killing may precede, coincide with, or follow the 
[(name crime)] and still be considered as occurring in the perpe- 
tration of the /(name crime)/, so long as there is a connection in 
time, place and continuity of action.]’ 





[When one enters into a scheme with another to commit a 

, and death ensues, /both//all/ defendants are responsible 

for the death regardless of who actually committed the killing 

and whether the killing was specifically contemplated by the 
other.]® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


[only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 


charging of a disruptive device or 
bomb. For aircraft piracy, the trial 
judge should consult the appropriate 
federal statute: 
“[Alireraft piracy” means seizing 
or exercising control of an air- 
craft in the special aircraft juris- 
diction of the United States by 
force, violence, threat of force or 
violence, or any form of intimida- 
tion, and with wrongful intent. 
49 U.S.C.A. § 46502(a)(1)(A). See also 
49 U.S.C.A. § 46502(b), defining air- 
craft piracy outside the special aircraft 
jurisdiction of the United States. 


Though there is not a statutory. 


definition of unlawful throwing, plac- 
ing or discharging a destructive device 


or bomb, the trial judge may want to 
refer to the offense of reckless endan- 
germent, which is defined as the crim- 
inal offense committed by any person 
who recklessly engages in conduct 
which places or may place another 
person in imminent danger of death or 
serious bodily injury. T.C.A. § 39-13- 
103(a). 

State v. Pierce, 23 S.W.3d 289, 


295 (Tenn, 2000); State v. Buggs, 995 
S.W.2d 102, 106-08 (Tenn. 1999). 


"State v. Hinton, 42 S,W.3d. 113, 
119 (Tenn, Crim. App. 2000), perm. 
app. denied (Tenn. 2001). 


°TC.A. § 39-11-106. 
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capable of living outside the uterus.'® For you to find the 
defendant guilty of this offense committed upon a fetus, the state 
must have proven the viability of the fetus beyond a reasonable 
doubt.] [only for offenses committed on or after 7/1/11 but 
prior to 7/1/12: Any alleged victim includes a fetus if at the time 
of the alleged criminal act a victim was pregnant.] [only for of- 
fenses committed on or after 7/1/12: Any alleged victim 
includes a human embryo or fetus at any stage of gestation in 
utero.]" : 


[If you find from the proof beyond a reasonable doubt that 
the defendant is guilty of murder in the first degree, then it shall 
be your duty after a separate sentencing hearing to determine 
whether the defendant will be sentenced to [death,] life imprison- 
ment without the possibility of parole or life in prison, but you 
will not consider punishment for this offense at this time.] 


Comments 


1. A person convicted of murder in the first degree shall be punished by 
death, by life without the possibility of parole or by imprisonment for life. 
T.C.A. § 39-138-202(c). For the instruction concerning sentencing for this offense; 
see T.P.1.—Crim, 7.04(a), First degree murder (fixing punishment of death or 
life imprisonment or life imprisonment without possibility of parole), or T.P.I.— 
Crim. 7.04(b), First degree murder (fixing punishment of life imprisonment or 
life imprisonment without possibility of parole). 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of first degree murder. T.C.A. § 39-15-401(f). 


3. Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 89-13-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn. Att’y Gen. Op. 13-01 (February 1, 2013), abrogating Tenn. Att’y Gen, 
Op. 08-114 (May 21, 2008). 


O7T.C.A. § 20-5-106(c); T.C.A. § 39- "T.C.A. § 39-13-214, amended eff. 
13-214; Planned Parenthood vy. 7/1/11, no longer requires that the 
Sundquist, 38 S.W.3d 1, 17 (Tenn. fetus be viable to be considered a vic- 
2000). tim. 
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First degree murder (fixing 
punishment of death or life 
imprisonment or life 
imprisonment without 
possibility of parole) (for 
offenses committed on or 
after July 1, 1995)' 


Members of the Jury, you have now found the defendant 
guilty beyond a reasonable doubt of murder in the first degree as 


charged in the /—______/ count of indictment number /—______/. 


It is now your duty to determine, within the limits prescribed 
by law, the penalty which shall be imposed as punishment for 
this offense. Tennessee law provides that a person convicted of 
murder in the first degree shall be punished by death, by 
imprisonment for life without possibility of parole, or by imprison- 
ment for life. A defendant who receives a sentence of imprison- 
ment for life shall not be eligible for release until the defendant 
has served at least fifty-one (51) full calendar years of such 
sentence.’ A defendant who receives a sentence of imprisonment 


for life without parole shall never be eligible for release. 


In arriving at this determination, you are authorized to weigh 


7.04(a) 


"This pattern instruction for- 
merly contained the jury charge for 
First Degree Murder (fixing punish- 
ment of death or life imprisonment or 
life imprisonment without possibility 
of parole) (for offenses committed on 
or after November 1, 1989, but prior 
to July 1, 1995). To obtain that pat- 
tern instruction, see T.PI. 7.04(a) (9th 
ed. 2005), or an earlier edition. 


*Although .C.A.. § 39-13- 
204(e)(2) requires that “the jury. shall 
be instructed that a defendant who 
receives a sentence of imprisonment 
for life shall not be eligible for parole 
consideration until the defendant has 
served at least twenty-five (25) full 
calendar years of such sentence,” the 
Committee feels that this charge 
should not be given, as it is no longer 
a correct statement of the law. T.C.A. 
§ 40-35-501(i1) was enacted effective 


July 1, 1995, which set release eligibil- 
ity for Murder in the First Degree at 
100%, but allowed up to 15% sentence 
credits earned and retained. T.C.A. 
§ 40-35-501(h) had previously set re- 
lease eligibility for a life sentence at 
60% of 60 years, less sentence credits 
earned and retained. Since these two 
sections of § 40-35-501 are in direct 
conflict, it is the opinion of the At- 
torney General that that portion of 
section (h) in conflict with the new 
legislation has been repealed by impli- 
cation, See Attorney General Opinion 
97-098. The earliest possible release 
date for life imprisonment would 
therefore be 51 years (60 years at 
100% less 15% sentence reduction 
credits earned and retained). Charg- 
ing the higher release eligibility of 51 
years for a life sentence would also 
tend to benefit the defendant, and 
would be less likely to be held revers- 
ible error than the figure of 25 years. 
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and consider any of the statutory aggravating circumstances 
proved beyond a reasonable doubt, and any mitigating circum- 
stances which may have been raised by the evidence throughout 
the entire course of this trial, including the guilt-finding phase or 
sentencing phase or both. The jury is the sole judge of the facts, 
and of the law as it applies to the facts in the case. In arriving at 
your verdict, you are to consider the law in connection with the 
facts; but the Court is the proper source from which you are to 
get the law. In other words, you are the judges of the law as well 
as the facts under the direction of the Court. 


The burden of proof is upon the state to prove any statutory 
aggravating circumstance or circumstances beyond a reasonable 
doubt. | 


Reasonable doubt is that doubt created by an investigation of 
all the proof in the case and an inability, after such investigation, 
to let the mind rest easily as to the certainty of your verdict. 
Absolute certainty is not demanded by the law, but moral 
certainty is required, and this certainty is required as to every el- 
ement of proof necessary to constitute the verdict.® 


The law makes you, the jury, the sole and exclusive judges of 
the credibility of the witnesses and the weight to be given to the 
evidence. 


[The prosecution has introduced what is known as victim 
impact evidence. This evidence has been introduced to show the 
financial, emotional, psychological, or physical effects of the 
victim’s death on the members of the victim’s immediate family. 
You may consider this evidence in determining an appropriate 
punishment. However, your consideration must be limited to a 
rational inquiry into the culpability of the defendant, not an emo- 
tional response to the evidence. 


Victim impact evidence is not the same as an aggravating 
circumstance. Proof of an adverse impact on the victim’s family is 
not proof of an aggravating circumstance. Introduction of this 
victim impact evidence in no way relieves the State of its burden 
to prove beyond a reasonable doubt at least one aggravating 
circumstance which has been alleged. [You may consider this 


3State v. Hall, 976 S.W.2d 121, (1999), as modified by State v. Rimmer, 
170-171 (1998), cert denied, 526 U.S. 250 S.W.8d 12 (Tenn. 2008). 
1089, 119 S.Ct. 1501, 143 L.Ed.2d 654 
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victim impact evidence in determining the appropriateness of the 
death penalty only if you first find that the existence of one or 
more aggravating circumstances has been proven beyond a rea- 
sonable doubt by evidence independent from the victim impact 
evidence, and find that the aggravating circumstance(s) found 
outweigh the finding of one or more mitigating circumstances be- 
yond a reasonable doubt.]*]® 


STATUTORY AGGRAVATING CIRCUMSTANCES 


Tennessee law provides that no sentence of death or sentence 
of imprisonment for life without possibility of parole shall be 
imposed by a jury but upon a unanimous finding that the state 
has proven beyond a reasonable doubt the existence of one (1) or 
more of the statutory aggravating cinclis tances, which shall be 


limited to the following: 


[(1) The murder was committed against a person less than 
twelve (12) years of age and the defendant was eigh- 
teen (18) years of age or older.]. | 


‘[(2) 


The defendant was previously convicted of one (1) or 


more felonies, other than the present charge, the statu- 
tory elements of which involve the use of violence to the 


person. . 


[The state is relying upon the crime(s) of 


[________], the statutory elements of which involve the 
use of violence to the person.]]° 


“The trial judge may wish to 
remove this language, as it is the 
opinion of the Committee that “a con- 
tradiction exists because the statute 
provides that the jury shall return a 
verdict of death upon finding the exis- 
tence of an aggravating circumstance 
beyond a reasonable doubt, while the 
Nesbit instruction allows the jury to 
consider victim impact evidence only 
after it has found that at least one ag- 
gravating circumstance exists, and 
that the aggravating circumstance 
outweighs the mitigating: circum- 
stances beyond a reasonable doubt.” 
State v. Reid, 91 S.W.8d 247, 283 
(Tenn, 2002), 


“The Tennessee Supreme Court 
held that this “instruction should be 


used in substance in all future capital 
murder trials where impact evidence 
has been introduced” in State v. Nesbit, 
978 S.W.2d 872 (Tenn. 1998), cert 
denied 978 U.S. 872, 119 S.Ct. 1359, 
143 L.Ed.2d 520 (1999), which sets out 
guidelines for the use of such evidence. 
See also T.C.A. §:39-18-204(c) (Supp. 
1998) for statutory authority allowing 
victim impact evidence, effective July 
1, 1998. 


"Tf the felony is one which can be 
committed with differing statutory ele- 
ments, some involving violence and 
some not (such as robbery or aggra- 
vated assault), the trial judge may 
have to have a hearing pre-trial to 
determine whether this language or 
felony can be included. “In determin- 
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The defendant knowingly created a great risk of death 
to two (2) or more persons, other than the victim 
murdered, during the act of murder.] 


The defendant committed the murder for remuneration 
or the promise of remuneration, or employed another to 


- commit the murder for remuneration or the promise of 


remuneration. | 


The murder was especially heinous, atrocious, or cruel 
in that it involved torture or serious physical abuse be- 
yond that necessary to produce death. | 


The murder was committed for the purpose of avoiding, 
interfering with, or preventing a lawful arrest or prose- 
cution of the defendant or another. | 


The murder was knowingly committed, solicited, 
directed, or aided by the defendant, while the defendant 
had a substantial role in committing or attempting to 
commit, or was fleeing after having a substantial role 
in committing or attempting to commit, any first degree 
murder, arson, rape, robbery, burglary, theft, kidnap- 
ping, [only for offenses committed on or after 8/15/ 
09: aggravated child abuse, aggravated child neglect, 
rape of a child, aggravated rape of a child,] aircraft 
piracy, or unlawful throwing, placing or discharging of 
a destructive device or bomb.’ “Knowingly” means that 
a person acts knowingly with respect to the conduct or 


ing whether the statutory elements of 
a prior felony conviction involve the 
use of violence against the person: for 
purposes of § 39-13-204(1)(2), we hold 
that the trial judge must necessarily 
examine the facts underlying the prior 
felony if the statutory elements of that 
felony may be satisfied either with or 
without proof of violence.” State v. 
Sims, 45 S8.W.3d 1, 11-12 (Tenn. 2001), 
cited with a constitutional analysis of 
this instruction in relation to Ap- 
prendi, Ring and Blakely in State v. 
Cole, 155 S.W.8d 885, 899-905 (Tenn. 
2005). In Shepard v. United States, 
125°S.Ct. 1254 (2005), the United 
States Supreme Court limited the 
scope of the judge’s inquiry in a Sims 


type hearing to “reliable judicial re- 
cords” regarding the prior conviction 
and precluded the judge from re- 
examining the facts underlying the 
conviction. The Tennessee Supreme 
Court discussed this in State v. Rice, 
184 S.W.3d 646, 667-69 (Tenn. 2006). 
It is suggested that prior to the Sims 
hearing the trial judge read this dis- 
cussion in. Rice to determine which 
“reliable judicial records” the judge 
may permissibly consider in order to 
avoid any violation of the defendant’s 
right to a trial by jury on this issue. 


"See T.C.A. § 39-11-106 for an ap- 
propriate definition of “destructive de- 
vice.” 
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to circumstances surrounding the conduct when the 
person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with re- 
spect to a result of the person’s conduct when the person 
is aware that the conduct is reasonably certain to cause 
the result.* The requirement of “knowingly” is also 
established if it is shown that the defendant acted 
intentionally.® “Intentionally” means that a person acts 
intentionally with respect to the nature of the conduct 
or to a result of the conduct when it is the person’s con- 
scious objective or desire to engage in the conduct or 
cause the result."] 


The murder was committed by the defendant while /he/ 
[she] was in lawful custody or in a place of lawful 
confinement or during the defendant’s escape from law- 
ful custody or from a place of lawful confinement. | 


The murder was committed against any law enforce- 
ment officer, corrections official, corrections employee, 
probation and parole officer, emergency medical or 
rescue worker, emergency medical technician, para- 
medic or firefighter, who was engaged in performance 
of official duties, and the defendant knew or reasonably 
should have known that such victim was a law enforce- 
ment officer, corrections official, corrections employee, 
probation and parole officer, emergency medical or 
rescue worker, emergency medical technician, para- 
medic or firefighter, engaged in the performance of of- 
ficial duties.] [The words “emergency medical or 
rescue worker, emergency medical technician, 
paramedic” only apply to offenses committed on 
or after 7/1/96]"' [The words “probation and pa- 
role officer” only apply to offenses committed on 
or after 7/1/08] 


The murder was committed against any present or 
former judge, district attorney general or state at- 
torney general, assistant district attorney general, or 


8T.C.A. § 39-11-106. § 3, effective July 1, 1996. 
°T.C.A. § 39-11-301(a)(2). "Tenn. Pub. Acts, ch. 829, effec- 
OT C.A. § 39-11-106. tive July 1, 2008. 


"Tenn. Pub. Acts 1996, ch. 830, 


136 


Ch. 


7 


(11) 


[(12) 


CRIMINAL HOMICIDE 7.04(a) 


assistant state attorney general due to or because of 
the exercise of the victim’s official duty or status and 
the defendant knew that the victim occupied said 
office. | 


The murder was committed against a national, state, 
or local popularly elected official, due to or because of 
the official’s lawful duties or status, and the defendant 
knew that the victim was such. an official.] 


The defendant committed “mass murder” which is 
defined as the murder of three (3) or more persons 
within the State of Tennessee within a period of forty- 
eight (48) months, and perpetrated in a similar fashion 
in a common scheme or plan.] [Only for offenses 
committed prior to May 30, 1997.] 


or 


The defendant committed “mass murder” which is 
defined as the murder of three (3) or more persons 
whether committed during a single criminal episode or 


at 


different times within a forty-eight (48) month period.] 


[Only for offenses committed on or after May 30, 
1997.]"° 


[(13) . 


[(14) 


The defendant knowingly mutilated the body of the 
victim after death.] 


The victim of the murder was particularly vulnerable 
due to a significant handicap or significant disability, 
whether mental or physical, and at the time of the 
murder the defendant knew or reasonably should have 
known of such handicap or disability.] [Only for of- 
fenses committed on or after July 1, 1997, but 
prior to July 1, 1998.]" 


or 


[The victim of the murder was seventy (70) years of age 


or 


older; or the victim of the murder was particularly 


vulnerable due to a significant handicap or significant 


'STenn. Pub. Acts 1997, ch. 358, “Tenn. Pub. Acts 1997, ch. 491, 
effective May 30, 1997. effective July 1, 1997. 


137 


7.04(a) 


(15) 


[((16) 


(17) 


T.P.1.—CRIM. © Ch. 7 


disability, whether mental or physical, and at the time of 
the murder the defendant knew or reasonably should 
have known of such handicap or disability.] [Only for 
offenses committed on or after July 1, 1998, but 
prior to July 1, 2011.]" 


or 


[The victim of the murder was seventy (70) years of age 
or older; or the victim of the murder was particularly 
vulnerable due to a significant disability, whether mental 
or physical, and at the time of the murder the defendant 
knew or reasonably should have known of such 
disability.] [Only for offenses committed on or after 
July 1, 2011.]"° : 


The murder was committed in the course of an act of 
terrorism.| [Only for offenses committed on or af- 
ter July 4, 2002.]" 


The murder was committed against a pregnant 
woman, and the defendant intentionally killed the 
victim, knowing" that she was pregnant. A person 
acts intentionally when it is the person’s conscious 
objective or desire to cause the death of the alleged 
victim."*] [Only for offenses committed on or after 
July 1, 2010.]”° 


The murder was committed at random and the reasons 

for the killing are not obvious or easily understood.] 

[Only for offenses committed on or after July 1, 
P2001?" : 


Tenn. Pub. Acts 1997, ch. 712, 
effective July 1, 1998. 


’Tenn. Pub. Acts 2011, ch. 47, 
effective July 1, 2011. 


. Tenn. Pub. Acts 2002, ch. 849, 
effective July 4, 2002. | 


'8The Committee is of the opinion 
that the usual definition of “know- 
ingly” as set out in T.C.A. § 39-11-106 
should not be included in this ag- 
gravating circumstance as “the context 
requires otherwise.” T:C.A. § 39-11- 


106. Although this aggravating cir- 


cumstance requires that the defendant 
must be aware that the circumstance 
of pregnancy exists, the defendant 
must act intentionally, not knowingly. 

"State v. Page, 81 S.W.3d 781, 
790-93 (Tenn. Crim. App. 2002) (Ap- 
pendix). | 

*°Tenn, Pub. Acts 2010, ch. 1058, 
effective July 1, 2010, 

"Tenn. Pub. Acts 2011, ch. 489, 
effective July 1, 2011. 
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[((18) The defendant knowingly sold or distributed a 
substance containing [fentanyl] [carfentanil/ [insert 
here any other opiate listed in § 39-17-408(c)/ with the 
intent and premeditation to commit murder.| [Only 
for offenses committed on or after July 1, 2019.] 


[You are instructed that the word: 


“HEINOUS” means grossly wicked or peRHOnEn sn &> abomi- 
nable; odious; vile. 


“ATROCIOUS” means SS ranicly evil or cruel; monstrous; 
exceptionally bad; abominable. 


“CRUEL” means disposed to inflict pain or suffering; causing 
suffering; painful. 


“TORTURE” means the infliction of severe physical or mental 
pain upon the victim while he or she remains alive and 
conscious. ]” 


Members of the Jury, the court has read to you the aggravat- 
ing circumstances which the law requires you to consider if you 
find proved beyond a reasonable doubt. You shall not consider 
any other facts or circumstances as an aggravating circumstance 
in deciding whether the death penalty or imprisonment for life 
without possibility of parole would be appropriate punishment in 
this case. 


MITIGATING CIRCUMSTANCES 


Tennessee law provides that in arriving at the punishment, 
the jury shall consider as previously indicated, any mitigating 
circumstances raised by the evidence which shall include, but are 
not limited to, the following: 


[See footnote 17—only include statutory mitigators raised by the 


evidence. |”* 


[((1) The defendant has no significant history of prior crimi- 


22Taken from State v. Williams, » *31t is error for the trial court “to 
690 S.W.2d 517, 519 (Tenn. 1985). charge any statutory mitigating cir- 
Only use these definitions if charging cumstances that were not raised by 
the T.C.A. § 39-13-204(0)(5) aggrava- the evidence at the guilt or sentencing 
tor. hearing.” State v. Hartman, 703 S.W.2d 
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nal activity. (Conviction of the crime of /. J is not 
an aggravating circumstance to be considered in 
determining the penalty, but a conviction of that crime 
may be considered in determining whether or not the 
defendant has a significant history of prior criminal 
activity.)| 


The murder was committed while the defendant was 
under the influence of extreme mental or emotional 
disturbance. | 


The victim was a participant in the defendant’s conduct 
or consented to the act.] 


The murder was committed under circumstances which 
the defendant reasonably believed to provide a moral 
justification for the defendant’s conduct.| 


The defendant was an accomplice in the murder com- 
mitted by another person and the defendant’s participa- 
tion was relatively minor.| 


The defendant acted under extreme duress or under 
the substantial domination of another person.| 


The youth or advanced age of the defendant at the time 
of the crime.] 


The capacity of the defendant to appreciate the 
wrongfulness of [his] [her] conduct or to conform [his/ 
[her] conduct to the requirements of the law was 
substantially impaired as a result of mental disease or 
defect or intoxication which was insufficient to estab- 
lish a defense to the crime but which substantially af- 
fected [his/ [her] judgment.] 


106, 118 (Tenn. 1985), cert denied 478 
U.S. 1010, 106 S.Ct. 3308, 92 L.Ed.2d 
721 (1986). Any of the statutory miti- 
gating circumstances not raised by the 
evidence (except for T.C.A. § 39-13- 
204(j)(9), beginning with “Any other 
mitigating factor which is raised by 
the evidence”) should be excluded, and 


the remaining statutory mitigators re- 
numbered in the charge along with the 
nonstatutory mitigators. T.C.A. § 39- 
13-204(e)(1) only requires the trial 
judge to include “any mitigating cir- 
cumstances raised by the evidence at 
either the guilt or sentencing hearing 
or both.” (Emphasis supplied). 
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mitigators 


ie 


(10) Any other mitigating factor which is raised by the evi- 
dence produced by either the prosecution or defense at 
either the guilt or sentencing hearing; that is, you shall 
consider any aspect of the defendant’s character or rec- 
ord, or any aspect of the circumstances of the offense 
favorable to the defendant which is supported by the 


evidence.”° 


[No distinction shall be made between the mitigating circum- 
stances listed and those otherwise raised by the evidence.] /Use 
this sentence for offenses committed prior to April 29,1997; for of- 
fenses committed after that date, this sentence should be deleted. f* 


The defendant does not have the burden of proving a mitigat- 
ing circumstance. There is no requirement of jury unanimity as 
to any particular mitigating circumstance, or that you a dale on 
the same mitigating circumstance. 


“The defendant wanting non- 
statutory mitigators “must submit the 
requested instruction in writing to the 
trial court.” State v. Odom, 928 S.W.2d 
18, 31 (Tenn. 1996). The trial judge 
should never instruct “fact specific” 
mitigators requested by the defense. 
This would imply to the jury that the 
trial judge had made findings of fact 
in contravention of Article VI, § 9 of 
the Tennessee Constitution. Id. at 32. 
Specificity on nonstatutory mitigators 
is inappropriate. 

[I]nstructions on nonstatutory 
mitigating circumstances must 
be phrased in general categories 
similar to the statutory mitigat- 
ing circumstances... . A trial 
court has no duty, absent a 
timely and proper request from 
the defense, to include instruc- 
tions on nonstatutory mitigating 
circumstances. . . . However, 
when the defense proffers a re- 
quested instruction which is 
overly specific, it is incumbent 
upon the trial court to revise and 
generalize the instruction to 


opeitinttr to the evidence and the 
law. 


State v. Hodges, 944 S.W.2d 346, 356 
(Tenn. 1997) (citations and footnotes 
omitted), cert denied 522 U.S. 999, 118 
S.Ct. 567, 189. L.Ed.2d 407 (1997), cit- 
ing Odom. 


**Note that this mitigating cir- 
cumstance must be charged in every 
case. It is a compilation of U.S. Su- 
preme Court cases. 


*°Former T.C.A. § 39-13-204(e)(1) 
mandated that this language be in- 
cluded in the charge to the jury. Tenn. 
Pub. Acts,.ch, 139, effective April 29, 
1997, repealed that portion of the stat- 
ute and inserted language that “a 
reviewing court shall not set aside a 
sentence of death or imprisonment for 
life without the possibility of parole on 
the ground that the trial court did not 
specifically instruct the jury as to a 
requested” non-statutory mitigator. 
See Attorney General Opinion 97-081, 
supporting the amendment’s constitu- 
tionality. 


141 


7.04(a) T.P.1.—CRIM. Ch. 7 


VERDICT—LIFE IMPRISONMENT OR LIFE IMPRISON- 
MENT WITHOUT POSSIBILITY OF PAROLE 


If you do not unanimously determine that a statutory ag- 
gravating circumstance has been proved by the state beyond a 
reasonable doubt, the sentence shall be life imprisonment. You 
will write your verdict upon the enclosed form attached hereto 
and made a part of this charge. 


The verdict shall be as follows: 


We, the jury, unanimously a that the punishment 
shall be life imprisonment. 


If you unanimously determine that a statutory aggravating 
circumstance or circumstances have been proved by the state be- 
yond a reasonable doubt but that said statutory aggravating 
circumstance or circumstances have not been proven by the state 
to outweigh any mitigating circumstances beyond a reasonable 
doubt, you shall, in your considered discretion, sentence .the 
defendant either to imprisonment for life without possibility. of 
parole or to imprisonment for life. In choosing between the sen- 
tences of imprisonment for life without possibility of parole and 
imprisonment for life, you shall weigh and consider the statutory 
ageravating circumstance or circumstances proven by the state 
beyond a reasonable doubt and any mitigating circumstance or 
circumstances. In your verdict you shall reduce to writing the 
statutory aggravating circumstance or circumstances so found 
and shall return your verdict upon the enclosed form attached 
hereto and made a part of this Chey eS 


The verdict should be as follows: 


We, the jury, unanimously find that the state has proven 
the following listed statutory aggravating circumstance or 
circumstances beyond a reasonable doubt; 


We, the jury, unanimously find that dutch ataglecey ag- 
gravating circumstance or circumstances do not outweigh 
any mitigating circumstance or circumstances beyond a rea- 
sonable doubt, therefore; 


You shall then indicate on the enclosed verdict form either: 


We, the jury, unanimously agree that the defendant shall 
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be sentenced to imprisonment for life without possibility of 
parole; 


or 


We, the jury, unanimously agree that the defendant shall 
be sentenced to imprisonment for life. 


The verdict must be unanimous and signed by each juror. 
VERDICT—DEATH 


If you unanimously determine that at least one statutory ag- 
gravating circumstance or several statutory aggravating circum- 
stances have been proven by the state, beyond a reasonable doubt, 
and said circumstance or circumstances have been proven by the 
state to outweigh any mitigating circumstance or circumstances, 
beyond a reasonable doubt the sentence shall be death. The jury 
shall reduce to writing the statutory aggravating circumstance or 
statutory aggravating circumstances so found, and signify that 
the state has proven beyond a reasonable doubt that the statu- 
tory aggravating circumstance or circumstances outweigh any 
mitigating circumstances. 


You will write your findings and verdict upon the enclosed 
form attached hereto and made a part of this charge. Your verdict 
shall be as follows: 


(1) We, the jury, unanimously find the following listed 
| statutory aggravating circumstance or circumstances 
beyond a reasonable doubt; 


(2) .We, the jury, unanimously find that the state has proven 
beyond a reasonable doubt that the statutory aggravat- 
ing circumstance or circumstances so listed above 
outweigh any mitigating circumstances. 


(3). Therefore, we, the jury, unanimously find that the 
punishment shall be death. 


The verdict must be unanimous and signed by each juror. 


Take the case, consider all the evidence fairly and impartially, 
complete one of the three (3) forms, and report your verdict to the 
court. 
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Judge 


Date 
PUNISHMENT OF LIFE IMPRISONMENT 


We, the jury, unanimously determine that no statutory ag- 
eravating circumstance has been proven by the state beyond a 
reasonable doubt. We, the jury, therefore find that the sentence 
shall be imprisonment for life. 


_ JURY FOREPERSON — - JUROR 
JUROR JUROR 

JUROR JUROR 

JUROR JUROR 

JUROR JUROR 

JUROR JUROR 

DATE 


PUNISHMENT OF IMPRISONMENT FOR LIFE WITHOUT 
POSSIBILITY OF PAROLE OR IMPRISONMENT FOR 
LIFE 


We, the jury, unanimously find that the state has proven the 
following listed statutory aggravating circumstance or circum- 
stances beyond a reasonable doubt: 


(Here list the statutory aggravating circumstance or circum- 
stances so found, which must be limited to those enumerated for 
your consideration by the court in these instructions. ) 


MS Sn Sn SN 


We, the jury, unanimously find that such statutory aggravat- 
144 


Ch. 7 CRIMINAL HOMICIDE 7.04(a) 


ing circumstance or circumstances do not outweigh any mitigat- 
ing circumstance or circumstances beyond a reasonable doubt, 
therefore: 


CHECK ONE (1) BOX ONLY 


[ ] We, the jury, unanimously agree that the defendant shall 
be sentenced to imprisonment for life without possibility of pa- 
role; or 


[ | We, the jury, unanimously agree that the defendant shall 
be sentenced to imprisonment for life. 


- JURY FOREPERSON _ JUROR 
JUROR JUROR 

JUROR JUROR 

JUROR JUROR 

JUROR JUROR 

JUROR JUROR 

DATE 


PUNISHMENT OF DEATH 


(1) We, the jury, unanimously find the following listed 
statutory aggravating circumstance or circumstances beyond a 
reasonable doubt: 


(Here list the statutory aggravating circumstance or circum- 
stances so found, which must be limited to those enumerated for 
your consideration by the court in these instructions. ) 


[- 
fb 
h 
[. 


ee ee el] 


(2) We, the jury, unanimously find that the state has proven 
beyond a reasonable doubt that the statutory aggravating 
circumstance or circumstances so listed above outweigh any 
mitigating circumstances. 
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punishment for the defendant, /. 


JURY FOREPERSON 


JUROR 
JUROR 
JUROR 
JUROR 
JUROR 
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JUROR 
JUROR 
JUROR 
JUROR 
JUROR 
DATE 


Ch. 


W/ 


Therefore, we, the jury, unanimously find that the 
/, shall be death. 


Ch. 7 CRIMINAL HOMICIDE 


T.P.I1.—Crim. 7.04(b) 


7.04(b) 


First degree murder (fixing 
punishment of life © 
imprisonment or life 
imprisonment without 
possibility of parole) (for 
offenses committed on or 
after July 1, 1995)' 


Members of the Jury, you have now found the defendant 
guilty beyond a reasonable doubt of murder in the first degree as 
charged in the /______/ count of indictment number /______/. 

It is now your duty to determine, within the limits prescribed 
by law, the penalty which shall be imposed as punishment for 
this offense. Tennessee law provides that a person convicted of 
murder in the first degree shall be punished by imprisonment for 
life without possibility of parole, or by imprisonment for life. A 
defendant who receives a sentence of imprisonment for life shall 
not be eligible for release until the defendant has served at least 
fifty-one (51) full calendar years of such sentence.’ A defendant 
who receives a sentence of imprisonment for life without parole 
shall never be eligible for release. 


In arriving at this determination, you are authorized to weigh 


7.04(b) 


"This pattern instruction for- 
merly contained the jury charge for 
First Degree Murder (fixing punish- 
ment of life imprisonment or life im- 
prisonment without possibility of pa- 
role) (for offenses committed between 
July 1, 1993 and July 1, 1995). To 
obtain that pattern instruction, see 
T.P.I. 7.04(b) (9th ed. 2005), or an 
earlier edition. 


"Although T.C.A. 
204(e)(2) requires that “the jury shall 
be instructed that a defendant who 
receives a sentence of imprisonment 
for life shall not be eligible for parole 
consideration until the defendant has 
served at least twenty-five (25) full 
calendar years of such sentence,” the 
Committee feels that this charge 
should not be given, as it is no longer 
a correct statement of the law. T.C.A. 
§ 40-35-501(i) was enacted effective 


§ 39-13- 


July 1, 1995, which set release eligibil- 
ity for Murder in the First Degree at 
100%, but allowed up to 15% sentence 
credits earned and retained. T.C.A. 
§ 40-35-501(h) had previously set re- 
lease eligibility for a life sentence at 
60% of 60 years, less sentence credits 
earned and retained. Since these two 
sections of § 40-35-501 are in direct 
conflict, it is the opinion of the At- 
torney General that portion of section 
(h) in conflict with the new legislation 
has been repealed by implication. See 
Attorney General Opinion 97-098. The 
earliest possible release date for life 
imprisonment would therefore be 51 
years (60 years at 100% less 15% 
sentence reduction credits earned and 
retained). Charging the higher release 
eligibility of 51 years for a life sentence 
would also tend to benefit the defen- 
dant, and would be less likely to be 
held reversible error than the figure of 
25 years. 
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and consider any of the statutory aggravating circumstances 
proved beyond a reasonable doubt, and any mitigating circum- 
stances which may have been raised by the evidence throughout | 
the entire course of this trial, including the guilt-finding phase or 
sentencing phase or both. The jury is the sole judge of the facts, 
and of the law as it applies to the facts in the case. In arriving at 
your verdict, you are to consider the law in connection with the 
facts; but the Court is the proper source from which you are to 
get the law. In other words, you are the judges of the law as well 
as the facts under the direction of the Court. 


The burden of proof is upon the state to prove’any statutory 
ageravating circumstance or circumstances beyond a reasonable 
doubt. 


Reasonable doubt is that doubt created by an investigation of 
all the proof in the case and an inability, after such investigation, 
to let the mind rest easily as to the certainty of your verdict. 
Absolute certainty is not demanded by the law, but moral 
certainty is required, and this certainty is required as to every el- 
ement of proof necessary to constitute the verdict.° 


The law makes you, the jury, the sole and exclusive judges of 
the credibility of the witnesses and the weight to be given to the 
evidence. 


[The prosecution has introduced what is known as victim 
impact evidence. This evidence has been introduced to show the 
financial, emotional, psychological, or physical effects of the 
victim’s death on the members of the victim’s immediate family. 
You may consider this evidence in determining an appropriate 
punishment. However, your consideration must be limited to a 
rational inquiry into the culpability of the defendant, not an emo- 
tional response to the evidence. 


Victim impact evidence is not the same as an aggravating 
circumstance. Proof of an adverse impact on the victim’s family is 
not proof of an aggravating circumstance. Introduction of this 
victim impact evidence in no way relieves the State of its burden 
to prove beyond a reasonable doubt at least one aggravating 
circumstance which has been alleged. You may consider this 


3State v. Hall, 976 S.W.2d 121, (1999), as modified by State v. Rimmer, 
170-171 (1998), cert denied, 526 U.S. 2508.W.8d 12 (Tenn. 2008). 
1089, 119 S.Ct. 1501, 143 L.Ed.2d 654 


148 


Ch. 7 CRIMINAL HOMICIDE 


7.04(b) 


victim impact evidence in determining the appropriateness of the 
sentence only if you first find that the existence of one or more 
aggravating circumstances has been proven beyond a reasonable 
doubt by evidence independent from the victim impact evidence.]* 


STATUTORY AGGRAVATING CIRCUMSTANCES 


Tennessee law provides that no sentence of imprisonment for 
life without possibility of parole shall be imposed by a jury but 
upon a unanimous finding that the state has proven beyond a 
reasonable doubt the existence of one (1) or more of the statutory 


aggravating circumstances, which shall be limited to the 


following: 


[(1) 


The murder was committed against a person less than 


twelve (12) years of age and the defendant was eigh- 
teen (18) years of age or older.] 


[(2) 


The defendant was previously convicted of one (1) or 


more felonies, other than the present charge, the statu- 
tory elements of which involve the use of violence to the 
person. [The state is relying upon the crime(s) of 
[______], the statutory elements of which involve the 
use of violence to the person.]]° | 


“The Tennessee Supreme Court 
held that this “instruction should be 
used in substance in all future capital 
murder trials where victim impact ev- 
idence has been introduced” in State v. 
Nesbit, 978 S.W.2d 872 (Tenn. 1998), 
cert denied 978 U.S. 872, 119 S.Ct. 
1859, 148 L.Ed.2d 520 (1999), which 
sets out guidelines for the use of such 
evidence. See also T.C.A. § 39-13- 
204(c) (Supp. 1998) for statutory au- 
thority allowing victim impact evi- 
dence, effective July 1, 1998. 


*If the felony is one which can be 
committed with differing statutory ele- 
ments, some involving violence and 
some not (such as robbery or aggra- 
vated assault), the trial judge may 
have to have a hearing pre-trial to 
determine whether this language or 
felony can be included. “In determin- 
ing whether the statutory elements of 
a prior felony conviction involve the 


use of violence against the person for 
purposes of § 39-13-204(i)(2), we hold 
that the trial judge must necessarily 
examine the facts underlying the prior 
felony if the statutory elements of that 
felony may be satisfied either with or 
without proof of violence.” State v. 
Sims, 45 S.W.3d 1, 11-12 (Tenn. 2001), 
cited with a constitutional analysis of 
this instruction in relation to Ap- 
prendi, Ring and Blakely in State v. 
Cole, 155 S.W.3d 885, 899-905 (Tenn. 
2005). In Shepard v. United States, 
125 S.Ct. 1254 (2005), the United 
States Supreme Court limited the 
scope of the judge’s inquiry in a Sims 
type hearing to “reliable judicial re- 
cords” regarding the prior conviction 
and precluded the judge from re- 
examining the facts underlying the 
conviction. The Tennessee Supreme 
Court discussed this in State v. Rice, 
184 S.W.3d 646, 667-69 (Tenn. 2006). 
It is suggested that prior to the Sims 
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[((3) The defendant knowingly created a great risk of death 
to two (2) or more persons, other than the victim 
murdered, during the act of murder.| 7 


[((4) The defendant committed the murder for remuneration 
or the promise of remuneration, or employed another to 
commit the murder for remuneration or the promise of 
remuneration. ] 


(5) The murder was especially heinous, atrocious, or cruel 
in that it involved torture or serious physical abuse be- 
yond that necessary to produce death.]| 


((6) The murder was committed for the purpose of avoiding, 
interfering with, or preventing a lawful arrest or prose- 
cution of the defendant or another. | 


((7) The murder was knowingly committed, solicited, 
directed, or aided by the defendant, while the defendant 
had a, substantial role in committing or attempting to 
commit, or was fleeing after having a substantial role 
in committing or attempting to commit, any first degree 
murder, arson, rape, robbery, burglary, theft, kidnap- 
ping, [only for offenses committed on or after 8/15/ 
09: aggravated child abuse, aggravated child neglect, 
rape of a child, aggravated rape of a child,] aircraft 
piracy, or unlawful throwing, placing or discharging of 
a destructive device or bomb.* “Knowingly” means that 
a person acts knowingly with respect to the conduct or 
to circumstances surrounding the conduct when the 
person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with re- 
spect to a result of the person’s conduct when the person 
is aware that the conduct is reasonably certain to cause 
the result.’ The requirement of “knowingly” is also 
established if it is shown that the defendant acted 
intentionally.’ “Intentionally” means that a person acts 
intentionally with respect to'the nature of the conduct 


hearing the trial judge read this dis- 8See T.C.A. § 39-11-106 for an ap- 
cussion in Rice to determine which propriate definition of “destructive de- 
“reliable judicial records” the judge vice? 
may permissibly consider in order to 7 uty 
avoid any violation of the defendant’s T.C.A. § 39-11-106. 

right to a trial by jury on this issue. °T.C.A. § 39-11-301(a)(2). 
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or to a result of the conduct when it is the person’s con- 
scious objective or desire to engage in the conduct or 
cause the result.°] 


The murder was committed by the defendant while /he/ 
[she] was in lawful custody or in a place of lawful 
confinement or during the defendant’s escape from law- 
ful custody or from a place of lawful confinement.] 


The murder was committed against any law enforce- 
ment officer, corrections official, corrections employee, 
probation and parole officer, emergency medical or 
rescue worker, emergency medical technician, para- 
medic or firefighter, who was engaged in performance 
of official duties, and the defendant knew or reasonably 
should have known that such victim was a law enforce- 
ment officer, corrections official, corrections employee, 
probation and parole officer, emergency medical or 
rescue worker, emergency medical technician, para- 
medic or firefighter, engaged in the performance of of- 
ficial duties.] [The words “emergency medical or 


' rescue worker, emergency medical technician, 


[(10) 


(11) 


(12) 


paramedic” only apply to offenses committed on 
or after 7/1/96] [The words “probation and pa- 
role officer” only apply to offenses committed on 
or after 7/1/08)" 


The murder was committed against any present or 
former judge, district attorney general or state at- 

-torney general, assistant district attorney general, or 
assistant state attorney general due to or because of 
the exercise of the victim’s official duty or status and 
the defendant knew that the victim occupied said 
office. | 


The murder was committed against a national, state, 
or local popularly elected official, due to or because of 
the official’s lawful duties or status, and the defendant 
knew that the victim was such an official.] 


The defendant committed “mass murder” which is 


°TC.A. § 39-11-106. "Tenn. Pub. Acts, ch. 829, effec- 


Tenn. Pub. Acts 1996, ch. 830, tive July 1, 2008. 


§ 3, effective July 1, 1996. 
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defined as the murder of three (3) or more persons 
within the State of Tennessee within a period of forty- 
eight (48) months, and perpetrated in a similar fashion 
in a common scheme or plan.] [Only for offenses 
committed prior to May 30, 1997.] 


or 


[The defendant committed “mass murder” which is 
defined as the murder of three (3) or more persons 
whether committed during a single criminal episode or 
at different times within a forty-eight (48) month period.| 
[Only for offenses committed on or after May 30, 
1997.]" 


(13) The defendant knowingly mutilated the body of the 
victim after death. ] 


(14) The victim of the murder was particularly vulnerable 
due to a significant handicap or significant disability, 
whether mental or physical, and at the time of the 
murder the defendant knew or reasonably should have 
known of such handicap or disability.] [Only for of- 
fenses committed on or after July 1, 1997, but 
prior to July 1, 1998.]"*. 


exes 


[The victim of the murder was seventy (70) years of age 
or older; or the victim of the murder was particularly 
vulnerable due to a significant handicap or significant 
disability, whether mental or physical, and at the time of 
the murder the defendant knew or reasonably should 
have known of such handicap or disability.] [Only for 
offenses committed on or after July 1, 1998, but 
prior to July 1, 2011.]" 


or 


[The victim of the murder was seventy (70) years of age 
or older; or the victim of the murder was particularly 


"Tenn. Pub. Acts 1995, ch. 377, effective July 1, 1997. 


SHAE May 30, 1997, “4Tenn. Pub. Acts 1997, ch. 712, 
Tenn. Pub. Acts 1997, ch. 491, effective July 1, 1998. 
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vulnerable due to a significant disability, whether mental 
or physical, and at the time of the murder the defendant 
knew or reasonably should have known of such 
disability.] [Only for offenses committed on or after 
July 1, 2011.]" 


[(15) 


[(16) 


(17) 


[(18) 


The murder was committed in the course of an act of 
terrorism.] [Only for offenses committed on or af- 
ter July 4, 2002.]'° 


The murder was committed against a pregnant 
woman, and the defendant intentionally killed the 
victim, knowing” that she was pregnant. A person 
acts intentionally when it is the person’s conscious 
objective or desire to cause the death of the alleged 
victim."*] [Only for offenses committed on or after 
July 1, 2010.]"° 


The murder was committed at random and the reasons 
for the killing are not obvious or easily understood.| 
[Only for offenses committed on or after July 1, 
2011)” 


The defendant knowingly sold or distributed a 
substance containing /fentanyl/ [carfentanil/ [insert 
here any other opiate listed in § 39-17-408(c)/ with the 
intent and premeditation to commit murder.| [Only 
for offenses committed on or after July 1, 2019.] 


[You are instructed that the word: 


“HEINOUS” means grossly wicked or reprehensible; abomi- 


nable; odious; vile. 


must be aware that the circumstance 


'STenn. Pub. Acts 2011, ch. 47, 
effective July 1, 2011. 

‘6fenn. Pub. Acts 2002, ch. 849, 
effective July 4, 2002. 

The Committee is of the opinion 
that the usual definition of “know- 
ingly” as set out in T.C.A. § 39-11-106 
should not be included in this ag- 
gravating circumstance as “the context 
requires otherwise.” T.C.A. § 39-11- 
106. Although this aggravating cir- 
cumstance requires that the defendant 


of pregnancy exists, the defendant 
must act intentionally, not knowingly. 


"State v. Page, 81 S.W.3d 781, 
790-93 (Tenn. Crim. App. 2002) (Ap- 
pendix). 


Tenn. Pub. Acts 2U010,.cu. LUoS, 
effective July 1, 2010. 


Tenn. Pub. Acts 2011, ch. 489, 
effective July 1, 2011. 
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“ATROCIOUS” means extremely evil or cruel; monstrous; 
exceptionally bad; abominable. 


“CRUEL” means disposed to inflict pain or suffering; causing 
suffering; painful. 


“TORTURE” means the infliction of severe physical or mental 
pain upon. the. victim while he or she remains alive and 
conscious. ]*" | 


Members of the Jury, the court has read to you the aggravat- 
ing circumstances which the law requires you to consider if you 
find proved beyond a reasonable doubt. You shall not consider 
any other facts or circumstances as an aggravating circumstance 
in deciding whether imprisonment for life without possibility of 
parole would be appropriate punishment in this case. 


MITIGATING CIRCUMSTANCES 


_ Tennessee law provides that in arriving at the punishment, 
the jury shall consider as previously indicated, any mitigating 
circumstances which shall include, but are not limited to, the 
following: 


[See footnote 16—only include statutory mitigators raised by the 


evidence, |”? 


[((1) The defendant has no significant history of prior crimi- 


nal activity. (Conviction of the crime of [- 


J is not 


an aggravating circumstance to be considered in 
determining the penalty, but a conviction of that crime 
may be considered in determining whether or not the 


“'Taken from State v. Williams, 
690 S.W.2d 517, 519 (Tenn. 1985). 
Only use these definitions if charging 
the T.C.A. § 39-13-204()(5) aggrava- 
tor, 


*21¢ is error for the trial court “to 
charge any statutory mitigating cir- 
cumstances that were not raised by 
the evidence at the guilt or sentencing 
hearing.” State v. Hartman, 703 S8.W.2d 
106, 118 (Tenn. 1985), cert denied 478 
U.S. 1010, 106 S.Ct. 3308, 92 L.Ed.2d 
721 (1986). Any of the statutory miti- 


gating circumstances not raised by the 
evidence (except for T.C.A. § 39-13- 
204(j)(9), beginning with “Any other 
mitigating factor which is raised by 
the evidence”) should be excluded, and 
the remaining statutory mitigators re- 
numbered in the charge along with the 
nonstatutory mitigators. T.C.A. § 39- 
13-204(e)(1) only requires the trial 
judge to include “any mitigating cir- 
cumstances raised by the evidence at 
either the guilt or sentencing hearing 
or both.” (Emphasis supplied). 
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[(7) 


[(8) 
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defendant has a significant history of prior criminal 
activity. )| 


The murder was committed while the defendant was 
under the influence of extreme mental or emotional 
disturbance. | 


The victim was a participant in the defendant’s conduct 
or consented to the act.| | 


The murder was committed under circumstances which 
the defendant reasonably believed to provide a moral 
justification for the defendant’s conduct.] 


The defendant was an accomplice in the murder com- 
mitted by another person and the defendant’s participa- 
tion was relatively minor.] 


The defendant acted under extreme duress or under 
the substantial domination of another person.| 


The youth or advanced age of the defendant at the time 
of the crime.] 


The capacity of the defendant to appreciate the 
wrongfulness of [his/ [her] conduct or to conform [his/ 
[her] conduct to the requirements of the law was 
substantially impaired as a result of mental disease or 
defect or intoxication which was insufficient to estab- 


lish a defense to the crime but which substantially af- 


— fected [his/ [her] judgment.| 


(9) 


(10) 


eee oe eae eee ws Seen eee OE BAG P2009 “"] 
[See footnote 17 when drafting nonstatutory mitigators/ 
| ve 


lak te at ni teuttie  wenteteiagog 


Any other mitigating factor which is raised by the evi- 
dence produced by either the prosecution or defense at 


*°The defendant wanting non- This would imply to the jury that the 


statutory mitigators “must submit the trial judge had made findings of fact 
requested instruction in writing to the in contravention of Article VI, § 9 of 
trial court.” State v. Odom, 928 S.W.2d the Tennessee Constitution, Jd. at 32. 
18, 31 (Tenn. 1996). The trial judge Specificity on nonstatutory mitigators 
should never instruct “fact specific” is inappropriate, 

mitigators requested by the defense. [I]nstructions on nonstatutory 
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either the guilt or sentencing hearing; that is, you shall 
consider any aspect of the defendant’s character or rec- 
ord, or any aspect of the circumstances of the offense 
favorable to the defendant which is supported by the 
evidence.” 


[No distinction shall be made between the mitigating circum- 
stances listed and those otherwise raised by the evidence.] /Use 
this sentence for offenses committed prior to April 29,1997; for of- 
fenses committed after that date, this sentence should be deleted. /” 


The defendant does not have the burden of proving a mitigat- 
ing circumstance. There is no requirement of jury unanimity as 
to any particular mitigating circumstance, or that you agree on 
the same mitigating circumstance. 


VERDICT—LIFE IMPRISONMENT OR LIFE IMPRISON- 
MENT WITHOUT POSSIBILITY OF PAROLE 


If you do not unanimously determine that a statutory ag- 
gravating circumstance has been proved by the state beyond a 
reasonable doubt, the sentence shall be life imprisonment. You 
will write your verdict upon the enclosed form attached hereto 


and made a part of this charge. 


The verdict shall be as follows: 


mitigating circumstances must 
be phrased in general categories 
similar to the statutory mitigat- 
ing circumstances... . A trial - 
court has no duty absent a timely 
and proper request from the de- 
fense, to include instructions on 
nonstatutory mitigating 
circumstances. . . . However, 
when the defense proffers a re- 
quested instruction which is- 
overly specific, it is incumbent 
upon the trial court to revise and 
generalize the instruction to 
conform to the evidence and the 
law. 


State v. Hodges, 944 S.W.2d 346, 356 
(Tenn. 1997) (citations and footnotes 
omitted), cert denied 522 U.S. 999, 118 
S.Ct. 567, 189 L.Ed.2d 407 (1997), cit- 
ing Odom. 


“Note that this mitigating cir- 
cumstance must be charged in every 
case. It is a compilation of U.S. Su- 
preme Court cases. 


*°Former T.C.A. § 39-13-204(e)(1) 
mandated that this language be in- 
cluded in the charge to the jury. Tenn. 
Pub. Acts, ch. 139, effective April 29, 
1997, repealed that portion of the stat- 
ute and inserted language that “a 
reviewing court shall not set aside a 
sentence of death or imprisonment for 
life without the possibility of parole on 
the ground that the trial court did not 
specifically instruct the jury as to a 
requested” non-statutory mitigator. 
See Attorney General Opinion 97-081, 
supporting the amendment’s constitu- 
tionality. 
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We, the jury, unanimously find that the punishment 
shall be life imprisonment. 


If you unanimously determine that a statutory aggravating 
circumstance or circumstances have been proved by the state be- 
yond a reasonable doubt, you shall, in your considered discretion, 
sentence the defendant either to imprisonment for life without 
possibility of parole or to imprisonment for life. In choosing be- 
tween the sentences of imprisonment for life without possibility 
of parole and imprisonment for life, you shall weigh and consider 
the statutory aggravating circumstance or circumstances proven 
by the state beyond a reasonable doubt and any mitigating 
circumstance or circumstances. In your verdict you shall reduce 
to writing the statutory aggravating circumstance or circum- 
stances so found and shall return your verdict upon the enclosed 
form attached hereto and made a part of this charge. 


The verdict should be as follows: 


We, the jury, unanimously find that the state has proven 
the following listed statutory aggravating circumstance or 
circumstances beyond a reasonable doubt; 


(Here list the statutory aggravating circumstance or cir- 
cumstances found). 


You shall then indicate on the enclosed verdict form either: 


We, the jury, unanimously agree that the defendant shall 
be sentenced to imprisonment for life without possibility of 
parole; 


or 


We, the jury, unanimously agree that the defendant shall 
be sentenced to imprisonment for life. 


The verdict must be unanimous and signed by each juror. 


Take the case, consider all the evidence fairly and impartially, 
complete one of the two (2) forms, and report your verdict to the 
court. 


JUDGE 
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DATE 


PUNISHMENT OF IMPRISONMENT FOR LIFE 
We, the jury, unanimously determine that no statutory ag- 
gravating circumstance has been proven by the state beyond a 
reasonable doubt. We, the jury, therefore find that the sentence 
shall be imprisonment for life. 


JURY FOREPERSON JUROR 
JUROR JUROR 
JUROR | JUROR 
JUROR — | JUROR 
JUROR siduob sider JUROR 
JUROR JUROR 


DATE 


PUNISHMENT OF IMPRISONMENT FOR LIFE WITHOUT 
POSSIBILITY OF PAROLE OR IMPRISONMENT FOR 
LIFE 

We, the jury, unanimously find that the state has proven the 
following listed statutory aggravating circumstance or circum- 
stances beyond a reasonable doubt: 


(Here list the statutory aggravating circumstance or circum- 
stances so found, which must be limited to those enumerated for 
your consideration by the court in these instructions.) 


[. J 
ey 
[——] 
f 
CHECK ONE (1) BOX ONLY 
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[ ] We, the jury, unanimously agree that the defendant shall 
be sentenced to imprisonment for life without possibility of pa- 
role; or 


[ ] We, the jury, unanimously agree that the defendant shall 
be sentenced to imprisonment for life. 


JURY FOREPERSON JUROR 
JUROR | JUROR 
JUROR 2 JUROR 
JUROR oi JUROR 
JUROR JUROR 
JUROR | JUROR 

DATE 
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T.P.I.—Crim. 7.04(c) First degree murder 
(supplemental instruction 
when it has been | 
determined the jury is 
divided on the sentence of 
death, only for offenses 
committed on or after July 
1, 1993) 


This court has determined that, after considerable time spent 
in deliberation, the jury cannot ultimately agree on punishment. 
After inquiring of your foreperson in this case, this court further 
finds that the jury is divided over imposing a sentence of death. 
This court therefore instructs the jury that in further delibera- 
tions, you shall only consider the sentences of imprisonment for 
life without the possibility of parole and imprisonment for life. 


The verdict must be unanimous and signed by each juror. 


Take the case, consider all the evidence fairly and impartially, 
complete one of the two (2) forms attached to this supplemental 
instruction, and report your verdict to the court. 


The jury may now retire to continue your deliberations. 


PUNISHMENT OF IMPRISONMENT FOR LIFE 
We, the jury, unanimously determine that no statutory ag- 
gravating circumstance has been proven by the state beyond a 
reasonable doubt. We, the jury, therefore find that the sentence 
shall be imprisonment for life. 


JURY FOREPERSON JUROR 
JUROR JUROR 
JUROR JUROR 
JUROR JUROR 
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JUROR ) JUROR 
JUROR JUROR 
DATE 


PUNISHMENT OF IMPRISONMENT FOR LIFE WITHOUT 
POSSIBILITY OF PAROLE OR IMPRISONMENT FOR 
LIFE 

_ We, the jury, unanimously find that the state has proven the 
following listed statutory aggravating circumstance or circum- 
stances beyond a reasonable doubt: 


(Here list the statutory aggravating circumstance or circum- 
stances so found, which must be limited to those enumerated for 
your consideration by the court in these instructions.) 


[. 


is 
[. 
E 
CHECK ONE (1) BOX ONLY 
[ ] We, the jury, unanimously agree that the defendant shall 


be sentenced to imprisonment for life without possibility of pa- 
role; or - 


[ ] We, the jury, unanimously agree that the defendant shall 
be sentenced to imprisonment for life. 


JURY FOREPERSON JUROR 
JUROR JUROR 
JUROR JUROR 
JUROR JUROR 
JUROR JUROR 
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7.04(c) - ‘'TPIL—CRIM. — Ch. 7 


JUROR JUROR 
DATE 


Comments 


1. This charge tracks as closely as possible the language of T.C.A. § 39-13- 
204(h), which sets out the procedure the trial judge should utilize in determin- 
ing whether a jury is hung on the sentence of death, and the procedure the 
judge should follow. | 
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T.P.I1.—Crim. 7.04(d) Evidence of other [crimes] 
[bad acts] 


If from the proof you find that the defendant has committed 
[a crime] [crimes] [bad acts] other than that on which the State is 
relying as an aggravating circumstance, you may not consider 
such evidence as an aggravating circumstance in deciding 
whether [the death penalty or] imprisonment for life without pos- 
sibility of parole would be appropriate punishment in this case. 


This evidence may only be considered by you for the limited 
purpose of determining whether it rebuts any mitigating 
testimony offered by the defense related to the defendant’s 
character |, or if offered by the defense, as proof of mitigation].' 


Comments 


1. In State v. Thacker, 164 S.W.3d 208, 227-28 (Tenn. 2005), the Court 
held that in proving bad acts or prior crimes of the defendant which are not ag- 
gravating circumstances to rebut character mitigation, the issue should not be 
whether testimony is character evidence under Rules 404 and 405. Rather, the 
proper focus in a capital sentencing hearing should be whether the testimony is 
relevant to the mitigating factors presented by the defendant and on the 
relevance of the defendant’s prior bad acts to refute those mitigating circum- 
stances, citing State v. Sims, 45 S.W.3d 1, 14 (Tenn. 2001). However, when evi- 
dence of prior convictions is admitted in a capital sentencing hearing, the trial 
court should instruct the jury that the evidence is to be considered solely to 
rebut mitigating testimony related to the defendant’s character, and is not to be 
considered proof of an aggravating circumstance. Id. at 15, Therefore it is sug- 
gested that this instruction, a modification of T.P.I1—Crim. 42.10, be charged 
when a defense witness is impeached with proof of prior crimes or bad acts com- 
mitted by the defendant. . 


7.04(d) fers proof of bad acts or prior crimes of 


‘This additional bracketed lan- the defendant as mitigation. 
guage should be used if the defense of- 
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T.P.I.—Crim. 7.05(a) Second degree murder 
(knowing killing of 
another) 


Any person who commits second degree murder is guilty of a 
crime. | | | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


(1) that the defendant unlawfully killed the alleged victim; 
and 
(2) that the defendant acted knowingly. 


“Knowingly” means that a person acts with an awareness 
that [his/ [her] conduct is reasonably certain to cause the death of 
the alleged victim.’ [Only for offenses committed on or after 
July 1, 2006: If you find beyond a reasonable doubt that the 
defendant knowingly engaged in multiple incidents of [domestic 
abuse] [assault] [the infliction of bodily injury] against the al- 
leged victim, you may infer that the defendant was aware that 
the cumulative effect of the conduct. was reasonably certain to 
result in the death of the victim, regardless of whether any single 
incident would have resulted in the victim’s death. However, you 
are never required to make this inference. It is the exclusive 
province of the jury to determine whether the facts and circum- 
stances shown by the evidence in this case warrant any inference 
which the law permits you the jury to draw. Also, the inference 
may be rebutted by other evidence and circumstances. It is for 
the jury to determine, after a consideration of all the evidence, 
whether to make the inference which the law permits, the cor- 
rectness of such inference, and what weight is to be given to such 
evidence.]° 


7.05(a) 
'TC.A. § 39-13-210(a). 


*State v. Page, 81 S.W.3d 781, 
790-93 (Tenn. Crim. App. 2002) (Ap- 
pendix). 

’Tenn. Code Ann. § 39-13-210(b). 
The trial judge may also wish to uti- 


lize T.P.I.—Crim. 42.19, Inferences, es- 
pecially if the defendant gives testi- 
mony concerning the prior assaults. It 
is the opinion of the Committee that 
the trial judge should be cautious in 
admitting other evidence of prior 
crimes or bad acts against the victim 
not contributing to the death, in light 
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7.05(a) 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.* 


“Intentionally” means that a person acts intentionally when 
it is the person’s conscious objective or desire to cause the death 
of the alleged victim.® [A defendant’s conscious objective need not 
be to kill a specific victim. If you find beyond a reasonable doubt 
that the defendant intended to cause the result, the death of a 
person, then the killing of another, even if not the intended 
victim, would be second degree murder.]® 


[The distinction between voluntary manslaughter and second 
degree murder is that voluntary manslaughter requires that the 
killing result from a state of passion produced by adequate prov- 
ocation from the alleged victim sufficient to lead a reasonable 
person to act in an irrational manner.]’ [Delete if not charging 
Voluntary manslaughter. See footnote 7]. 


[only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.® For you to find the defendant 
guilty of this offense committed upon a fetus, the state must have 
proven the viability of the fetus beyond a reasonable doubt.] [only 
for offenses committed on or after 7/1/11 but prior to 7/1/ 
12: Any alleged victim includes a fetus if at the time of the al- 
leged criminal act a victim was pregnant.] [only for offenses 


of the restrictions of Tenn. R. Evid. 47.C.A. § 39-11-301(a)(2). 


404(b). However, our Tennessee Su- 
preme Court has held that evidence of 
prior acts of violence against the victim 
by a defendant may be admissible 
under Rule 404(b) because “violent 
acts indicating the relationship be- 
tween the victim of a violent crime and 
the defendant prior to the commission 
of the offense are relevant to show 
defendant’s hostility toward the vic- 
tim, malice, intent, and a settled pur- 
pose to harm the victim.” State v. 
Smith, 868 S.W.2d 561, 574 (Tenn. 
1993). 


*State v. Page, 81 S.W.3d 781, 
790-93 (Tenn. Crim. App. 2002) (Ap- 
pendix). 

State v. Millen, 988 S.W.2d 164, 
168 (Tenn. 1999), abolishing the doc- 
trine of “transferred intent.” 


"State v. Tilson, 503 S.W.2d 921 
(Tenn. 1974); State v. Mason, W2017- 
01863-CCA-R3-CD, 2019 WL 350756, 
(Tenn. Crim. App. Jan. 28, 2019). 

°T.C.A. §§ 20-5-106(c), 39-13- 
214; Planned Parenthood v. Sundquist, 
38 S.W.3d 1, 17 (Tenn. 2000). 
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committed on or after 7/1/12: Any alleged victim includes a 
human embryo or fetus at any stage of gestation in utero.]* 


| Comments ) | 
1. Second degree murder is a Class A felony. T.C.A. § 39-18-210(c). 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of second degree murder. T.C.A. § 39-15-401(f). 


3. Tenn. Pub. Acts ch, 1006, §§ 2: & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-13-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn, Att’y Gen. Op. 13-01 (February 1, 2018), abrogating Tenn. Att’y Gen. 
Op. 08-114 (May 21, 2008). , | | 7 


°T.C.A. § 39-13-214, amended eff. fetus be viable to be considered a vic- 
7/1/11, no longer requires that the tim. : 
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T.P.1.—Crim. 7.05(b) Second degree murder 
(drugs as proximate cause) 


Any person who commits second degree murder is guilty of a 
crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1)(a). that, the defendant unlawfully distributed [name 
drug], a [Schedule I] [Schedule II/ drug; 


or 


(1)(b) that the defendant unlawfully distributed [fentanyl] 

_[carfentanyl] [in combination with (name drug)/, [a 

schedule. _______ controlled substance/ [a controlled 
substance analog], ! 


and 


(2) that said drug was the proximate cause of the death of 
the user; 


and 
(3) that the defendant acted either intentionally, knowingly 
or recklessly.’ 
[and 


(4) that the user was a minor.] 


pie ws sbovolcng bed sn baarier borobiergs ot Veulreted 
substance /.| 


or 


[/ J is a controlled substance analog. | 


7.05(b) tencing Commission Comment. See 
1 also Tenn. Op. Att’y Gen. No. 14-72 
T.C.A. § 89-18-210(a)(2). p hes ; 
20C.A, §39-11-301(b) and T.C.A, 2014 Tenn. AG Lexis 74 (July 23, 


§ 39-11-301(c) and accompanying Sen- 2014). 
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T.P.1.—CRIM. Ch. 7 


7.05(b) 


“Distribute” means to deliver other than by administering or 
dispensing a controlled substance.° 


[(“Minor” means any person under eighteen (18) years of age.]* 


A “proximate cause” of the result is a cause which occurs or 
concurs with another and which, in natural and continuous 
sequence, produces the result, and without which the result 
would not have occurred.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® 


[only for offenses committed prior to 7/1/11; Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 


ST.C.A. § 39-17-402(a)(9). For 
definitions of “administer” and “dis- 
pensé,” see T.C.A. § 39-17-402(a)(1) 
and T.C.A. § 39-17-402(a)(7), respec- 
tively. 

*T.C.A. § 39-11-106. 


"Taken from Alessio v. Crook, 
633 S.W.2d 770, 776 (Tenn. Ct. App. 
1982), perm. app. denied (Tenn. June 


1, 1982); Roberts v. Robertson County 
Bd. of Education, 692 S.W.2d 863, 871 
(Tenn. App. 1985), perm. app. denied 
(Tenn. June 17, 1985) (citing Tennes- 
see Trailways, Inc. v. Ervin, 4388 S.W.2d 
733, 735 (1969)). 

°T.C.A. § 39-11-106. 

"T.C.A. § 39-11-106. 


81C.A. § 39-11-106. 
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capable of living outside the uterus.’ For you to find the defendant 
guilty of this offense committed upon a fetus, the state must have 
proven the viability of the fetus beyond a reasonable doubt.] [only 
for offenses committed on or after 7/1/11 but prior to 7/1/ 
12: Any alleged victim includes a fetus if at the time of the al- 
leged criminal act a victim was pregnant.] [only for offenses 
committed on or after 7/1/12: Any alleged victim includes a 
human embryo or fetus at any stage of gestation in utero.]|"° 


Comments 


1. Second degree murder is a Class A felony. If the jury finds Element 1(a) 
beyond a reasonable doubt, and that the victim was also a minor, the defendant 
“shall be punished from within one (1) range higher than the sentencing range 
otherwise appropriate” for the defendant. This enhancement doesn’t apply to 
Element 1(b). T.C.A. § 39-13-210(c). 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of second degree murder. T.C.A. § 39-15-401(f). 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. Further, the Committee feels that second degree 
murder involving drugs as the proximate cause of death may not be a result-of- 
conduct offense. Therefore, this instruction retains the statutory definitions of 
“intentionally,” “knowingly,” and “recklessly” rather than the definitions sug- 
gested in State v. Page, 81 S.W.3d 781, 790-93 (Tenn. Crim. App. 2002). 


4. Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-13-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn. Att’y Gen. Op. 13-01 (February 1, 2013), abrogating Tenn. Att’y Gen. 
Op. 08-114 (May 21, 2008). 


°T.C.A, §§ 20-5-106(c), 39-13-214; 7/1/11, no longer requires that the 
Planned Parenthood v. Sundquist, 38 fetus be viable to be considered a vic- 
S.W.3d 1, 17 (Tenn. 2000). tim, 


107 C.A. § 39-13-214, amended eff. 
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7.06 -'T.P.I.—CRIM. | Ch. 7 
T.P.I..—Crim. 7.06 Voluntary manslaughter 


Any person who commits voluntary manslaughter is guilty of 
a crime. | | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant unlawfully killed the alleged victim; 
‘ and | 
(2) that the defendant acted intentionally or knowingly; 
| and 
(3) that the Fling resulted from a state of passion produced 
by adequate provocation from the alleged victim’ suf- 


ficient to lead a reasonable person to act in an irrational 
manner; 


[and 


(4) only for offenses committed on or after July 1, 
2019: that the offense was committed by discharging a 
firearm from within a motor vehicle and the victim was 
a minor.| 


[The distinction between voluntary manslaughter and second 
degree murder is that voluntary manslaughter requires that the 
killing result from a state of passion produced by adequate prov- 
ocation from the alleged victim’ sufficient to lead a reasonable 
person to act in an irrational manner.| 


[“Firearm” means /any weapon that will or is designed to or 
may readily be converted to expel a projectile by the action of an 
explosive] [, or the frame or receiver of any such weaponf [, or any 


7.06 ’State v. Tilson, 503 S.W.2d 921 

'NC.A. § 39-13-211(a). (Tenn. 1974). See Comment 2. 
*State v. Tilson, 503 S.W.2d 921 ‘The trial judge should consult 
(Tenn. 1974). See Comment 2, 27 C.FE.R. § 478.11 to draft the defini- 
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7.06 


firearm muffler or firearm silencer? [any destructive device].° [The 
definition of “firearm” does not include an antique firearm.’ 


(“Motor vehicle means every vehicle that is self-propelled, 
excluding electric scooters, motorized bicycles, and every vehicle 
that is propelled by electric power obtained from overhead trolley 
wires. “Motor vehicle” means any low speed vehicle or medium 
speed vehicle as defined in this chapter. “Motor vehicle” means 
any mobile home or house trailer as defined in § 55-1-105.]° 


“Knowingly” means that.a person acts with an awareness 
that [his/ [her] conduct is reasonably certain to cause the death of 
the alleged victim." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally." 


“Intentionally” means that a person acts intentionally when 
it is the person’s conscious objective or desire to cause the death 
of the alleged victim.” 


[only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.'* For you to find the 
defendant guilty of this offense committed upon a fetus, the state 
must have proven the viability of the fetus beyond a reasonable 
doubt.] [only for offenses committed on or after 7/1/11 but 
prior to 7/1/12: Any alleged victim includes a fetus if at the time 
of the alleged criminal act a victim was pregnant.| [only for of- 
fenses committed on or after 7/1/12: Any alleged victim 


tion of “frame or receiver” if it is fairly 
raised in the proof. | 
5The trial judge should consult 


27 C.F.R. § 478.11 to draft the defini- — 


tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 

®The trial judge should consult 
T.C.A. § 89-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 

’The trial judge should consult 
T.C.A. § 89-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


®7C.A. § 39-11-106. 
°T.C.A. § 55-1-103. 


"State v. Page, 81 S.W.3d 781, 
790-93 (Tenn. Crim. App. 2002). 

"T.C.A. § 39-11-301(a)(2). 

"State v. Page, 81 S.W.3d 781, 
790-93 (Tenn. Crim. App. 2002) (Ap- 
pendix). | 

ST.C.A, § 20-5-106(c), T.C.A. § 39- 
13-214; Planned Parenthood v. 


Sundquist, 38 S.W.3d 1, 17 (Tenn. 
2000). 
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includes a human embryo or fetus at any stage of gestation in 
utero.|" 


Comments 


1. Voluntary manslaughter is a Class C felony. T.C.A. § 39-13-211(b).If the 
jury finds that this offense was committed by discharging a firearm from within 
a motor vehicle and the victim was a minor, it shall be punished one (1) clas- 
sification higher than is otherwise provided. T.C.A. § 39-13-209.. 


2. In State v. Torvarius Mason, No. W2017-01863-CCA-R3-CD, 2019 WL 
350756 (Tenn. Crim. App., Jackson, January 28, 2019), the Court affirmed the 
trial judge for not charging voluntary manslaughter as a lesser-included of- 
fense, because there was no evidence to show that the defendant killed the 
victim while “in a state of passion produced by adequate provocation sufficient 
to lead a reasonable person to act in an irrational manner.” The defendant was 
looking for the person who shot his brother a short time earlier that night, but 
there was absolutely no proof in the record that the victim was involved in the 
shooting, so the victim presented no “adequate provocation.” The unarmed 
victim did nothing to provoke the defendant before the defendant shot him five 
times, killing him. Defendant was not entitled to a jury instruction on voluntary 
manslaughter. The Court of Criminal Appeals has held that the elements which 
distinguish voluntary manslaughter from murder are those of “adequate provo- 
cation” and the “state of passion.” It has long been held under Tennessee law, 
and at common law, that a murder will only be reduced to voluntary man- 
slaughter when the provocation was caused by the victim.. The Tennessee 
Supreme Court first addressed this issue in State v. Tilson, 503 S.W.2d 921 
(Tenn. 1974), in which the defendant had been involved in a barroom brawl 
with several men prior to leaving the bar. 503 S.W.2d at 921-22. The defendant 
returned a short time later with a pistol and shot the victim who had taken no 
active part in the fight but had been “on the side” of the one provoking the fight. 
Id. at 923-24. It was held that the defendant’s actions did not constitute volun- 
tary manslaughter because he killed an unarmed man who was simply “on the 
side” of the person who provoked an earlier fight with the defendant, and did 
nothing to provoke him. 


3. A biatch of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of voluntary manslaughter. T.C.A. § 89-15-401(f). 


4. Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-13-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn. Att’y Gen. Op. 13-01 (February 1, 2013), abrogating Tenn. Att’y Gen. 
Op. 08-114 (May 21, 2008). 


TCA. § 39-13-214, amended eff. fetus be viable to be considered a vic- 
7/1/11, no longer requires that the’ tim. 
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7.07 
T.P.1.—Crim. 7.07 Criminally negligent homicide 


Any person: who commits criminally negligent homicide is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant’s conduct resulted in the death of the 
alleged victim; 


and 
(2) that the defendant acted with criminal negligence; 
land 


(3) only for offenses committed on or after July 1, 
2019: that the offense was committed by discharging a 
firearm from within a motor vehicle and the victim was 
a minor. | 


“Firearm” means /any weapon that will or is designed to or 
may readily be converted to expel a projectile by the action of an 
explosive] [, or the frame or receiver of any such weaponf [, or any 
firearm muffler or firearm silencerf [any destructive device].* [The 
definition of “firearm” does not include an antique firearm.*['] 


(“Motor vehicle means every vehicle that is self-propelled, 
excluding electric scooters, motorized bicycles, and every vehicle 
that is propelled by electric power obtained from overhead trolley 
wires. “Motor vehicle” means any low speed vehicle or medium 


7.07: 

'T.C.A. § 39-13-212(a). 

*The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

3The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


“The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 


*The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


®T.C.A. § 39-11-106. 
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speed vehicle as defined in this chapter. “Motor vehicle” means 
any mobile home or house trailer as defined in § 55-1-105.]’ 


“Criminal negligence” means that a person acts with crimi- 
nal negligence when the person ought to be aware of a substantial 
and unjustifiable risk that the alleged victim will be killed. The 
risk must be of such a nature and degree that the failure to 
perceive it constitutes a gross deviation from the standard of care 
that an ordinary person would exercise under all the circum- 
stances as viewed from the accused person’s standpoint.® 


The requirement of criminal negligence is also established if 
it is shown that the defendant acted intentionally, knowingly or 
recklessly.° 7 


“Intentionally” means that a person acts intentionally when 
it is the person’s conscious objective or desire to cause the death 
of the alleged victim." 


“Knowingly” means that a person acts with an awareness 
that /his/ [her] conduct is reasonably certain to cause the death of 
the alleged victim." 


“Recklessly” means that a person acts recklessly when the 
person is aware of, but consciously disregards, a substantial and 
unjustifiable risk that the alleged victim will be killed. The risk 
must be of such a nature and degree that its disregard consti- 
tutes a gross deviation from the standard of care that an ordinary 
person would exercise under all the circumstances as viewed 
from the accused person’s standpoint.” 


lonly for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 


TTC.A. § 55-1-103._ pendix), 
8State v. Page, 81 S.W.3d 781 11 
BY) ae , State v. Page, 81 S.W.3d 781, 
Jatdaood® fe Crim. App. 2002) (Ap- 790_93 (Tenn. Crim. App. 2002) (Ap- 
 PC.A. § 39-11-301(a(2). ahah oat 3. 
State v. Page, 81 S.W.3d 781, State v. Page, 81 S.W.3d 781 


790-93 (Tenn. Crim. App. 2002) (Ap- (Tenn. Crim. App. 2002) (Appendix), 


174 


Ch. 7 CRIMINAL HOMICIDE 
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capable of living outside the uterus.'? For you to find the 
defendant guilty of this offense committed upon a fetus, the state 
must have proven the viability of the fetus beyond a reasonable 
doubt.] [only for offenses committed on or after 7/1/11 but 
prior to 7/1/12: Any alleged victim includes a fetus if at the time 
of the alleged criminal act a victim was pregnant.] [only for of- 
fenses committed on or after 7/1/12: Any alleged victim 
includes a human embryo or fetus at any stage of gestation in 
utero.]"4 


[If you find beyond a reasonable doubt that the defendant 
was criminally negligent, you must also find that the death of the 
alleged victim was the proximate result of the defendant’s crimi- 
nal negligence. The defendant’s actions need not be the sole or 
immediate cause of death. If you find that the direct cause of 
death was an act of [the victim/ [a third party], before you can 
convict the defendant you must also find beyond a reasonable 
doubt that the act of the /victim/ [third party] causing the death 
was a natural and probable result of the defendant’s criminal 
negligence.]"® 


Comments 


1. Criminally negligent homicide is a Class E felony. T.C.A. § 39-18- 
212(b).If the jury finds that this offense was committed by discharging a firearm 
from within a motor vehicle and the victim was a minor, it. shall be punished 
one (1) classification higher than is otherwise provided. T.C.A. § 39-13-209. 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of criminally negligent homicide. T.C.A. § 39-15-401(f). 


3. Tenn. Pub, Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-13-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn. Att’y Gen. Op. 13-01 a sl 1, 2013), abrogating Tenn. Att'y Gen. 
Op. 08-114 spa 21, 2008). 


'8T.C.A. § 20-5-106(c), T.C.A. § 39- 
13-214; Planned Parenthood v. 
Sundquist, 38 S.W.3d 1, 17 (Tenn. 
2000). 

“4NC.A. § 39-18-214, amended eff 
7/1/11, no longer requires that the 
fetus be viable to be considered a vic- 
tim. 


"State v. Goodwin, 148 S.W.8d 
771, 779 (Tenn. 2004), This paragraph 
should be instructed when an inter- 
vening cause of death due to the defen- 
dant’s conduct has been raised in the 
proof. The trial judge may wish to 
charge 42.14 in its stead. 
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T.P.I1.—Crim. 7.08(a) Vehicular homicide 
(reckless conduct) 


Any person who commits the offense of vehicular homicide is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant killed the alleged victim by the opera- 
tion of a [motor vehicle] [automobile] [airplane] [motor- 
boat/; 


and 
(2) that the defendant acted recklessly; 
and 


(3) that the killing was the proximate result of conduct 
creating a substantial risk of death or serious bodily 
injury to a person. 


“Proximate result” means a result, which in natural and 
continuous sequence, is a product of an act occurring or concur- 
ring with another, which, had it not happened, the result would 
not have occurred.’ 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].° [“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 


7.08(a) — CRIM. 7.05(b), Second degree mur- 
ITC.A. § 39-13-213(a)(1). der (drugs as proximate cause). 
*The definition of “proximate 9P.C.A. § 39-11-106. The trial 


result” is based on the definition of judge may wish to omit the language 
“proximate cause,” as set forthin T.PI. regarding a broken bone of a child if 
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impairment of the function of a bodily member, organ, or mental 
faculty.]* 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.° 


The requirement of “recklessly” is also established if it is 
shown that the defendant acted knowingly or intentionally.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or the result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


[If recklessness establishes an element of an offense and the 
person is unaware of the risk because of voluntary intoxication, 
the person’s unawareness is immaterial in a prosecution for that 
offense.® Voluntary intoxication means intoxication caused by a 
substance that the person knowingly introduced into the person’s 
body, the tendency of which to cause intoxication was known or 
ought to have been known."| 


[only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 


not fairly raised in the proof. ™TC.A. § 39-11-106. 


47.C.A. § 39-11-106. 87.C.A. § 39-11-106. 
57.C.A. § 39-11-106. °T.C.A. § 39-11-503(b). 
67.C.A. § 39-11-301(a)(2). mn CA. § 39-11-503(d)(3). 
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development wherein it could reasonably be expected to be 
capable of living outside the uterus.'’ For you to find the 
defendant guilty of this offense committed upon a fetus, the state 
must have proven the viability of the fetus beyond a reasonable 
doubt.] [only for offenses committed on or after 7/1/11 but 
prior to 7/1/12: Any alleged victim includes a fetus if at the time 
of the alleged criminal act a victim was pregnant.] [only for of- 
fenses committed on or after 7/1/12: Any alleged victim 
includes a human embryo or fetus at any stage of gestation in 
utero.]"” 


Comments 


1. Vehicular homicide due to conduct creating a substantial risk of death or 
serious bodily injury is a Class C felony. T.C.A. § 39-13-213(b). 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of vehicular homicide. T.C.A. § 39-15-401(f). 


3. Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal lability “any act, or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-13-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects, 
See Tenn. Att’y Gen. Op. 13-01 (February 1, 2013), abrogating Tenn, Att’y Gen, 
Op. 08-114 (May 21,-2008). 


_ “TGC.A. § 20-5-106(c); T.C.A. § 39- ®1C,A. § 39-13-214, amended eff. 

13-214; Planned Parenthood vy. 7/1/11, no longer requires that the 
Sundquist, 38 S.W.3d 1, 17 (Tenn. fetus be viable to be considered a vic- 
2000). tim. 


178 


Ch. 7 ~ CRIMINAL HOMICIDE 7.08(b) 


T.P.I —Crim. 7.08(b) Vehicular homicide 
(intoxication) 


Any person who commits the offense of vehicular homicide is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant killed the alleged victim by the opera- 
tion of a [motor vehicle] [automobile] [airplane] [motor- 
boat; 


and 


(2) that the defendant acted recklessly; 


\ 


and 


(3) that the killing was the proximate result of the driver’s 
intoxication. 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused: person’s 
standpoint.’ 


The requirement of “recklessly” is also established if it is 
shown that the defendant acted knowingly or intentionally.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or the result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


7.08(b) . °T.C.A. § 39-11-301(a)(2). 
'T.C.A. § 39-13-213(a)(2). 4TC.A. § 39-11-106. 
27'C.A. § 39-11-106. 
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“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


If recklessness establishes an element of an offense and the 
person is unaware of the risk because of voluntary intoxication, 
the person’s unawareness is immaterial in a prosecution for that 
offense.° 


Voluntary intoxication means intoxication caused by a 
substance that the person knowingly introduced into the person’s 
body, the tendency of which to cause intoxication was known or 
ought to have been known.’ 


“Proximate result” means a result, which in natural and 
continuous sequence, is a product of an act occurring or concur- 
ring with another, which, had it not happened, the result would 
not have occurred.® 


[Only for offenses committed on or after 1/1/11: “Intoxi- 
cation” is defined as acting under the influence of /an intoxicant/ 
[marijuana] [a controlled substance] [only for offenses commit- 
ted on or after 5/15/12: a controlled substance analogue] [a drug] 
la substance affecting the central nervous system] [or any combina- 
tion thereof]. The expression “under the influence of /an intoxi- 
cant] [marijuana] [a controlled substance] [only for offenses 
committed on or after 5/15/12: a controlled substance analogue] 
la drug] [a substance affecting the central nervous system] [or any 
combination thereof?’ covers not only all the well known and eas- 
ily recognized conditions and degrees of intoxication, but also any 
mental or physical condition which is the result of taking /an 
intoxicant] [marijuana] [a controlled substance] [only for offen- 
ses committed on or after 5/15/12: a controlled substance ana- 
logue] [a drug] [a substance affecting the central nervous system] 
lor any combination thereof] in any form and which deprives one 
of that clearness of mind and control of oneself which one would 


°T.C.A. § 39-11-106. result” is based on the definition of 
67.C.A. § 39-11-503(b). “proximate cause,” as set forth in T.P.I. 
™1.C.A. § 39-11-503(d)(3). — CRIM. 7.05(b), Second degree mur- 
8 ve der (drugs as proximate cause), 

The definition of “proximate 
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otherwise possess. In this situation, it would not be necessary 
that the person be in such a condition as would make [him] [her] 
guilty of public drunkenness. The law merely requires that the 
person be under the influence of /an intoxicant/ [marijuana] [a 
controlled substance] [only for offenses committed on or after 
5/15/12: a controlled substance analogue] [a drug] [a substance 
affecting the central nervous system] [or any combination thereof]. 
The degree of intoxication must be such that it impairs the driv- 
er’s ability to safely operate a motor vehicle by depriving the 
driver of the clearness of mind and control of [himself] [herself] 
which /he/ [she/ would otherwise possess. ]° 


{Only for offenses committed prior to 1/1/11: “Intoxica- 
tion” is defined as acting under the influence of /an intoxicant/ 
[marijuana] [a narcotic drug] [a drug producing stimulating ef- 
fects on the central nervous system/. The expression “under the 
influence of /an intoxicant/ [marijuana] [a narcotic drug] [a drug 
producing stimulating effects on the central nervous system]’ cov- 
ers not only all the well known and easily recognized conditions 
and degrees of intoxication, but also any mental or physical condi- 
tion which is the result of taking /an intoxicant/ [marijuana] [a 
narcotic drug] [a drug producing stimulating effects on the central 
nervous system/ in any form and which deprives one of that clear- 
ness of mind and control of oneself which one would otherwise 
possess. In this situation, it would not be necessary that the 
person be in such a condition as would make /him] [her/ guilty of 
public drunkenness. The law merely requires that the person be 
under the influence of /an intoxicant/ [marijuana] [a narcotic 
drug] [a drug producing stimulating effects on the central nervous 
system]. The degree of intoxication must be such that it impairs 
to any extent the driver’s ability to operate a vehicle.]"° 


[only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.'’ For you to find the 
defendant guilty of this offense committed upon a fetus, the state 
must have proven the viability of the fetus beyond a reasonable 
doubt.] [only for offenses committed on or after 7/1/11 but 


°T.C.A. § 55-10-401(a)(1). 13-214; Planned Parenthood v. 
107 CA. § 55-10-401(a)(1). Sundquist, 388 S.W.3d 1, 17 (Tenn. 
.or eS 2000). 


"1C.A. § 20-5-106(c); T.C.A. § 39- 
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prior to 7/1/12: Any alleged victim includes a fetus if at the time 
of the alleged criminal act a victim was pregnant.] [only for of- 
fenses committed on or after 7/1/12: Any alleged victim 
includes a human embryo or fetus at any stage of gestation in 
utero.|'* 


Comments 


1. Vehicular homicide as the result of driver intoxication is a Class B felony. 
T.C.A. § 39-13-213(b). 


For offenses committed on or after 1/1/17, the defendant is ineligible for 
probation. For offenses committed prior to 7/1/15, any sentence of ten years or 
less is eligible for probation. For offenses committed on or after 7/1/15, but prior 
to 1/1/17, the following mandatory minimum rules apply: There is a mandatory 
minimum sentence of forty-eight (48) consecutive hours of incarceration before a 
defendant is eligible for release on probation. If the defendant has one (1) prior 
conviction for an alcohol-related offense (defined as DUI, vehicular assault, 
vehicular homicide as a result of intoxication or aggravated vehicular homicide), 
there is a mandatory minimum sentence of forty-five (45) consecutive days of 
incarceration. If the defendant has any combination of two (2) prior convictions 
for an alcohol-related offense, there is a mandatory minimum sentence of one 
hundred twenty (120) consecutive days of incarceration. If the defendant has 
any combination of three (3) or more prior convictions for an alcohol-related of- 
fense, there is a mandatory minimum sentence of one hundred fifty (150) con- 
secutive days of incarceration. The trial judge should utilize T.P.I.— Crim. 
6.04(a) when submitting prior offenses to the jury in a bifurcated proceeding. 
T.C.A. § 39-13-106(b). See also T.P.I.—Crim 42.19, Inferences. 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of vehicular homicide. T.C.A. § 39-15-401(f). 


3. Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-13-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn. Att’y Gen. Op. 13-01 (February 1, 2013), abrogating Tenn. Att’y Gen. 
Op. 08-114 (May 21, 2008). 


1 CA. § 39-13-214, amended eff. fetus be viable to be considered a vic- 
7/1/11, no longer requires that the tim. | 
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T.P.I.—Crim. 7.08(c) Vehicular homicide (.08% 
alcohol concentration) 


Any person who commits tg offense of vehicular homicide is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant killed the alleged victim by the opera- 
tion of a /motor vehicle] [automobile] [airplane] [motor- 
boat/; 


and 
(2) that the defendant acted recklessly; 
| and 


(3) that the killing was the proximate result of the driver’s 
intoxication. 


“Intoxication” is defined as having an alcohol concentration 
in the blood or breath of eight-hundredths of one percent (.08%) 
or more [for offenses occurring prior to July 1, 2003, substitute 
“ten-hundredths of one percent (.10%) or more”].’ 


“Proximate result” means a result, which in natural and 
continuous sequence, is a product of an act occurring or concur- 
ring with another, which, had it not happened, the result would 
not have occurred.° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 


7,08(c) result” is based on the definition of 

1 “proximate cause,” as set forth in T.PI. 
T.C.A. § 39-18-213(a)(2). p , 

— CRIM. 7.05(b), S . 

20.C.A. § 55-10-401(a)(2). (b), Second degree mur 


der (drugs as proximate cause), 
3The definition of “proximate 
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the circumstances as viewed from the accused person’s 
standpoint." 


The requirement of “recklessly” is also established if it is 
shown that the defendant acted knowingly or intentionally.” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted “intentionally.”’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or the result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


If recklessness establishes an element of an offense and the 
person is unaware of the risk because of voluntary intoxication, 
the person’s unawareness is immaterial in a prosecution for that 
offense.’ Voluntary intoxication means intoxication caused by a 
substance that the person knowingly introduced into the person’s 
body, the tendency of which to cause intoxication was known or 
ought to have been known." 


[only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time.of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.'' For you to find the 
defendant guilty of this offense committed upon a fetus, the state 
must have proven the viability of the fetus beyond a reasonable 
doubt.] [only for offenses committed on or after 7/1/11 but 
prior to 7/1/12: Any alleged victim includes a fetus if at the time 


47.C.A. § 39-11-106. °T.C.A. § 39-11-503(b). 

5T.C.A, § 39-11-301(a)(2). WN C.A. § 39-11-503(d)(3). 

6T'C_A. § 39-11-106. ie 7 § Beer Oe), eae Beat 
7 = anne aren oOo Vi 
Riera: § 39-11-30 1(a)(2). Sundquist, 38 S.W.3d 1, 17 (Tenn. 
T.C.A. § 39-11-106. 2000). 
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of the alleged criminal act a victim was pregnant.] [only for of- 
fenses committed on or after 7/1/12: Any alleged victim 
includes a human embryo or fetus at any stage of gestation in 
utero. |"? 


Comments 


1. Vehicular homicide as the proximate result of driver intoxication is a 
Class B felony. T.C.A. § 39-13-213(b). 


For offenses committed on or after 1/1/17, the defendant is ineligible for 
probation. For offenses committed prior to 7/1/15, any sentence of ten years or 
less is eligible for probation. For offenses committed on or after 7/1/15, but prior 
to 1/1/17, the following mandatory minimum rules apply: There is a mandatory 
minimum sentence of forty-eight (48) consecutive hours of incarceration before a 
defendant is eligible for release on probation. If the defendant has one (1) prior 
conviction for an alcohol-related offense (defined as DUI, vehicular assault, 
vehicular homicide as a result of intoxication or aggravated vehicular homicide), 
there is a mandatory minimum sentence of forty-five (45) consecutive days of 
incarceration. If the defendant has any combination of two (2) prior convictions 
for an alcohol-related offense, there is a mandatory minimum sentence of one 
hundred twenty (120) consecutive days of incarceration. If the defendant has 
any combination of three (3) or more prior convictions for an alcohol-related of- 
fense, there is a mandatory minimum sentence of one hundred fifty (150) con- 
secutive days of incarceration. The trial judge should utilize T.P.I.— Crim. 
6.04(a) when submitting prior offenses to the jury in a bifurcated proceeding. 
T.C.A. § 39-13-106(b). See also T.P.I.—Crim 42.19, Inferences. 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of vehicular homicide. T.C.A. § 39-15-401(f). 


3. Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-13-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn. Att’y Gen, Op. 13-01 (February 1, 2013), abrogating Tenn. Att’y Gen. 
Op. 08-114 (May 21, 2008). 


"17 C.A. § 39-13-214, amended eff. fetus be viable to be considered a vic- 
7/1/11, no longer requires that the tim. 
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T.P.I —Crim. 7.08(d) Vehicular Homicide (Drag 
Racing) — 


Any person who commits the offense of vehicular homicide is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant killed the alleged victim by the ges 
tion of a motor vehicle; 


and 
(2) that the defendant acted recklessly; 
and 


(3) that the killing was the proximate result of conduct 
constituting the offense of drag racing. 


For you to find the defendant’s conduct constituted the of- © 
fense of drag racing, the state would have to prove beyond a rea- 
sonable doubt that the defendant operated a motor vehicle /upon 
the public highways of this state/ [on the premises of any shop- 
ping center, trailer park, any apartment house complex, or any 
other premises generally frequented by the public at fare! for the 
purpose of drag racing.’ 


“Drag racing” means: 


(A) The use of any motor vehicle for the purpose of ascer- 
taining the maximum speed obtainable by the vehicle; 


(B) The use of any motor vehicle for the purpose of ascer- 
taining the highest obtainable speed of the vehicle 
within a certain distance or within a certain time limit; 


(C) The use of any one (1) or more motor vehicles for the 
purpose of comparing the relative speeds of such vehicle 


7.08(d) *See T.C.A. § 55-10-502 and T.PI. 


'T.C.A. § 39-18-213(a)(3) and — Crim. 38.21, 
T.C.A. § 55-10-502. 
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or vehicles, or for comparing the relative speeds of such 
vehicle or vehicles within a certain distance or within a 
certain time limit; 


(D) The use of one (1) or more motor vehicles in an attempt 
to outgain, outdistance or to arrive at a given destina- 
tion simultaneous with or prior to that of any other mo- 
tor vehicle; or 


(EK) The use of any motor vehicle for the purpose of the ac- 
cepting of, or the carrying out of any challenge, made 
orally, in writing, or otherwise, made or received with 
reference to the performance abilities of one (1) or more 
motor vehicles.* 


“Motor vehicle” means every vehicle, including a low speed 
vehicle or a medium speed vehicle that is self-propelled, exclud- 
ing [Only for offenses committed on or after July 1, 2019: 
electric scooters, electric bicycles as defined in § 55-8-301,] motor- 
ized bicycles, and every vehicle, including a low speed vehicle or 
a medium speed vehicle that is propelled by electric power 
obtained from overhead trolley wires, but not operated upon rails. 
“Low-speed vehicle” means any four-wheeled electric vehicle, 
excluding golf carts, whose top speed is greater than twenty miles 
per hour (20 mph) but not greater than twenty-five miles per 
hour (25 mph), including neighborhood vehicles. “Medium-speed 
vehicle” means any four-wheeled electric or gasoline-powered ve- 
hicle, excluding golf carts, whose top speed is greater than thirty 
miles per hour (80 mph) but not more than thirty-five miles per 
hour (85 mph). “Vehicle” means every device in, upon or by which 
any person or property is or may be transported or drawn upon a 
highway, excepting devices used exclusively upon stationary rails 
or tracks. [The words “or a medium-speed vehicle” and the 
definition of “medium-speed vehicle” only apply to offen- 
ses committed on or after 7/1/08]* 


“Proximate result” means a result, which in natural and 
continuous sequence, is a product of an act occurring or concur- 
ring with another, which, had it not happened, the result would 
not have occurred.” 


(“Public highways” means all of the streets, roads, highways, 


°T.C.A. § 55-10-501(1). "The definition of “proximate 
41.C.A. § 55-8-101. result” is based on the definition of 
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expressways, bridges and viaducts, including any and all adjacent 
rights-of-way thereto, which are owned, constructed, and/or 
maintained by the state of Tennessee, and/or any municipality or 
political subdivision of the state of Tennessee, and any and all 
highways, roads, streets, etc., which have been dedicated to the 
public use.]° : 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct. when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.’ 


The requirement of “recklessly” is also established if it is 
shown that the defendant acted knowingly or intentionally.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A.person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or the result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


[If recklessness establishes an element of an offense and the 
person is unaware of the risk because of voluntary intoxication, 
the person’s unawareness is immaterial in a prosecution for that 
offense."' Voluntary intoxication means intoxication caused by a 
substance that the person knowingly introduced into the person’s 


“proximate cause,” as set forth in T.P.I. ®7C.A. § 39-11-301(a)(2). 


— Crim. 7.05(b), Second degree murder 9 

(drugs as proximate cause). T.C.A. § 39-11-106. 
67 C.A. § 55-10-501(3). OT C.A. § 39-11-106. 
"T.C.A. § 39-11-106. "NC.A. § 39-11-503(b). 
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body, the tendency of which to cause intoxication was known or 
ought to have been known."| 


lonly for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.'* For you to find the 
defendant guilty of this offense committed upon a fetus, the state 
must have proven the viability of the fetus beyond a reasonable 
doubt.] [only for offenses committed on or after 7/1/11 but 
prior to 7/1/12: Any alleged victim includes a fetus if at the time 
of the alleged criminal act a victim was pregnant.] [only for of- 
fenses committed on or after 7/1/12: Any alleged victim 
includes a human embryo or fetus at any stage of gestation in 
utero.]" 


[It is a defense to prosecution for this offense that the alleged 
drag racing occurred on premises which were properly licensed 
for such purpose.]" 


Comments 


1. Vehicular homicide which is the proximate result of conduct constituting 
the offense of drag racing is a Class C felony. T.C.A. § 39-13-213(b)(1). 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of vehicular homicide. T.C.A. § 39-15-401(f). 


3. Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-13-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn. Att’y Gen. Op. 13-01 (February 1, 2013), abrogating Tenn. Att’y Gen. 
Op. 08-114 (May 21, 2008). 


27 CA. § 39-11-503(d)(3). 41. C.A. § 89-13-214, amended eff. 


18N.C.A, § 20-5-106(c); T.C.A. § 39- 7/1/11, no longer requires that the 
13-2 14; Planned Parenthood v.... fetus be viable to be considered a vic- 


Sundquist, 38 S.W.3d 1, 17 (Tenn. 1m. i 
2000). T.C.A. § 55-10-502(a). 
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T.P.I.—Crim. 7.08(e) Vehicular Homicide 
(Construction Zone) 


Any person who commits the offense of vehicular homicide is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant killed the alleged victim by the opera- 
tion of a /motor vehicle] [automobile] [airplane] [motor- 
boat/; 


and 
(2) that the defendant acted recklessly; 
| and 


(3) that the killing was the proximate result of conduct in a 
posted construction zone where the alleged victim was 
[an employee of the department of transportation] [a 
highway construction worker]. 


“Proximate result” means a result, which in natural and 
continuous sequence, is a product of an act occurring or concur- 
ring with another, which, had it not happened, the result would 
not have occurred. 2 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s stand- 
point® 


7.08(e) “proximate cause,” as set forth in TPL. 
'T.C.A. § 39-13-213(a)(4). — Crim. 7.05(b), Second degree murder 


*The definition of “proximate (drugs as proximate cause). 
result” is based on the definition of 9T.C.A. § 39-11-106. 
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The requirement of “recklessly” is also established if it is 
shown that the defendant acted knowingly or intentionally.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or the result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


[If recklessness establishes an element of an offense and the 
person is unaware of the risk because of voluntary intoxication, 
the person’s unawareness is immaterial in a prosecution for that 
offense.’ Voluntary intoxication means intoxication caused by a 
substance that the person knowingly introduced into the person’s 
body, the tendency of which to cause intoxication was known or 
ought to have been known."| 


[only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.’ For you to find the defendant 
guilty of this offense committed upon a fetus, the state must have 
proven the viability of the fetus beyond a reasonable doubt.) [only 
for offenses committed on or after 7/1/11 but prior to 7/1/ 
12: Any alleged victim includes a fetus if at the time of the al- 
leged criminal act a victim was pregnant.] [only for offenses 
committed on or after 7/1/12: Any alleged victim includes a 
human embryo or fetus at any stage of gestation in utero.]"° 


4T.C.A. § 39-11-301(a)(2). Sundquist, 38 S.W.3d 1, 17 (Tenn. 
5T.C.A. § 39-11-106. 2000). 

67C.A. § 39-11-106. TC.A. § 39-13-214, amended eff. 
™.C.A. § 39-11-503(b). 7/1/11, no longer requires that the 
®1C.A. § 39-11-503(d)(3). fetus be viable to be considered a vic- 


°TC.A, § 20-5-106(c); T.C.A.§39- 2 
13-214; Planned Parenthood v. 
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Comments 


1. Vehicular homicide which is the proximate result of conduct in a 
construction zone is a Class D felony. ier. § 39-13-213(b)(3). 


2. A violation of T.C.A. § 89-15-401, child abuse and neglect, may be a 
lesser included offense of vehicular homicide. T.C.A. § 39-15-401(f). 


8. Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-18-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn. Att’y Gen. Op. 18-01 (February 1, 2013), abrogating Tenn. Att?y Gen. 
Op. 08-114 (May 21, 2008). 


192 


Ch. 7 CRIMINAL HOMICIDE 


7.09 
T.P.I.—Crim. 7.09 Reckless homicide 


Any person who commits the offense of reckless homicide is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant killed the alleged victim; 
and 

(2) that the defendant acted recklessly; 
[and 


(3) only for offenses committed on or after July 1, 
2019: that the offense was committed by discharging a 
firearm from within a motor vehicle and the victim was 
a minor.| 


[“Firearm” means /any weapon that will or is designed to or 
may readily be converted to expel a projectile by the action of an 
explosive] [, or the frame or receiver of any such weaponf [, or any 
firearm muffler or firearm silencerP [any destructive device].* [The 
definition of “firearm” does not include an antique firearm.’/’| 


(“Motor vehicle means every vehicle that is self-propelled, 
excluding electric scooters, motorized bicycles, and every vehicle 
that is propelled by electric power obtained from overhead trolley 
wires. “Motor vehicle” means any low speed vehicle or medium 
speed vehicle as defined in this chapter. “Motor vehicle” means 
any mobile home or house trailer as defined in § 55-1-105.]’ 


7.09 

'T.C.A. § 39-13-215(a). 

*The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

°The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


*The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 


°The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 

°T.C.A. § 39-11-106. 


™T.C.A. § 55-1-103. 
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“Recklessly” means that a person acts recklessly when the 
person is aware of, but consciously disregards, a substantial and 
unjustifiable risk that the alleged victim will be killed. The risk 
must be of such a nature and degree that its disregard consti- 
tutes a gross deviation from the standard of care that an ordinary 
person would exercise under all the circumstances as viewed 
from the accused. person’s standpoint.° 


The requirement of “recklessly” is also established if it is 
shown that the defendant acted intentionally or knowingly.°® 


“Intentionally” means that a person acts intentionally when 
it is the person’s conscious objective or desire to cause the death 
of the alleged victim." 


“Knowingly” means that a person acts with an awareness 
that [his] [her] conduct is reasonably certain to cause the death of 
the alleged victim." | 


[only for offenses committed prior to 7/1/11: Any alleged 
victim includes a fetus which was viable at the time of injury. A 
fetus shall be considered viable if it had achieved a stage of 
development wherein it could reasonably be expected to be 
capable of living outside the uterus.’* For you to find the 
defendant guilty of this offense committed upon a fetus, the state 
must have proven the viability of the fetus beyond a reasonable 
doubt.] lonly for offenses committed on or after 7/1/11 but 
prior to 7/1/12: Any alleged victim includes a fetus if at the time 
of the alleged criminal act a victim was pregnant.] [only for of- 
fenses committed on or after 7/1/12: Any alleged victim 
includes a human embryo or fetus at any stage of gestation in 
utero.]"° 


Comments 


1. Reckless homicide is a Class D felony. T.C.A. § 39-13-215(b). If the jury 


8State v. Page, 81 S.W.3d 781, pendix). | 


790-93 (Tenn. Crim. App. 2002) (Ap- 
pendix). 

°T.C.A. § 39-11-301(a)(2). 

State v. Page, 81 S.W.3d 781, 
790-93 (Tenn. Crim. App. 2002) (Ap- 
pendix). 

"State v. Page, 81 S.W.3d 781, 
790-93 (Tenn. Crim. App. 2002) (Ap- 


"7.C.A. § 20-5-106(c), T.C.A. § 39- 
13-214; Planned Parenthood v. 
Sundquist, 38 S.W.3d 1, 17 (Tenn. 
2000). 


'8T.C.A. § 39-18-214, amended eff. 
7/1/11, no longer requires that the 
fetus be viable to be considered a vic- 
tim. 
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finds that this offense was committed by discharging a firearm from within a 
motor vehicle and the victim was a minor, it shall be punished one (1) classifica- 
tion higher than is otherwise provided. T. C. A. § 39-18-209. 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of reckless homicide. T.C.A. § 39-15-401(f). 


38. Tenn. Pub. Acts ch. 1006, §§ 2 & 4, effective 7/1/12, exempts from crimi- 
nal liability “any act or omission by a pregnant woman with respect to an 
embryo or fetus with which she is pregnant.” See T.C.A. § 39-13-107(c) and 
-214(c). These statutes explicitly prohibit a criminal action against a woman for 
narcotic drug use that results in her newborn’s drug addiction or birth defects. 
See Tenn. Att’y Gen. Op, 13-01 (February 1, 2013), abrogating Tenn. Att’y Gen. 
Op. 08-114 (May 21, 2008). 


195 


7.10 T.P.I.—CRIM. Ch. 7 
T.P.I.—Crim. 7 10 Assisted suicide 


Any person who commits the offense of assisted suicide is 
cuilty of a crime. : 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' : 


[Part A: 


(1) that the defendant provided another person with the 
means by which the person directly or indirectly brought 
about [his/ [her] own death; 


and 
(2) that the defendant provided the means: 


(a) with actual knowledge that the other person 
intended to bring about /his/ [her] own death; 


and 


(b) with the clear intent that the other person bring 
about /his/ [her] own death; 


and 
(3) that the defendant acted intentionally.] 
or 
[Part B: 


(1) that the defendant participated in a physical act by 
which another person directly and intentionally brought 
about [his/ [her] own death; 


and 


(2) that the defendant participated in the physical act: 


7.10 
'T.C.A. § 39-13-216(a). 
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(a) with actual knowledge that the other person 
intended to bring about /his/ [her] own death; 


and | 


(b) with the clear intent that the other person bring 
about [his] [her] own death; 


and 
(3) that the defendant acted intentionally.] 


[“A durable power of attorney” means a power of attorney by 
which a principal designates another his or her attorney in fact 
in writing and the writing contains the words, “This power of at- 
torney shall not be affected by subsequent disability or incapacity 
of the principal,” or “This power of attorney shall become effec- 
tive upon the disability or incapacity of the principal,” or similar 
words showing the intent of the principal that the authority 
conferred. shall be exercisable notwithstanding the principal’s 
subsequent disability or incapacity.]? 


(“Durable power of attorney for health care” means a durable 
power of attorney to the extent that it authorizes an attorney in 
fact to make health care decisions for the principal.]° 


(“Health care provider” means a person, facility or institution 
licensed or authorized to provide health or medical care.]* 


(“Living will” means a written declaration, stating the 
declarant’s desires for medical care or noncare, including pallia- 
tive care, and other related matters such as organ donation and 
body disposal.]° 


(“Medical care” means any procedure or treatment rendered 
by a physician or health care provider designed to diagnose, as- 
sess or treat a disease, illness or injury. These include, but are 
not limited to: surgery; drugs; transfusions; mechanical ventila- 
tion; dialysis; cardiopulmonary resuscitation; artificial or forced 
feeding of nourishment, hydration or other basic nutrients, 


27.C.A. § 34-6-102. The trial °T.C.A. § 34-6-201(1). 
judge may wish to refer to T.C.A. § 34- 4 er, 
6-203 to instruct on whether the dura- aay § 82-11-103(3). 
ble power of attorney is effective. T.C.A. § 32-11-103(4). 
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regardless of the method used; radiation therapy; or any other 
medical act designed for diagnosis, assessment or treatment or to 
sustain, restore or supplant vital body function. This shall not be 
interpreted to allow the withholding or withdrawal of simple 
nourishment or fluids so as to condone death by starvation or — 
dehydration unless the provisions of the instrument which cre- 
ates a living will or durable power of attorney for health care 
include the following or substantially the following: “I authorize 
the withholding or withdrawal of ese rage food, water 
or other nourishment or fluids.”]° 


(“Palliative care” includes any measure taken by a physician 
or health care provider designed primarily to maintain the 
patient’s comfort. These also include, but are not limited to, seda- 
tives and pain-killing drugs, nonartificial oral feeding, suction, 
hydration and hygienic care.]’ 


“Intentionally” means nnee a person acts intentionally with 
respect to the nature of the conduct or toa result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


[It is an exception to this offense that the ‘person: 
(A) [withheld] [withdrew] medical care; 
or 


B) prescribed, dispensed, or administered medication or 
performed medical procedures calculated or intended to 
relieve another person’s pain or discomfort (but not 
calculated or intended to cause death), even if the méd- 
ications or medical procedures may have hastened or 
increased the risk of death; 


of 


(C) failed to prevent another from bringing about [his] [1 her] 
own death.° 


°T.C.A. § 32-11-103(5). e1s Prey Ar esol t-1. 06. 
"T.C.A. § 32-11-103(6). °T.C.A. § 39-13-216(b). 
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If the defendant proves this exception by a preponderance of the 
evidence,’® you must find [him] [her] not guilty.] 


Comments 
1.. Assisted suicide is a Class D felony. T.C.A. § 39-13-216(g). ° 
2. The Committee is of the opinion that the language of T.C.A. § 39-13- 


213(b) are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions). 


OT C.A. § 39-11-202(b)(2). The 42.01, Preponderance of evidence. 
trial judge should utilize T.P.1.—Crim. 
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T.P.1.—Crim. 7.11 Aggravated vehicular 
| homicide 


Members of the Jury, you have found the defendant guilty 
beyond a reasonable doubt of vehicular homicide as charged in 
Count /____/ of the indictment. 


It is now your duty to determine whether the defendant is 
guilty of aggravated vehicular homicide as charged in Count 
[___] of the indictment. The law provides for increased punish- 
ment for aggravated vehicular homicide.’ 





Any person who commits the offense of aggravated vehicular 
homicide is guilty of a crime. 


For you to find the defendant guilty of aggravated vehicular 
homicide, the state must have proven beyond a reasonable doubt 
the existence of the following essential elements:? 


(A) that the defendant has two (2) or more prior convictions 
for driving under the influence of an intoxicant, vehicu- 
lar assault or any combination of such offenses; 


or 


(B) that the defendant has one (1) or more prior convictions 
for the offense of vehicular homicide; 


or 


(C) (1) that there was at the time of the offense twenty- 
hundredths of one percent (.20%) or more by weight 
of blood alcohol in the defendant’s blood; 


and 


(2) that the defendant has one (1) prior conviction for 
driving under the influence of an intoxicant or 
vehicular assault. 


Any record of prior conviction[s] of the defendant is evidence 
which you may consider. A judgment of conviction of any person 


711 *T.C.A. § 39-13-218(a). 
IT.C.A. § 39-13-218(d). 
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under the same name as that of the defendant may create an 
inference that the identity of such person is the same as the 
defendant. However, the jury is not required to make this 
inference. It is the exclusive province of the jury to determine 
whether the facts and circumstances shown by all the evidence in 
the case warrant the inference which the law permits the jury to 
draw.° 


“Prior conviction” means an offense for which the defendant 
was convicted prior to the commission of the instant vehicular 
homicide and includes convictions under the laws of any other 
state, government, or country which, if committed in this state, 
would have constituted vehicular homicide, vehicular assault or 
driving under the influence of an intoxicant.* 


Comments 


1. Aggravated vehicular homicide is a Class A felony. T.C.A. § 39-13-218(d). 
There shall be no release eligibility for a person committing this offense on or 
after July 1, 2015, until the person has served sixty percent (60%) of the 
sentence imposed by the court less sentence credits earned and retained. 
However, no sentence reduction credits authorized by § 41-21-236, or any other 
law, shall operate to reduce below forty-five percent (45%) the percentage of 
sentence such person must serve before becoming release eligible. T.C.A. § 40- 
35-501(k)(8). 


2. The procedure for charging and trying these cases is specifically set out 
in T.C.A. § 39-13-218(c). 


°[.P.I.—Crim 42.19, Inferences. *T.C.A. § 39-13-218(b). 
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KIDNAPPING, FALSE IMPRISONMENT AND 
CUSTODIAL INTERFERENCE 


T.P.I.—Crim. 8.01 Kidnapping 

T.P.I.—Crim. 8.02 Aggravated kidnapping 

T.P.I.—Crim, 8.03 Especially aggravated kidnapping 

T.P.I.—Crim. 8.04 Custodial interference (for offenses 
committed on or after July 1, 2004) ~ 

T.P.I.—Crim. 8.05 False imprisonment 

T.P.Ik.—Crim, 8.06 Involuntary labor servitude [resulting in 


serious bodily injury or death] 
[exceeding one year] [involving 10 or 
more victims] 


T.P.I—Crim. 8.07 Trafficking for forced labor or services 
T.P.I.—Crim, 8.08(a) Trafficking for sexual servitude (Only for 
offenses committed prior to 7/1/12) 


T.P.I.—Crim. 8.08(b) Trafficking For Commercial Sex Act 


T.P.I.—Crim. 8.01 Kidnapping 


Any person who commits the offense of kidnapping is guilty 
of a crime. : 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly removed or confined an- 
other unlawfully so as to interfere substantially with 
the other’s liberty; 


and 


(2) (a) that the removal or confinement was under circum- 
stances that exposed the other to substantial risk of 
bodily injury; 


8.01 
IT'C.A. § 39-13-303(a). 
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or 


(b) [only for offenses committed prior to 7/23/08] 
that the confinement of another was in a condition 
of involuntary servitude. 


A removal or confinement is “unlawful” if it is accomplished 
by force, threat or fraud, or, in the case of a person who is /under 
the age of thirteen (13)] [incompetent], if it is accomplished 
without the consent of a parent, guardian or other person 
responsible for the general supervision of the /minor’s/ [incompe- 
tent’s] welfare.’ 


Although the law requires no specific period of time of 
confinement or distance of removal,’ a removal or confinement 
“interferes substantially” with another’s liberty if the time of 
confinement is significant or the distance of removal is 
considerable.’ 


[only include if another offense against the person’ 
was committed during the alleged kidnapping as to that 
same victim,’ is charged in the indictment and is submit- 
ted to the jury: To find the defendant guilty of this offense, you 
must also find beyond a reasonable doubt that the removal or 
confinement was to a greater degree than that necessary to com- 
mit the offense(s) of as charged /or included/ in count(s) 

. In making this determination, you may consider all the 
relevant facts and circumstances of the case, including, but not 
limited to, the following factors:’ 


27T'C.A. § 39-13-301(15). 


3State v. White, 362 S.W.3d 559, 
576 (Tenn. 2012). 


4Td. at 576-77. 


‘This bracketed language is only 
required when an additional crime 
against the person, such as robbery, 
rape or assault, is also charged as to 
that same victim in the indictment. 
Crimes against property, such as ag- 
gravated burglary, do not raise due 
process concerns. State v. Alston, 465 
S.W. 3d 555, 564 (Tenn. 2015). 


‘This jury instruction is not re- 


quired when a defendant is not 
charged with additional crimes against 
the same victim. This language articu- 
lated in State v. White, 362 S.W. 3d 
559 (Tenn. 2012), was only intended to 
address the due process concerns that 
arise when a defendant is charged 
with kidnapping a victim along with 
other crimes, such as robbery, rape or 
assault, that involve some inherent 
confinement of that victim. State v. 
Teats, 468 S.W. 3d 495 (Tenn. 2015) 
and State v. Williams, 468 S.W. 3d 510 
(Tenn. 2015). 


Td. at 580-81. 
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(a) the nature and duration of the alleged victim’s removal 
or confinement by the defendant; 


(b) whether the removal or confinement occurred during 
the commission of the separate offense; 


(c) whether the interference with the alleged victim’s lib- 
erty was inherent in the nature of the separate offense; 


(d) whether the removal or confinement prevented the al- 
leged victim from summoning assistance, although the 
defendant need not have succeeded in preventing the al- 
leged victim from doing so; 


(e) whether the removal or confinement reduced the 
defendant’s risk of detection, although the defendant 
need not have succeeded in this objective; and 


(f) whether the removal or confinement created a signifi- 
cant danger or increased the alleged victim’s risk of harm 
independent of that posed by the separate offense. 


Unless you find beyond a reasonable doubt that the alleged 
victim’s removal or confinement exceeded that which was neces- 
sary to accomplish the alleged _______ and was not essentially 
incidental to it, you must find the defendant not guilty of 
kidnapping.]° 


(“Bodily injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental 
faculty.]® 


(“Force” means compulsion by the use of physical power or 
violence.]"° 


(“Fraud” is defined as the term is used in ordinary conversa- 
tion and includes, but is not limited to, deceit, trickery, misrepre- 
sentation and subterfuge.]" 


[“Incompetent” means a person who is in need of partial or 
full supervision, protection, and assistance by reason of mental 


81d. at 578-79. 7 C.A. § 39-11-106. 
°TC.A. § 39-11-106. "TC.A. § 39-11-106. 
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illness, physical illness or injury, advanced age, developmental 
disability, or other mental or physical incapacity.]" 


[lonly for offenses committed prior to 7/23/08] “Involun- 
tary servitude” means the condition of a person who is compelled 
by force, coercion or imprisonment and against the person’s will 
to labor for another, whether paid or not.'® “Coercion” means a 
threat, however communicated, to: 


(a) commit any offense; 
or 
(b) wrongfully accuse any person of any offense; 


or 


(c) expose any person to hatred, contempt or ridicule; 


or 
(d) harm the credit or business repute of any person; 

or 
(e) take or withhold action as a public servant or cause a 


public servant to take or withhold action.™] 


[“Violence” means evidence of physical force unlawfully 
exercised so as to damage, injure or abuse.” Physical contact is 
not required to prove violence.'* [Unlawfully pointing a deadly 
weapon at an alleged victim is physical force directed toward the 
body of the victim.]]"” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 


after this offense was repealed on 7/23/ 


"The term “incompetent” is not 
08, and so it doesn’t apply. 


defined in Title 39. The Committee 


derived the definition from former 
T.C.A. § 34-4-102(2). 

'8TC.A. § 39-13-301(8). 

47 C.A. § 39-11-106. The defini- 
tion of “Coercion” contained in T.C.A. 
§ 39-13-301(3) was not enacted until 


'SState v. Fitz, 19 S.W.3d 213, 215 
(Tenn. 2000). 

"State v, Allen, 69 S.W.3d 181, 
186 (Tenn. 2002). 

"State v. Allen, 69 S.W.3d 181, 
186 (Tenn. 2002). 
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circumstances exist. A,person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


Comments 


1. Kidnapping is a Class C felony. T.C.A. § 39-13-303(b). 


8T GiAe 8189-115106 cic OT. G:Av$ 39-11-106, 
'9TC.A. § 39-11-301(a)(2). 
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T.P.I.—Crim. 8.02 Aggravated kidnapping 


Any person who commits an aggravated kidnapping is guilty 
of a crime. : 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:’ 


(1) that the defendant knowingly removed or confined an- 
other unlawfully so as to interfere substantially with 
the other’s liberty; 


and 


(2) (a) that the defendant did so to facilitate the commis- 
gion of the offense of /______/, or flight thereafter; 


[The essential elements necessary to constitute 
[_____] are (Here set out the essential elements)]; 


or 


(b) that the defendant did so to interfere with the per- 
formance of a governmental or political function; 


or 


(c) that the defendant did so with the intent to /inflict 
serious bodily injury on] [terrorize] [the alleged vic- 
_ tim] [another]; 


or 


(d) that the alleged victim suffered bodily injury during 
the removal or confinement;? 


or 


(e) that the defendant possessed or threatened the use 
of a deadly weapon. 


A removal or confinement is “unlawful” if it is accomplished 


8.02 *State v. Henderson, 531 S.W.3d 
'T.C.A. § 39-13-304(a). 687 (Tenn. 2017). 
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8.02 


by force, threat or fraud, or, in the case of a person who is /under 
the age of thirteen (13)] [incompetent], if it is accomplished 
without the consent of a parent, guardian or other person 
responsible for the general supervision of the /minor’s/ [incompe- 
tent’s] welfare.° 


Although the law requires no specific period of time of 
confinement or distance of removal,’ a removal or confinement 
“interferes substantially” with another’s liberty if the time of 
confinement is significant or the distance of removal is 
considerable.” 


[only include if another offense against the person® 
was committed during the alleged aggravated kidnapping 
as to that same victim,’ is charged in the indictment and is 
submitted to the jury: To find the defendant guilty of this of- 
fense, you must also find beyond a reasonable doubt that the re- 
moval or confinement was to a greater degree than that neces- 
sary to commit the offense(s) of as charged /or included] 
in count(s) . In making this determination, you may 
consider all the relevant facts and circumstances of the case, 
including, but not limited to, the following factors:* 

(a) the nature and duration of the alleged victim’s removal 
or confinement by the defendant; 


(b) whether the removal or confinement occurred during 
the commission of the separate offense; 
(c) whether the interference with the alleged victim’s lib- 


erty was inherent in the nature of the separate offense; 


quired when a defendant is not 
charged with additional crimes against 


8T.C.A. § 39-13-301(15). 
“State v. White, 362 S.W.3d 559, 


576 (Tenn. 2012). 
“Id. at 576-77. 


°This bracketed language is only 
required when an additional crime 
against the person, such as robbery, 
rape or assault, is also charged as to 
that same victim in the indictment. 
Crimes against property, such as ag- 
gravated burglary, do not raise due 
process concerns. State v. Alston, 465 
S.W. 3d 555, 564 (Tenn. 2015). 


‘This jury instruction is not re- 


the same victim. This language articu- 
lated in State v. White, 362 S.W. 3d 
559 (Tenn. 2012), was only intended to 
address the due process concerns that 
arise when a defendant is charged 
with kidnapping a victim along with 
other crimes, such as robbery, rape or 
assault, that involve some inherent 
confinement of that victim. State v. 
Teats, 468 S.W. 3d 495 (Tenn. 2015) 
and State v. Williams, 468 S.W. 3d 510 
(Tenn. 2015). 


Sid. at 580-81. 
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(d) whether the removal or confinement prevented the al- 
leged victim from summoning assistance, although the 
defendant need not have succeeded in preventing the al- © 
leged victim from doing so; 


(e) whether the removal or confinement reduced the 
defendant’s risk of detection, although the defendant 
need not have succeeded in this objective; and 


(f) whether the removal or confinement created a signifi- 
cant danger or increased the alleged victim’s risk of harm 
independent of that posed by the separate offense. 


Unless you find beyond a reasonable doubt that the alleged 
victim’s removal or confinement exceeded that which was neces- 
sary to accomplish the alleged ________ and _ was not essentially 
incidental to it, you must find the defendant not guilty of ag- 
gravated kidnapping.]|° 


(“Bodily injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental 
faculty.]"° 


(“Deadly weapon” means a firearm or anything manifestly 
designed, made or adapted for the purpose of inflicting death or 
serious bodily injury or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.]" 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon]” [, or any 
firearm muffler or firearm silencer]* [any destructive device]." 


Td. at 578-79. | The trial judge should consult 
10 27 C.F.R. § 478.11 to draft the defini- 
ice §.39-11-106. tion of “firearm muffler or firearm 

T.C.A, § 39-11-106. silencer” if it fairly raised in the proof. 


The trial judge should consult “The trial judge should consult 
27 C.ER. § 478.11 to draft the defini- T.C.A. § 39-11-106 to draft the defini- 
tion of “frame or receiver” if it is fairly tion of “destructive device” if it is fairly 
raised in the proof. raised in the proof. 
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[The definition of “firearm” does not include an antique 
firearm."*]"® 


[“Force” means compulsion by the use of physical power or 
violence.]|"” 


_(*Fraud” is defined as the term is used in ordinary conversa- 
tion and includes, but is not limited to, deceit, trickery, misrepre- 
sentation and subterfuge.]"® 


[“Incompetent” means a person who is in need of partial or 
full supervision, protection, and assistance by reason of mental 
illness, physical illness or injury, advanced age, developmental 
disability, or other mental or physical incapacity.]'® 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]*° (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]*" 


(“Terrorize” means to use or threaten violence to intimidate 
or cause panic.]” 


[“Violence” means evidence of physical force unlawfully 
exercised so as to damage, injure or abuse.” Physical contact is 
not required to prove violence. [Unlawfully pointing a deadly 


‘SThe trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


"ET C.A. § 39-11-106. 
TCA. § 39-11-106. 
"87. C.A. § 39-11-106. 
"The term “incompetent” is not 


defined in Title 39. The Committee 


derived the definition from former 
T.C.A. § 34-4-102(2). 


°T.C.A. § 39-11-106. The trial 
judge may wish to omit the language 
regarding a broken bone of a child if 
not fairly raised in the proof. 


217. C.A. § 39-11-106. 


2Black’s Law Dictionary (7th Ed. 
1999). 

*8State v. Fitz, 19 S.W.3d 213, 215 
(Tenn. 2000). 


*4State v. Allen, 69 S.W.3d 181, 
186 (Tenn, 2002), 
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weapon at an alleged victim is physical force directed toward the 
body of the victim.]]|”° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.”® | 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” [or “intent”] means that a person acts 
intentionally with respect to the nature of the conduct or to a 
result of the conduct when it is the person’s conscious objective or 


desire to engage in the conduct or cause the result.” 
| Comments 
1. Aggravated kidnapping is a Class B felony. T.C.A. § 39-13-304(b)(1). 


2. It is not a defense to the offense of aggravated kidnapping that the of- 
fender voluntarily releases the victim alive or voluntarily provides information 
leading to the victim’s safe release; however, such actions shall be considered by 
the Court as a mitigating factor at the time of the sentencing. T.C.A. § 39-13- 
304(b)(2). wale 


3. If element 2(a) is applicable and flight is fairly raised by the proof, the 
trial judge should consider including the instruction on flight, T.P.I1—Crim. 42. 
18, Flight, in the jury charge, 


State v. Allen, 69 S.W.3d 181, 277. C.A, § 39-11-301(a)(2). 
186 Sos 2002). 28 CA. § 39-11-106. 
T.C.A. § 39-11-106. 
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T.P.I.—Crim. 8.03 Especially aggravated 


kidnapping 


Any person who commits an especially aggravated kidnap- 
ping is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly removed or confined an- 
other unlawfully so as to interfere substantially with 
the other’s liberty; 


(2) (a) 


(b) 


(c) 


(d) 


and 


that the confinement or removal was accomplished 
with a deadly weapon or by display of any article 
used or fashioned to lead the alleged victim to rea- 
sonably believe it was a deadly weapon; 


or 


that the alleged victim was under the age of thirteen 
(13) at the time of removal or confinement’; 


or 


that the alleged victim was held for ransom or 
reward; 


or 


that the alleged victim was used as a shield or 
hostage; 


8.03 allege, and the state must prove, that 


IT.C.A. § 39-13-305(a). the minor child was removed or con- 


*If the defendant was a parent, 
guardian, or other person responsible 
for the general supervision of the 


fined by force, threat, or fraud. See the 
definition of “unlawfully” in this in- 
struction and State v. Goodman, 90 


minor’s welfare, the indictment must S.W.3d 557, 565 (Tenn. 2002). 
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or 


(e) that the alleged victim suffered serious bodily injury 
during the removal or confinement’. 


A removal or confinement is “unlawful” if it is accomplished 
by force, threat or fraud, or, in the case of a person who is /under 
the age of thirteen (13)] [incompetent], if it is accomplished 
without the consent of a parent, guardian or other person 
responsible for the general supervision of the /minor’s/ [incompe- 
tent’s] welfare.* 


Although the law requires no specific period of time of 
confinement or distance of removal,® a removal or confinement 
“interferes substantially” with another’s liberty if the time of 
confinement is significant or the distance of removal is 
considerable.® : 


[only include if another offense against the person’ 
was committed during the alleged especially aggravated 
kidnapping as to that same victim,’ is charged in the 
indictment and is submitted to the jury: To find the defen- 
dant guilty of this offense, you must also find beyond a reason- 
able doubt that the removal or confinement was to a greater 
degree than that necessary to commit the offense(s) of | 
as charged /or included] in count(s) ____-_. In making this de- 
termination, you may consider all the relevant facts and circum- 
stances of the case, including, but not limited to, the following 
factors:° 


3State v. Henderson, 531 S.W.3d 
687 (Tenn. 2017). 


4T.C.A. § 39-13-301(15). 


5State v. White, 362 S.W.3d 559, 
576 (Tenn. 2012). 


Id. at 576-77. 


"This bracketed language is only 
required when an additional crime 
against the person, such as robbery, 
rape or assault, is also charged as to 
that same victim in the indictment. 
Crimes against property, such as ag- 
gravated burglary, do not raise due 
process concerns. State v. Alston, 465 
S.W. 3d 555, 564 (Tenn. 2015). 


®*This jury instruction is not re- 
quired when a defendant is not 
charged with additional crimes against 
the same victim. This language articu- 
lated in State v. White, 362 S.W. 3d 
559 (Tenn. 2012), was only intended to 
address the due process concerns that 
arise when a defendant is charged 
with kidnapping a victim along with 
other crimes, such as robbery, rape or 
assault, that involve some inherent 
confinement of that victim. State v. 
Teats, 468 S.W. 3d 495 (Tenn. 2015) 
and State v. Williams, 468 S.W. 3d 510 
(Tenn. 2015). 


Td. at 580-81. 
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(a) the nature and duration of the alleged victim’s removal 
or confinement by the defendant; 


(b) whether the removal or confinement occurred during 
the commission of the separate offense; 


(c) whether the interference with the alleged victim’s lib- 
erty was inherent in the nature of the separate offense; 


(d). whether the removal or confinement prevented the al- 
leged victim from summoning assistance, although the 
defendant need not have succeeded in preventing the al- 
leged victim from doing so; 


(e) whether the removal or confinement reduced the 
defendant’s risk of detection, although the defendant 
need not have succeeded in this objective; and 


(f) whether the removal or confinement created a signifi- 
cant danger or increased the alleged victim’s risk of harm 
independent of that posed by the separate offense. 


Unless you find beyond a reasonable doubt that the alleged 
victim’s removal or confinement exceeded that which was neces- 
sary to accomplish the alleged _______ and was not essentially 
incidental to it, you must find the defendant not guilty of espe- 
cially aggravated kidnapping.]"° 


(“Deadly weapon” means a firearm or anything manifestly 
designed, made or adapted for the purpose of inflicting death or 
serious bodily injury or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.]" 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon]" [, or any 
firearm muffler or firearm silencer]'* [any destructive device]."* 


Td. at 578-79. tion of “frame or receiver” if it is fairly 
“1'C.A, § 39-11-106, raised in the proof. 
"The trial judge should consult The trial judge should consult 


27 C.F.R. § 478.11 to draft the defini- 27 C.F.R. § 478.11 to draft the defini- 
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[The definition of “firearm” does not include an antique 
firearm,'*]"® | 


[“Force” means compulsion by the use of physical power or 
violence.]"” 


“Fraud” is defined as the term is used in ordinary conversa- 
tion and includes, but is not limited to, deceit, trickery, misrepre- 
sentation and subterfuge.]"® 


[“Incompetent” means a person who is in need of partial or 
full supervision, protection, and assistance by reason of mental 
illness, physical illness or injury, advanced age, developmental 
disability, or other mental or physical incapacity.]"® 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]”° (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty. |?" 


[“Violence” means evidence of physical force unlawfully 
exercised so as to damage, injure or abuse.” Physical contact is 
not required to prove violence.” [Unlawfully pointing a deadly 


- tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 

“The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 

The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 

"6T.C.A, § 39-11-106. 

'T.C.A. § 39-11-106. 


187 CA. § 39-11-106. 


The term “incompetent” is not 
defined in Title 39. The Committee 
derived the definition from former 
T.C.A. § 34-4-102(2),. 


°T.C.A. § 39-11-106. The trial 
judge may wish to omit the language 
regarding a broken bone of a child if 
not fairly raised in the proof. 


217 C.A. § 39-11-106. 


2State v. Fitz, 19 S.W.3d 213, 215 
(Tenn. 2000). 


*8State v. Allen, 69 S.W.3d 181, 
186 (Tenn. 2002). 
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weapon at an alleged victim is physical force directed toward the 
body of the victim.]]* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.”’ 


Comments 


1. Especially aggravated kidnapping is a Class A felony. T.C.A. § 39-13- 
305(b)(1). 


2. It is not a defense to the offense of especially aggravated kidnapping 
that the offender voluntarily releases the victim alive or voluntarily provides in- 
formation leading to the victim’s safe release; however, such actions shall be 
considered by the Court as a mitigating factor at the time of the HEN NS. 
T.C.A. § 39-13-305(b)(2). 


4State v. Allen, 69 S.W.3d 181, 67 C.A. § 39-11-301(a)(2). 
186 (Tenn. 2002). 27 
T.C.A. § 39-11-106. 
25T.C.A. § 39-11-106. $8 ; 
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T.P.L.—Crim. 8.04 Custodial interference (for 
offenses committed on or after 
July 1, 2004) 


Any person [who acts as an accessory’ to another] who com- 
mits the offense of custodial interference is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 


[Part A: 


(1) that the defendant removed a child younger than eigh- 
teen (18) years of age from the State of Tennessee; 


and 


that the defendant knew the removal of the child 
violated /a child custody determination] [the rightful 
custody of the mother—absent an order of custody to the 
contrary, custody of a child born out of wedlock is with 
the mother®] [a temporary or permanent judgment or 
court order regarding the child’s custody or care]; 


(2) 


and 


that the defendant was related to the child as a natural 
or adoptive parent, step-parent, grandparent, brother, 


(3) 


sister, aunt, uncle, niece or nephew. | 


8.04 


'T.C.A. § 39-13-306(a)(4) and 
T.C.A. § 39-13-306(b)(3) make any 
defendant who acts “as an accessory to 
any act prohibited by this section” 
guilty as a principal offender, as long 
as the defendant has the required re- 
lationship to the child or incompetent 
person as a “natural or adoptive par- 
ent, step-parent, grandparent, brother, 
sister, aunt, uncle, niece or nephew.” 
The Committee suggests that if a 
defendant is charged as an accessory, 
the trial judge should charge T.P.I.— 


Crim. 3.01 (Criminal Responsibility 
for Conduct of Another) as an essential 
element of this offense and substitute 
for the word “defendant” wherever it 
appears in the pattern charge the 
words “one for whom the defendant is 
criminally responsible,” leaving the 
last element setting out the required 
relationship unmodified. 

*T.C.A. § 39-13-306. Tenn. Pub. 
Acts 2004, ch. 834, effective July 1, 
2004, repealed the prior language of 
the statute. 

°T.C.A. § 36-2-303. 
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[Part B: 


(1) 


(2) 


(3) 


[Part C: 
(1) 


(2) 


T.P.1—-CRIM. Ch. 8 


or . 


that the defendant /detained within] [removed from] the 
State of Tennessee a child younger than eighteen (18) 
years of age after the expiration of the non-custodial 
[natural parent’s] [adoptive parent’s/] [guardian’s] lawful 


period of visitation; 


and: 


that the defendant intended to violate /the rightful 
custody of the mother—absent an order of custody to the 
contrary, custody of a child born out of wedlock is with 
the mother*] [a temporary or permanent judgment or 
court order regarding the child’s custody or care]; 


and 


that the defendant was related to the child as a natural 
or adoptive parent, step-parent, grandparent, brother, 
sister, aunt, uncle, niece or nephew.] 


or 


that the defendant /harbored/ [hid/ a child younger than 
eighteen (18) years of age /within/ [outside/ the State of 
Tennessee; | 


and 


that the defendant knew that possession of the child 
was unlawfully obtained by another person in violation 
of /the rightful custody of the mother—absent an order of 
custody to the contrary, custody of a child born out of 
wedlock is with the mother] [a temporary or permanent 
judgment or court order regarding the child’s custody or 
care]; | 


4T.C.A. § 36-2-303. °T.C.A. § 86-2-303. 
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(3) 


[Part D: 


(1) 


(2) 


(3) 


[Part E: 


(1) 


(2) 


KIDNAPPING 8.04 


and 


that the defendant was related to the child as a natural 
or adoptive parent, step-parent, grandparent, brother, 
sister, aunt, uncle, niece or nephew.| 


or 


that the defendant removed an individual adjudged to 
have been incompetent® from the State of Tennessee; 


and 


that the defendant knew the removal of the incompetent 
person violated a temporary or permanent judgment or 
court order regarding the incompetent’s custody or care; 


and 


that the defendant was related to the incompetent 
person as a natural or adoptive parent, step-parent, 
grandparent, brother, sister, aunt, uncle, niece or 
nephew.] 


or 


that the defendant [harbored] [hid] an individual 
adjudged to have been incompetent’ /, ALTE Loutside] 


the State of Tennessee; 


and 


that the defendant knew that possession of the person 


SMembers of the Committee are 
of the opinion that the issue of adjudi- 
cation of incompetency is a question of 
law for the Court. If the issue of incom- 
petency is raised, the Court should 
consider charging that the victim had 
in fact been adjudicated incompetent 
and that the competence had not been 
restored. 


“Members of the Committee are 
of the opinion that the issue of adjudi- 
cation of incompetency is a question of 
law for the Court. If the issue of incom- 
petency is raised, the Court should 
consider charging that the victim had 
in fact been adjudicated incompetent 
and that the competence had not been 
restored. 
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adjudged to have been incompetent was unlawfully 
obtained by another person in violation of a temporary 
or permanent judgment or court order; 


and 


(3) that the defendant was related to the incompetent 
person as a natural or adoptive parent, step-parent, 
grandparent, brother, sister, aunt, uncle, niece or 
nephew.] 


(“Child custody determination” means a judgment, decree, or 
other order of a court providing for the legal custody, physical 
custody, or visitation with respect to a child. “Child custody de- 
termination” includes a permanent, temporary, initial, and 
modification order. “Child custody determination” does not 
include an order relating to child support or other monetary 
obligation of an individual.*] 


(“Harbor” means to afford lodging to; to shelter, or to give 
refuge to; to receive without lawful authority a person for the 
purpose of so concealing /him/ [her] that another having a right 
to the lawful custody of such person shall be deprived of the 
same.*] 


[“Incompetent” means a person who is in need of partial or 
full supervision, protection, and assistance by reason of mental 
illness, physical illness or injury, advanced age, developmental 
disability, or other mental or physical incapacity."*] | 


“Knew” means that a person acts knowingly with respect to 
the conduct or to circumstances surrounding the conduct when 
the person is aware of the nature of the conduct or that the cir- 
cumstances exist. A person acts knowingly with respect to a result 
of the person’s conduct when the person is aware that the conduct 
is reasonably certain to cause the result." 


8T.C.A. § 36-6-205(3). defined in Title 39. The Committee 

Sab eT ai Dictionary (5th Ed. derived the definition from T.C.A. § 34- 
1979). 4-102(2). 

The term “incompetent” is not "TC.A. § 39-11-106. 
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The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” [or “intended”] means that a person acts 
intentionally with respect to the nature of the conduct or to a 
result of the conduct when it is the person’s conscious objective or 
desire to engage in the conduct or cause the result.” 


Comments 


1. The offense of custodial interference is a Class EK felony unless the person 
taken from lawful custody is returned voluntarily by the defendant, in which 
case custodial interference is a Class A misdemeanor. T.C.A. § 39-13-306(e). 


2. It is a defense to custodial interference that the person who removed the 
child or incompetent reasonably believed that at the time the child or 
incompetent was removed, the failure to remove the child or incompetent would 
have resulted in a clear and present danger to the health, safety, or welfare of 
the child or incompetent. T.C.A. § 39-13-306(c)(1). It is also a defense to custodial 
interference that the individual detained or moved in contravention of the right- 
ful custody of the mother or order of custody or care was returned by the 
defendant voluntarily and before arrest or the issuance of a warrant for arrest. 
T.C.A. § 39-13-306(c)(2). See T.P.I.—Crim. 40.11 (Defense: Voluntary return of 
victim). | 


3. For offenses committed prior to July 1, 2004, see T,P.I1.—Crim. 8.04, 
Custodial Interference. 


1 C.A. § 39-11-301(a)(2). ST. CA. § 39-11-106. 
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8.05 
T.P.I.—Crim. 8.05 False imprisonment 


Any person who commits the offense of false imprisonment is 
guilty of a crime. | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant removed or confined another unlaw- 
fully so as to interfere substantially with the other’s lib- 
erty; 


and 
(2) that the defendant acted knowingly. 


A removal or confinement is “unlawful” if it is accomplished 
by force, threat or fraud, or, in the case of a person who is under 
the age of thirteen (13) or incompetent, if it is accomplished 
without the consent of a parent, guardian or other person 
responsible for the general supervision of the minor’s or incompe- 
tent’s welfare.’ 


Although the law requires no specific period of time of 
confinement or distance of removal,’ a removal or confinement 
“interferes substantially” with another’s liberty if the time of 
confinement is significant or the distance of removal is 
considerable.’ 


[only include if another offense against the person® 
was committed during the alleged false imprisonment as 
to that same victim,’ is charged in the indictment and is 
submitted to the jury: To find the defendant guilty of this of- 


8.05 
'T.C.A. § 39-13-302. 
27.C.A. § 39-13-301(15). 


3State v. White, 362 S.W.3d 559, 
576 (Tenn. 2012). 


“Id. at 576-77, 
°This bracketed language is only 
required when an additional crime 


against the person, such as robbery, 
rape or assault, is also charged as to 


that same victim in the indictment. 
Crimes against property, such as ag- 
gravated burglary, do not raise due 
process concerns. State v. Alston, 465 
S.W. 3d 555, 564 (Tenn. 2015). 


Nia eats 

This jury instruction is not re- 
quired when a defendant is not 
charged with additional crimes against 
the same victim. This language articu- 
lated in State v. White, 362 S.W. 3d 
559 (Tenn, 2012), was only intended to 
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fense, you must-also find beyond. a-reasonable doubt that the re- 
moval or confinement was to a greater degree than that neces- 
sary to commit the offense(s) of __. as charged [or included/ 
in count(s) _____.. In making this determination, you may 
consider all the relevant facts and circumstances of the case, 
including, but not limited to, the following factors:’ 


(a) the nature and duration of the alleged victim’s removal 
or confinement by the defendant; 


(b) whether the removal or confinement occurred during 
_ the commission of the separate offense; 


(c) whether the interference with the alleged victim’s lib- 
erty was inherent in the nature of the separate offense; 


(d) whether the removal or confinement prevented the al- 
leged victim from summoning assistance, although the 
defendant need not have succeeded in preventing the al- 
leged victim from doing so; 


(e) whether the removal or confinement reduced the 
defendant’s risk of detection, although the defendant 
need not have succeeded in this objective; and 


(f) whether the removal or confinement created a signifi- 
cant danger or increased the alleged victim’s risk of harm 
independent of that posed by the separate offense. 


Unless you find beyond a reasonable doubt that the alleged 
victim’s removal or confinement exceeded that which was neces- 
sary to accomplish the alleged _____ and. was. not essentially 
incidental to it, you must find the defendant not guilty of false 
imprisonment.° 


[“Force” means compulsion by the use of physical power or 
-violence.]? 


address the due process concerns that and State v. Williams, 468 S.W. 3d 510 
arise when a defendant is charged (Tenn. 2015), 

with kidnapping a victim along with 7 

other crimes, such as robbery, rape or Id, at 580-81. 





assault, that involve some inherent © 8 # 
confinement of that victim. State _v. ne at 
Teats, 468 S.W. 3d 495 (Tenn. 2015) T.C.A, § 39-11-106. 
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[“Fraud” is defined as the term is used in ordinary conversa- 
tion and includes, but is not limited to, decatt; trickery, misveprer 
sentation and subterfuge.]"° 


RR NE means a person who is in need of partial or 
full supervision, protection, and assistance by reason of mental 
illness, physical illness or injury, advanced age, developmental 
disability, or other mental or physical incapacity.]" 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to the circumstances surrounding the 
conduct when the person is aware of the nature of the conduct or 
that the circumstances exist. A person acts knowingly with re- 
spect to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


Comments 


1. False imprisonment is a Class A misdemeanor, T.C.A. § 39-13-302(b). 


"NC.A. § 39-11-106. 4-102(2). 
12 
"The term “incompetent” is not sig ge § 39-11-1006. 
defined in Title 39. The Committee ~“T.C.A. § 39-11-301(a)(2). 


derived the definition from T.C.A. § 34- 41 C.A. § 39-11-106. 
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T.P.I.—Crim. 8.06 Involuntary labor servitude 


[resulting 1 in serious bodily 
injury or death] [exceeding 
one year] [involving 10 or 
more victims] 


Any person who commits the offense of involuntary labor 
servitude is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


(1) that the defendant /subjected/ [attempted to subject] an- 
other person to forced labor or services; 


and 


(2) that the defendant acted knowingly; 


(3) (a) 


(b) 


(c) 


(d) 


land 


that the violation resulted in the serious bodily 
injury or death of a victim; 


or 


that the period of time during which the victim was 
held in servitude exceeded one (1) year; 


or 


that the defendant held ten (10) or more victims in 
servitude at any time during the course of the 


defendant’s criminal episode; 


or 


for offenses committed on or after 7/1/12: that 
the victim was under age thirteen (13).] 


“Rorced labor or services” means labor or services that are 


8.06 


'T.C.A. §§ 39-13-307(a) and (d). 
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performed or provided by another person and are obtained or 
maintained through the defendant’s: 


(A) 


(B) 


(C) 


(D) 


(EK) 
(F) 


Causing or threatening to cause physical [for offenses 
committed on or after 7/1/12: serious bodily] harm to 
any person; 


Physically restraining or threatening to physically re- 
strain another person; 


Abusing or threatening to abuse the law or legal pro- 
cess; 


Knowingly destroying, concealing, removing, confiscat- 
ing or possessing any actual or purported passport or 
other immigration document, or any other actual or 
purported government identification document, of an- 
other person; 


Blackmail; 


Causing or threatening to cause financial harm? to, in 
order to exercise financial control over, any person; 


[for offenses committed on or after 7/1/12: 


(G) 


(H) 


Facilitating or controlling the person’s access to an ad- 
dictive controlled substance; or 


Controlling the person’s movements through threats or 
violence.]* 


[‘Blackmail” means threatening to expose or reveal the 
identity of another or any material, document, secret or other in- 
formation that might subject a person to hatred, contempt, 
ridicule, loss of employment, social status or economic harm.]* 


“Labor” means work of economic or financial value.’ 


“Maintain” means, in relation to labor or services, to secure 
continued performance of labor or services, regardless of any 


*See Comment 2. 47.C.A. § 39-13-301(2). 
37.C.A. § 39-13-301(7). °T.C.A. § 39-13-301(9), 
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initial agreement on the part of the victim to perform such type 
of service.® 


“Obtain” means, in relation to labor or services, to secure 
performance of labor or services.’ 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) lonly 
for offenses committed on or after 7/1/14: twelve (12) years 
of age or less].]® (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]° mee 


“Services” means an ongoing relationship between a person 
and the defendant in which the person performs activities under 
the supervision of or for the defendant." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding:the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


67'C.A. § 39-13-301(10). °TC.A. § 39-11-106. 
™.C.A. § 39-13-301(12). 107 C.A, § 39-13-301(13). 
87 C.A. § 39-11-106. The trial ™NC.A. § 39-11-106. 


judge may wish to omit the language 12 
regarding a broken bone of a child if pegs § 39-11-301(a)(2). 
not fairly raised in the proof. T.C.A, § 39-11-106. 
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Comments 


1. The offense of involuntary labor servitude is a Class C felony, unless the 
jury finds the violation resulted in the serious bodily injury or death of a victim, 
the period of time during which the victim was held in servitude exceeded one 
(1) year, the defendant held ten (10) or more victims in servitude at any time 
during the course of the defendant’s criminal episode, or the victim was under 
age thirteen (13). In those cases it is a Class B felony. T.C.A. § 39-13-307(d). In 
addition to any other amount of loss identified or any other punishment imposed, 
the court shall order restitution to the victim or victims in an amount equal to 
the greater of: (1) the gross income or value to the defendant of the victim’s 
labor or services; or (2) the value of the victim’s labor as guaranteed under the 
minimum wage and overtime provisions of the Fair Labor Standards Act 
(FLSA), compiled in 29 U.S.C. § 201 et seq., or the minimum wage required in 
Tennessee, whichever is higher. T.C.A. § 39-13-307(b). | 


2, T.C.A. § 39-13-301(6) defines “financial harm” as including extortion as 
defined by T.C.A. § 39-14-112, criminal violation of the usury laws as defined by 
T.C.A. § 47-14-112 and employment contracts that violate the statute of frauds 
as defined by T.C.A. § 29-2-101(b). If this type of financial harm is fairly raised 
in the proof, the trial judge may need to draft a special definition for the jury 
using the appropriate statute. 
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T.P..—Crim. 8.07 Trafficking for forced labor or 
services 


Any person who commits the offense of trafficking for forced 
labor or services is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


(1) that the defendant knowingly /recruited] [enticed] [har- 
bored] [transported] [provided] [obtained] [attempted to 
recruit] [attempted to entice] [attempted to harbor] [at- 
tempted to transport/ [attempted to provide] [attempted 
to obtain/, by any means, another person; 


and 


(2) (a) that the defendant intended or knew that the person 
would be subjected to involuntary servitude; 


or 


(b) that the defendant knowingly benefitted, financially 
or by receiving anything of value, from participation 
in a venture that has engaged in forced labor or 
services. | 


[“Blackmail” means threatening to expose or reveal the 
identity of another or any material, document, secret or other in- 
formation that might subject a person to hatred, contempt, 
ridicule, loss of employment, social status or economic harm. ]? 


(“Forced labor or services” means labor or services that are 
performed or provided by another person and are obtained or 
maintained through the defendant’s: 


(A) Causing or threatening to cause serious harm to 
any person; 


(B) Physically restraining or threatening to physically 
restrain another person; 


8.07 *7.C.A: § 39-13-301(2), 
'IT.C.A. § 39-13-308(a). 
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(C) Abusing or threatening to abuse the law.or legal 
process; 


(D) Knowingly destroying, concealing, removing, 
confiscating or possessing any actual or purported 
passport or other immigration document, or any 
other actual or purported government identification 
document, of another person; | 


(KE) Blackmail; or 


(F) Causing or threatening to cause financial harm* to, 
: in order to exercise financial control over, any 
person.]* 


“Labor” means work of economic or financial value.® 


“Maintain” means, in relation to labor or services, to secure 
continued performance of labor or services, regardless of any 
initial agreement on the part of the victim to perform such type 
of service.® 


“Obtain” means, in relation to labor or services, to secure 
performance of labor or services.’ 


“Services” means an ongoing relationship between a person 
and the defendant in which the person performs activities under 
the supervision of or for the defendant.° 


“Knowingly” or “knew” means that a person acts knowingly 
with respect to the conduct or to circumstances surrounding the © 
conduct when the person is aware of the nature of the conduct or 
that the circumstances exist. A person acts knowingly with re- 
spect to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result.° 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally." 


“Intentionally” or “intend” means that a person acts inten- 


8See Comment 2. "T.C.A. § 39-13-301(12). 
*T.C.A. § 39-13-301(7). 87C.A. § 39-13-301(13). 
5T.C.A. § 39-13-301(9). °T'C.A. § 39-11-106. 
°T.C.A. § 39-13-301(10). TC.A, § 39-11-301(a)(2). 
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tionally with respect to the nature of the conduct or to a result of 
the conduct when it is the person’s conscious objective or desire 
to engage in the conduct or cause the result." 


Comments 


1. Trafficking for forced labor or services is a Class C felony. T.C.A. § 39- 
13-308(c). In addition to any other amount of loss identified or any other punish- 
ment imposed, the court shall order restitution to the victim or victims in an 
amount equal to the greater of: (1) the gross income or value to the defendant of 
the victim’s labor or services; or (2) the value of the victim’s labor as guaranteed 
under the minimum wage and overtime provisions of the Fair Labor Standards 
Act (FLSA), compiled in 29 U.S.C. § 201 et seq., or the minimum wage required 
in Tennessee, whichever is higher. T.C.A. § 39-13-308(b). 


2. T.C.A. § 39-18-301(4) defines “financial harm” as including extortion as 
defined by T.C.A. § 39-14-112, criminal violation of the usury laws as defined by 
T.C.A. § 47-14-112 and employment contracts that violate the statute of frauds 
as defined by T.C.A. § 29-2-101(b). If this type of financial harm is fairly raised 
in the proof, the trial judge may need to draft a special definition for the jury 
using the appropriate statute. 


"IM C.A, § 89-11-106. 
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T.P.I1.—Crim. 8.08(a) Trafficking for sexual 
servitude (Only for offenses 
committed prior to 7/1/12) 


Any person who commits the offense of trafficking for sexual 
servitude is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


(1) (a) that the defendant /subjected] [. maintained] another 
in sexual servitude; 


or 


(b) that the defendant /recruited/ [enticed] [harbored] 
[transported] [provided] [obtained], by any means, 
another person for the purpose of sexual servitude; 


and 
(2) that the defendant acted knowingly." 
“Coercion” means: 


(A) Causing or threatening to cause bodily harm to any 
person, physically restraining or confining any person or 
threatening to physically restrain or confine any person; 


(B) Exposing or threatening to expose any fact or informa- 
tion that, if revealed, would tend to subject a person to criminal 
or immigration proceedings, hatred, contempt or ridicule; 


(C) Destroying, concealing, removing, confiscating or pos- 
sessing any actual or purported passport or other immigration 
document, or any other actual or purported government identifi- 
cation document, of any person; or 


(D) Providing a drug, substance, controlled substance 
analogue or immediate precursor in Schedules I through VII of 
§§ 39-17-403 — 39-17-416 to a person. [_______] is a /drug] 


8.08(a) 
IT'C.A. § 39-13-309(a). 
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[substance] [controlled substance analogue] [immediate precursor] 
in Schedules I through VII of §§ 39-17-403 — 39-17-416.’ 


“Deception” means: 


(A) Creating or confirming another person’s impression of 
an existing fact or past event that is false and that the accused 
knows or believes to be false; 


(B) Maintaining the status or condition of a person arising 
from a pledge by that person of personal services as security for a 
debt, if the value of those services as reasonably assessed is not 
applied toward the liquidation of the debt or the length and 
nature of those services are not respectively limited and defined, 
or preventing a person from acquiring information pertinent to 
the disposition of the debt; or 


(C) Promising benefits or the performance of services that 
the accused does not intend to deliver or perform or knows will 
not be delivered or performed. Evidence of failure to deliver 
benefits or perform services standing alone is not sufficient for 
you to find the element of deception.* 


“Maintain” means, in relation to labor or services, to secure 
continued performance of labor or services, regardless of any 
initial agreement on the part of the victim to perform such type 
of service.” 


“Obtain” means, in relation to labor or services, to secure 
performance of labor or services.” 


“Services” means an dnetine relationship between a person 
and the defendant in which the person performs activities under 
the supervision of or for the defendant.° | 


“Sexually explicit conduct” means actual or simulated: 


(A) Sexual intercourse, including genital-genital, oral- 
genital, anal-genital, or oral-anal, whether between persons of 
the same or opposite sex; 


27.C.A. § 39-13-301(3) and T.C.A. 47.C.A. § 39-13-301(10). 
§ 39-17-402(4). 5T.C.A. § 39-13-301(12). 
ST.C.A. § 39-13-301(5). ®NC.A. § 39-13-301(13), 
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(B) Bestiality; . 
(C) Masturbation; 


(D) Lewd exhibition of the genitals or pubic area of any 
person; | 1 


(EK) Flagellation or torture by or upon a person who is nude; 


_ (F) . Condition of being fettered, bound or otherwise physi- 
cally restrained on. the part of a person who is nude; 


(G) Physical contact in an act of apparent sexual stimula- 
tion or gratification with any person’s unclothed genitals, pubic 
area or buttocks or with a female’s nude breasts; 


(H) Defecation or urination for the purpose of sexual 
stimulation of the viewer; or 5 Spout 


(I) Penetration of the vagina or rectum by any object except 
when done as part of a recognized medical procedure.’ 


“Sexual servitude” means: 


(A) Any sexually explicit conduct for which anything of 
value is directly or indirectly given, promised to or received by 
any person, which conduct is induced or obtained by coercion or 
deception or which conduct is induced or obtained from a person 
under eighteen (18) years of age; or 


(B) Any sexually explicit conduct that is performed or 
provided by any person, which conduct is induced or obtained by 
coercion or deception or which conduct is induced or obtained 
from a person under eighteen (18) years of age.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


"T.C.A. § 39-13-301(14). 2012). 
°T.C.A. § 39-13-301(15) (Supp. 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.”° 


“Intentionally” means that a person acts intentionally with 
respect.to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


Comments 


1. Trafficking for sexual servitude is a Class B felony.T.C.A. § 39-13-309(b). 


°T.C.A. § 39-11-1086. "T.C.A. § 39-11-106. 
T.C.A. § 39-11-301(a)(2). 
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T.P.I1.—Crim. 8.08(b) Trafficking For Commercial 
Sex Act 


Any person who commits the offense of trafficking for a com- 
mercial sex act is guilty of a crime. | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) (a) that the defendant /subjected/ [attempted to subject] 
[benefitted from] [attempted to benefit from] another 
person’s providing a commercial sex act [Only for 
offenses committed on or after 7/1/19: when the 
intended victim of the offense was a law enforcement 
officer or a law enforcement officer eighteen. (18) 
years of age or older posing as a minor]; 


or 


(b) that the defendant [recruited] [enticed] [harbored] 
[transported] [provided/ [Only for offenses com- 
mitted on or after 7/1/13: [purchased/] [obtained 
by any means] another person for the purpose of 
providing a commercial sex act [Only for offenses 
committed on or after 7/1/19: when the intended 
victim of the offense was a law enforcement officer or 
a law enforcement officer eighteen (18) years of age 
or older posing as a minor]; 


and 
(2) that the defendant acted knowingly. 
[and 


(3) that the victim of the offense was a child under fifteen 
(15) years of age; 


or 


(4) that the offense occurred /on the [grounds] [facilities]] 


8.08(b) 
'T'C.A. § 39-13-309(a). 
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[within one thousand feet (1,000’)] of a [public or private 
school] [secondary school] [preschool] [child care agency] 
[public library] [recreational center] [public park].]? 


“Blackmail” means threatening to expose or reveal the 
identity of another or any material, document, secret or other in- 
formation that might subject a person to hatred, contempt, 
ridicule, loss of employment, social status or economic harm. 


“By any means” may include, but is not limited to: 


(1) Causing or threatening to cause physical harm to the 
person; 


(2) Physically restraining or threatening to physically re- 
strain the person; 


(3) Abusing or threatening to abuse the law or legal pro- 
cess; 


(4) Knowingly destroying, concealing, removing, confiscat- 
ing or possessing any actual or purported passport or other im- 
migration document, or any other actual or purported govern- 
ment identification document, of the person; 


(5) Using blackmail or using or threatening to cause 
financial harm for the purpose of exercising financial control over 
the person; or 


(6) Facilitating or controlling a person’s access to a con- 
trolled substance.’ 


[“Coercion” means: 


(A) Causing or threatening to cause bodily harm to any 
person, physically restraining or confining any person or 
threatening to physically restrain or confine any person; 


-(B) Exposing or threatening to expose any fact or informa- 
tion that, if revealed, would tend to subject a person to criminal 
or immigration proceedings, hatred, contempt or ridicule; 


27.C.A, § 39-13-309(c). *T.C.A. § 39-13-309(b). 
37.C.A. § 39-13-301(2). 
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(C) Destroying, concealing, removing, confiscating or pos- 
sessing any actual or purported passport or other immigration 
document, or any other actual or purported government identifi- 
cation document, of any person; or 


(D) Providing a drug, substance, controlled substance 
analogue or immediate precursor in Schedules I through VII of 
§§ 39-17-403 — 39-17-416 to a person. [_______] is a /drug/ 
[substance] [controlled substance analogue] [immediate precursor] 
in Schedules I through VII of §§ 39-17-4038 — 39-17-416.]° 


[Only for offenses committed prior to 7/1/13: “Com- 
mercial sex act” means any sexual act for which something of 
value is given or received. ]* | 


or 


[Only for offenses committed on or after 7/1/13: “Com- 
mercial sex act” means: 


(A) Any sexually explicit conduct for which anything of 

value is directly or indirectly given, promised to or 
received by any person, which conduct is induced or 
obtained by coercion or deception or which conduct is 
induced or obtained from a person under eighteen (18) 
years of age; or 


(B) Any sexually explicit conduct that is performed or 
provided by any person, which conduct is induced or 
obtained by coercion or deception or which conduct is 
induced or obtained from a person under eighteen (18) 
years of age.]’ 


“Deception” means: 


(A) Creating or confirming another person’s impression of 
an existing fact or past event that is false and that the accused 
knows or believes to be false; 


(B) Maintaining the status or condition ofa person arising 
from a pledge by that person of personal services as security for a 


°T.C.A. § 39-13-301(3) and T.C.A. 2012). 


Ht hit "1.C.A. § 39-13-301(4). 
T.C.A. § 39-18-801(4) (Supp. 
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debt, if the value of those services as reasonably assessed is not 
applied toward the liquidation of the debt or the length and 
nature of those services are not respectively limited and defined, 
or preventing a person from acquiring information pertinent to 
the disposition of the debt; or 


(C) Promising benefits or the performance of services that 
the accused does not intend to deliver or perform or knows will 
not be delivered or performed. Evidence of failure to deliver 
benefits or perform services standing alone is not sufficient for 
you to find the element of deception.]° 


[“Maintain” means, in relation to labor or services, to secure 
continued performance of labor or services, regardless of any 
initial agreement on the part of the victim to perform such type 
of service.]° 


[“Obtain” means, in relation to labor or services, to secure 
performance of labor or services.]'° 


[“Services” means an ongoing relationship between a person 
and the defendant in which the person performs activities under 
the supervision of or for the defendant.]" 


(“Sexually explicit conduct” means actual or simulated: 


(A) Sexual intercourse, including genital-genital, oral- 
genital, anal-genital, or oral-anal, whether between persons of 
the same or opposite sex; 


(B) Bestiality: 
(C) Masturbation; 


(D) Lewd exhibition of the genitals or pubic area of any 
person; 


(E) Flagellation or torture by or upon a person who is nude; 


(F) Condition of being fettered, bound or otherwise physi- 
cally restrained on the part of a person who is nude; 


8T.C.A. § 39-13-301(5). ON C.A. § 39-13-301(12), 
°T.C.A. § 39-13-301(10). Im C,A. § 39-13-301(13). 
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(G) Physical contact in an act of apparent sexual stimula- 
tion or gratification with any person’s unclothed genitals, pubic 
area or buttocks or with a female’s nude breasts; 


(H) Defecation or urination for the purpose of sexual 
stimulation of the viewer; or 


(I) Penetration of the vagina or rectum by any object except 
when done as part of a recognized medical procedure.]" 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


[Only for offenses committed on or after 3/23/16: It is 
not a defense to prosecution for this offense that /the intended 
victim of the offense was a law enforcement officer] [the victim of 
the offense was a minor who consented to the act or acts constitut- 
ing the offense]. [Only for offenses committed on or after 7/1/ 
19: the solicitation was unsuccessful, the conduct solicited was 
not engaged in, or the law enforcement officer could not engage 
in the solicited offense./]"® 


COMMENTS 


1. Trafficking for a commercial sex act is a Class B felony, except it is a 
Class A felony when the victim of the offense is a child under fifteen (15) 
years of age, or when the offense occurs on the grounds or facilities or 
within one thousand feet (1,000’) of a public or private school, secondary 
school, preschool, child care agency, public library, recreational center, 
or public park. T.C.A. § 39-13-309(c). 


127 C.A. § 39-13-301(14). TCA. § 39-11-106. 


1 
LCA. § 39-11-1086, "D.C.A, § 39-13-309(d). 
T.C.A. § 89-11-301(a)(2). 
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ROBBERY 
T.P...—Crim. 9.01 Robbery _ 
T.P.I.—Crim. 9.02 Aggravated robbery 
T.P.I—Crim. 9.03 Especially aggravated robbery 
T.P.I.—Crim. 9.04 ~ Carjacking 


T.P.1.—Crim. 9.01 Robbery 


Any person who commits the offense of robbery is guilty of a 


crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly obtained.or exercised 


(2) 


(3) 


(4) 


control over property owned by ——___; 
and 


that the defendant did not have the owner’s effective 
consent; 


and 


that the defendant intended to deprive the owner of the 
property; 


and 


that the defendant took such property from the person 
of another by the use of violence or by putting the person 
in fear; 


9.01 


'IT'C.A. § 39-13-401(a). 
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and 


(5) that the defendant took such property intentionally or 
knowingly. 


[and 


(6) only for offenses committed on or after 7/1/12: that 
the defendant committed the offense while acting in 
concert with two (2) or more other persons. | 


The fear constituting an element of robbery is fear of present 
personal peril from violence offered or impending. Resistance of 
the party robbed is not required. 


The taking from the person may be actual or constructive: it 
is actual when the taking is immediately from the person, and 
constructive when in the possession of the person or in the 
person’s presence.’ [The alleged fear or violence used in the tak- 
ing of the property must precede, accompany or occur at the same 
time as the taking to constitute an element of robbery.]° 


(“Acting in concert” means such conduct that would make 
one criminally responsible for committing or facilitating the 
offense.]* [If this definition is charged, the trial judge should uti- 
lize T.P.I. — Crim. 3.01, Criminal RES ROP SIVELY and T.P.I. — 
Crim. 3.02, Facilitation. | 


“Deprive” means: 


(a) to withhold property from the owner permanently or for 
such a period of time as to substantially diminish the 
value or enjoyment of the property to the owner; or 


(b) to withhold property or cause it’ to be withheld for the 
purpose of restoring it only upon: payment of a reward 
or other compensation; or 


(c) to dispose of property or use or transfer any interest in 


State v. Miller, 608 S.W.2d 158 S.W.3d 634, 636 (Tenn. 2000). The trial 
(Tenn. Crim. App. 1980); State yv. judge should use this language if there 
Howard, 693 S.W.2d 365 (Tenn. Crim. is a jury question as to whether or not 


App. 1985). the fear or violence occurred after the 
*State v. Swift, 308 S.W.3d 827, taking. | 
831 (Tenn. 2010); State v. Owens, 20 47.C.A. § 89-12-301(1). 
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it under circumstances that make its restoration 
~ unlikely.® 
“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[((a) induced by deception or coercion /the trial judge should 

include in the instruction applicable language from the 

_ statutory definitions for deception® or coercion’ if fairly 
raised in the proof/;) or | 


[(b) given by. a person the defendant knows is not autho- 
rized to act as an agent;] or 


[((c) given by a person who, by reason of youth, mental dis- 

| ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or 


[((d) given solely to detect the commission of an offense].° 


“Exercise control over property” is defined as the right to 
direct how property, real or personal, shall be used or disposed. 
Generally, one must possess the right of possession in property in 
order to exercise control over it. Such possession may be actual or 
constructive, sole or joint. Also, one may have the right to control 
property without having a possessory interest. In such instances, 
if the defendant takes some action with the intent to deprive the 
owner of the property, and the defendant did so knowingly and 
without the owner’s effective consent, the jury would be justified 
in returning a verdict of guilty. Anyone who is in a position to 
take some action that deprives the owner of property is in a posi- 
tion to exercise control." | 


5T.C.A. § 39-11-106. °T.C.A. § 39-11-106. 


®1C.A. § 39-11-106. This language comes from Law 
Revision Commission, Tennessee 
TA b) 
T.C.A. § 39-11-106. Criminal Code and Code of Criminal 
8State v. Pope, 427 S.W.3d 363 Procedure, § 39-1903 comment (Pro- 
(Tenn. 2013). posed Final Draft 1973). 
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“Obtain” means to bring about a transfer or purported 
transfer of property or of a legally recognized interest therein, 
whether to the defendant or another." 


“Obtain” includes, but is not limited to, the taking, carrying 
away or the sale, conveyance or transfer of title to or interest in 
or possession of property.” 


“Owner” means a person, other than the defendant, who has 
possession of or any interest other than a mortgage, deed of trust 
or security interest in property, even though that possession or 
interest is unlawful and without whose consent the defendant 
has no authority to exert control over the property.” 


“Property” means anything of value, including but not limited 
to [money] [real estate] [tangible or intangible personal property 
(including anything severed from land)] [library material] [con- 
tract rights] [chose-in-action] [interest in or claim to wealth] 
[credit] [admission or transportation tickets] [captured or domes- 
tic animals] [food and drink] [electric or other power]."* 


“Violence” means evidence of physical force unlawfully 
exercised so as to damage, injure or abuse.’® Physical contact is 
not required to prove violence."® [Unlawfully pointing a deadly 
weapon at an alleged victim is physical force directed toward the 
body of the victim.]"” | 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result. ae 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


"TC.A. § 39-11-106. "State v. Allen, 69 S.W.3d 181, 
TCA. § 39-11-106. 186 (Tenn. 2002). 
13 
eC SARL TNS) "State v. Allen, 69 S.W.3d 181, 
Ma § 39-11-106. 186 (Tenn. 2002). 
State v. Fitz, 19 S.W.3d 213, 215 18 
(Tenn. 2000). T.C.A. § 39-11-106. 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


Comments 
Robbery is a Class C felony. T.C.A. § 39-13-401(b). If the jury finds this of- 
fense was committed while the defendant was acting in concert with two (2) or 


more other persons, which must be charged in the indictment, it is a Class B 
felony. T.C.A. § 39-12-302. : ; 


191 C.A. § 39-11-106. 


245 


9.02 T.P.I.—CRIM. Ch. 9 
T.P.I1.—Crim. 9.02 Aggravated robbery 


Any person who commits the offense of aggravated robbery is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly obtained or exercised 
control over property owned by /———_________/ 


and 


(2) that the defendant did not have the owner’s effective 
consent; 


and 


(3) that the defendant intended to deprive the owner of the 
property; 


and 


(4) that the defendant took such property from the person 
of another by /the use of violence] [putting the person in 
fear] [the use of violence or by putting the person in fear?]; 


and 


(5) that the defendant took such property intentionally or 
knowingly; 


and 


(6) (a) that the defendant accomplished this act with a 
deadly weapon or by display of any article used or 
fashioned to lead the alleged victim to reasonably 
believe it to be a deadly weapon; 


9.02 “the accused cannot be tried for or 

'TC.A, § 39-13-402(a). convicted of an offense not charged in 

2 . the indictment or information.” State 
Unless both fear and violence 

are mentioned in the indictment, this Y: G0odson, 77 S.W.3d 240, 244 (Tenn. 


third bracket should not be used as im. App. 2001). 
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or 


(b) that the alleged victim suffered serious bodily 
injury. 


[The fear constituting an element of robbery is fear of pre- 
sent personal peril from violence offered or impending. Resis- 
tance of the party robbed is not required.] 


The taking from the person may be actual or constructive: it 
is actual when the taking is immediately from the person, and 
constructive when in the possession of the person or in the 
- person’s presence.® [The alleged fear or violence used in the tak- 
ing of the property must precede, accompany or occur at the same 
time as the taking to constitute an element of aggravated 
robbery.]* 


[If the act causing the alleged serious bodily injury suffered 
by the victim occurred after all intended taking from the person 
had been completed, the defendant cannot be guilty of aggravated 
robbery by serious bodily injury. A robbery accomplished with a 
deadly weapon is complete once the accused has completed his/ 
her theft of all the property he/she intended to /obtain/ [exercise 
control over]. If you find the victim suffered serious bodily injury, 
it is appropriate for you to consider the accused’s conduct and 
intent when determining whether the underlying theft has been 
completed.]* 


“Deadly weapon” means a firearm or anything manifestly 
designed, made, or adapted for the purpose of inflicting death or 
serious bodily injury or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.° 

“Deprive” means: 


(a) to withhold property from the owner permanently or for 


’State v. Miller, 608 S. W.2d 158 
(Tenn. Crim. App. 1980); State v. 
Howard, 693 S. Wad 365 (Tenn. Crim. 
App. 1985), 

4State v. Swift, 308 S.W.3d 827, 
831 (Tenn. 2010); State v. Owens, 20 
S.W.3d 634, 636 (Tenn. 2000). The trial 
judge should use this language if there 
is a jury question as to whether or not 
the fear or violence occurred after the 


taking. 


"State v. Henderson, 531 S.W.3d 
687 (Tenn. 2017). The trial judge 
should use this language if there is a 
jury question as to whether or not the 
act causing the serious bodily injury 
occurred during the robbery or after it 
had been completed. 


®T.C.A. § 39-11-106. 
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such a period of time as to substantially diminish the 
value or enjoyment of the property to the owner; or 


(b) to withhold property or cause it to be withheld for the 
purpose of restoring it only upon payment of a reward 
or other compensation; or 


(c) to dispose of property or use or transfer any interest in 
it under circumstances that make its. restoration 
unlikely.’ 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[(a) induced by deception or coercion [the trial judge should 
include in the instruction applicable language from the 
statutory definitions for deception® or coercion’ if fairly 
raised in the proof]'®;| or 


[(b) given by a person the defendant knows is not autho- 
rized to act as an agent;] or 


[(c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or 


[((d) given solely to detect the commission of an offense]." 


“Kxercise control over property” is defined as the right to 
direct how property, real or personal, shall be used or disposed. 
Generally, one must possess the right of possession in property in 
order to exercise control over it. Such possession may be actual or 
constructive, sole or joint. Also, one may have the right to control 
property without having a possessory interest. In such instances, 
if the defendant takes some action with the intent to deprive the 
owner of the property, and the defendant did so knowingly and 
without the owner’s effective consent, the jury would be justified 
in returning a verdict of guilty. Anyone who is in a position to 


7T.C.A. § 39-11-106. "State v. Pope, 427 S.W.3d 363 
®T.C.A. § 39-11-106. (Tenn. 2013). 
°7C.A. § 39-11-106, "TC.A. § 39-11-106. 
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take some action that deprives the owner of property is in a posi- 
tion to exercise control.” 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon]" [, or any 
firearm muffler or firearm silencer] [any destructive device].”” 
[The definition of “firearm” does not include an antique 
firearm.'"*]" 1 


“Obtain” means to bring about a transfer or purported 
transfer of property or of a legally recognized interest therein, 
whether to the defendant or another." 


“Obtain” includes, but is not limited to, the taking, carrying 
away or the sale, conveyance or transfer of title to or interest in 
or possession of property.” 


“Owner” means a person, other than the defendant, who has 
possession of or any interest other than a mortgage, deed of trust 
or security interest in property, even though that possession or 
interest is unlawful and without whose consent the defendant 
has no authority to exert control over the property.” 


- “Property” means anything of value, including but not limited 
to [money] [real estate] [tangible or intangible personal property 
(including anything severed from land)/ [library material] [con- 
tract rights] [chose-in-action] [interest in or claim to wealth] 


The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 


"This language comes from Law 
Revision Commission, Tennessee 


Criminal Code and Code of Criminal 
Procedure, § 39-1903 comment (Pro- 
posed Final Draft 1973). 


'SThe trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

“The trial judge should consult 
27 C.E.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


tion of “destructive device” if it is fairly 
raised in the proof. 


8The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


"TCA. § 39-11-106. 
eT CA. § 39-11-106. 
'°71C.A. § 39-11-106. 
207. C.A. § 39-11-106. 


249 


9.02 : T.P.1.—CRIM. Ch. 9 


[credit] [admission or transportation tickets] [captured or domes- 
tic animals] [food and drink] [electric or other power].”" 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].” (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.|**°”? 


[“Violence” means evidence of physical force unlawfully 
exercised so as to damage, injure or abuse.” Physical contact is 
not required to prove violence.” [Unlawfully pointing a deadly 
weapon at an alleged victim is physical force directed toward the 
body of the victim.]]”* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.”’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


Comments 
1. Aggravated robbery is a Class B felony. T.C.A. § 39-13-402(b). There 


shall be no release eligibility. for a person committing this offense on or after 
July 1, 2010, until the person has served eighty-five percent (85%) of the 


*IT.C.A. § 39-11-106. State v. Allen, 69 S.W.3d 181, 
27.C.A. § 39-11-106. The trial 186 (Tenn. 2002). 
judge may wish to omit the language 26 , 
regarding a broken bone of a child if Id. 
not fairl ised in th f. 27 
Bn ae eat 21 ee Bd T.C.A. § 39-11-106. 
T.C.A. § 39-11-106. Br 
24State v, Fitz, 19 S.W.3d 213, 215 T.C.A. § 39-11-106, 


(Tenn. 2000), 
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sentence imposed by the court less sentence credits earned and retained. 
However, no sentence reduction credits authorized by § 41-21-236, or any other 
provision of law, shall operate to reduce below seventy percent (70%) the per- 
centage of sentence imposed by the court such person must serve before Saitlee 
ing release eligible. T.C.A. § 40-35-501(k)(1). 
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T.P.I1.—Crim, 9.03 Especially aggravated robbery 


Any person who commits the offense of especially ageravated 
robbery is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


that the defendant knowingly obtained or exercised 
control over property owned by ———___; 


and 


that the defendant did not have the owner’s effective 
consent; 


and 


that the defendant intended to deprive the owner of the 
property; 


and 
that the defendant took such property from the person 
of another by the use of violence or by putting the person 
in fear; 


and 


that the defendant took such property intentionally or 
knowingly; 


and 


that the defendant accomplished this act with a deadly 
weapon; 


and 


that the alleged victim suffered serious bodily injury. 


_ The fear constituting an element of robbery is fear of present 


9.03 


'T.C.A. § 39-13-403(a). 
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personal peril from violence offered or impending. Resistance of 
the party robbed is not required. | 


The taking from the person may be actual or constructive: it 
is actual when the taking is immediately from the person, and 
constructive when in the possession of the person or in the 
person’s presence.” [The alleged fear or violence used in the tak- 
ing of the property must precede, accompany or occur at the same 
time as the taking .to constitute an element of especially ag- 
gravated robbery.|° 


[If the act causing the alleged serious bodily injury suffered 
by the victim occurred after all intended taking from the person 
had been completed, the defendant cannot be guilty of especially 
aggravated robbery. A robbery accomplished with a deadly 
weapon is complete once the accused has completed his/her theft 
of all the property he/she intended to /obtain/ [exercise control 
over/. If you find the victim suffered serious bodily injury, it is 
appropriate for you to consider the accused’s conduct and intent 
when determining whether the underlying theft has been 
completed. ]* 


“Deadly weapon” means a firearm or anything manifestly 
designed, made, or adapted for the purpose of inflicting death or 
serious bodily injury or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.” 


“Deprive” means: 


(a) to withhold property from the owner permanently or for 
such a period of time as to substantially diminish the 
value or enjoyment of the property to the owner; or 


to withhold property or cause it to be withheld for the 
purpose of restoring it only upon payment of a reward 
or other compensation; or 


(b) 


State v. Miller, 608 S.W.2d 158 
(Tenn. Crim. App. 1980); State v. 
Howard, 693 S.W.2d 365 (Tenn. Crim. 
App. 1985). 

8State v. Swift, 308 S.W.3d 827, 
831 (Tenn. 2010); State v. Owens, 20 
S.W.3d 634, 636 (Tenn. 2000). The trial 
judge should use this language if there 
is a jury question as to whether or not 
the fear or violence occurred after the 


taking. 


*State v. Henderson, 531 S.W.3d 
687 (Tenn. 2017). The trial judge 
should use this language if there is a 
jury question as to whether or not the 
act causing the serious bodily injury 
occurred during the aggravated rob- 
bery or after it had been completed. 


°1).C.A. § 39-11-106. 
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(c) to dispose of property or use or transfer any interest in 
it under circumstances that make its restoration 
unlikely.® 


“Effective consent” means assent in fact, whether express or 
apparent, including assent: by one legally authorized to act id 
another. Consent is not effective when: 


(a) induced by deception or coercion /the trial judge should 
include in the instruction applicable language roe the 
statutory definitions for deception’ or coercion® mie fairly 
raised in the proof];*| or 


[(b) given by a person the defendant knows is not autho- 
rized to act as an agent;] or 


[((c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or 

[((d) given solely to detect the commission of an offense]."° 

“Exercise control over property” is defined as the right to 
direct how property, real or personal, shall be used or disposed. 

Generally, one must possess the right of possession in property in 

order to exercise control over it. Such possession may be actual or 

constructive, sole or joint. Also, one may have the right to control 
property without having a possessory interest. In such instances, 
if the defendant takes some action with the intent to deprive the 
owner of the property, and the defendant did so knowingly and 
without the owner's effective consent, the jury would be justified 
in returning a verdict of guilty. Anyone who is in a position to 
take some action that deprives the owner of property is in a posi- 

tion to exercise control." : 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 


®T.C.A. § 39-11-106. T.C.A. §.89-11-106, 

"T.C.A. § 39-11-106. "This language comes from Law 

8 | Revision Commission, Tennessee 

T.C.A. § 39-11-106. | Criminal Code and Code of Criminal 

State v. Pope, 427 S.W.3d 3638 Procedure, § 39-1903 comment. (Pro- 
(Tenn. 2013). posed Final Draft 1973). 
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readily be converted to expel a projectile by the action of an explo- 
sive/ [, or the frame or receiver of any such weapon]" [, or any 
firearm muffler or firearm silencer] [any destructive device]."* 


[The definition of “firearm” does not include an antique 
firearm."*]"® 


“Obtain” means to bring about a transfer or purported 
transfer of property or of a legally recognized interest therein, 
whether to the defendant or another.” 


“Obtain” includes, but is not limited to, the taking, carrying » 
away or the sale, conveyance or transfer of title to or interest in 
or possession of property.” : 


“Owner” means a person, other than the defendant, who has 
possession of or any interest other than a mortgage, deed of trust 
or security interest in property, even though that possession or 
interest is unlawful and without whose consent the defendant 
has no authority to exert control over the property.” 


_ “Property” means anything of value, including but not limited 
to [money] [real estate] [tangible or intangible personal property 
(including anything severed from land)] [library material] [con- 
tract rights] [chose-in-action] [interest in or claim to wealth] 
[credit] [admission or transportation tickets] [captured or domes- 
tic animals] [food and drink] [electric or other power].” 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 


"The trial judge should consult raised in the proof. 


27 C.F.R. § 478.11 to draft the defini- ''The trial judge should consult 
tion of “frame or receiver” if it is fairly T.C.A. § 39-11-106 to draft the defini- 
raised in the proof. tion of “antique firearm” if it is fairly 
'8The trial judge should consult raised in the proof. 
27 C.F.R. § 478,11 to draft the eta EN CA. § 39-11-106. 
tion of “firearm muffler or firearm 17 
silencer” if it fairly raised in the proof. eS RE da et 
14 pay T.C.A. § 39-11-106. 
The trial judge should consult i 
T.C.A. § 39-11-106 to draft the defini- T.C.A. § 39-11-106. 
tion of “destructive device” if it is fairly 207'C.A. § 39-11-106. 
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of age or less].*’ (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.|”? 


“Violence” means evidence of physical force unlawfully 
exercised so as to damage, injure or abuse.” Physical contact is 
not required to prove violence.” [Unlawfully pointing a deadly 
weapon at an alleged victim is physical force directed toward the 
body of the victim.]*° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.”’ | 


Comments 


1. Especially aggravated robbery is a Class A felony. T.C.A. § 39-13-403(b). 


217 C.A. § 39-11-106. The trial “State v. Allen, 69 S.W.3d 181, 
judge may wish to omit the language 186 (Tenn. 2002). 
regarding a broken bone of a child if 25 
not fairly raised in the proof. 186 ee 51 0 a 69 S.W.3d 181, 


°T.C.A. § 39-11-106. H 
8State v. Fitz, 19 S.W.3d 213, 215 ; T.C.A. § 39-11-106. 
(Tenn. 2000). "T.C.A. § 39-11-106. 
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T.P.I1.—Crim. 9.04 Carjacking 


Any person who commits the offense of carjacking is guilty of 
a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant took a motor vehicle from the posses- 
sion of another by use of a deadly weapon; 


and 


(2) that the defendant acted either intentionally or 
knowingly.| 


or 
[Part B: 


(1) that the defendant took a motor vehicle from the posses- 
sion of another by force or intimidation; 


and 


(2) that the defendant acted either intentionally or 
~ knowingly.| 


(“Deadly weapon” means a firearm or anything manifestly 
designed, made, or adapted for the purpose of inflicting death or 
serious bodily injury or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.]? 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon [, or any 


9.04 *The trial judge should consult 
"T.C.A. §:39-13-404(a). 27 C.F.R. § 478.11 to draft the defini- 
2nC.A. § 39-11-106. tion of “frame or receiver” if it is fairly 
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firearm muffler or firearm silencer/* [any destructive device].° [The 
definition of “firearm” does not include an antique firearm.*]’ 


“From the possession of another” means that the person from 
whom the motor vehicle was taken was in, on, or adjacent to the 
motor vehicle at the time of the taking or was in such physical | 
proximity to the motor vehicle at the time of the taking that he 
or she could have immediately become in, on, or adjacent to the 
motor vehicle but for the defendant’s actions in accosting the 
person and/or taking the motor vehicle.® 


[((“Intimidation” means unlawful coercion, duress; putting in 
fear.]® [“Coercion” means a threat, however communicated, to: 


[(A) 
[(B) 
(C) 
[((D) 
[(E) 


commit any offense;] 

wrongfully accuse any person of any offense;] 

expose any person to hatred, contempt or ridicule; 
harm the credit or business repute of any person;] or 


take or withhold action as a public servant or cause a 
public servant to take or withhold action].]"*] 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of. a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]"’ (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 


raised in the proof. 


“The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 

‘The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 


*The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 


tion of “antique firearm” if it is fairly 
raised in the proof. | 
"T.C.A. § 89-11-106. 


®State v. Edmondson, 231 S.W.3d 
925, 932 (Tenn. 2007). 


®*Black’s Law PIGRGnATY (8th Ed. 
2004). 


OT C.A. § 39-11-106, 


"T.C.A. § 89-11-106. The trial 
judge may wish to omit the language 
regarding a broken bone of a child if 
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impairment of the function of a bodily member, organ, or mental 
faculty.]"? 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with’ respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.“ 


Comments 


1. Carjacking is a Class B felony. T.C.A. § 39-13-404(b). There shall be no 
release eligibility for a person committing this offense on or after July 1, 
2016, until the person has served seventy-five percent (75%) of the sentence 
imposed by the court less sentence credits earned and retained. However, no 
sentence reduction credits authorized by § 41-21-236 or any other provision of 
law, shall operate to reduce the sentence imposed by the court such person 
must serve by more than fifteen percent (15%). T.C.A. § 40-35-501(t). 


not fairly raised in the proof. '81.C.A. § 39-11-106. 
Vn C.A. § 39-11-106. 4m C.A. § 89-11-106. 
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CHAPTER 10 


SEXUAL OFFENSES 


10.01 
10.02 
10.03 
10.04 
10.04(a) 


10.05(a) 


10.05(b) © 


10.05(c) 


10.05(d) 
10.06 
10.07 
10.08 
10.08(a) 


10.08(b) 
10.09 
10.10 
10.11 
10.12 


10.13 
10.14 
10.15 


10.15(a) 


10.15(b) 


10.16 


Aggravated rape 

Rape 
Aggravated pean battery 
Sexual battery 


Sexual battery by an authority fete 
(for offenses committed on or after 7/1/ 
06) 


Mitigated statutory rape (for offenses 
committed on or after July 1, 2006) 


Statutory rape (for offenses committed 
on or after July 1, 2006) 


| Aggravated statutory rape (for offenses 


committed on or after July 1, 2006) 
Statutory rape by an authority figure 
[Reserved] 

[Reserved] 
Promoting prostitution 


Promoting prostitution of a [minor] 
[person with an intellectual disability] 


Promoting Travel For Prostitution 

Prostitution 

Patronizing prostitution 

[Reserved] 

[Aggravated] rape of a child [Aggravated 
rape of a child effective for offenses 
committed on or after July 1, 2006] 

Aggravated prostitution 

[Reserved] 

Public indecency (only for offenses 
committed prior to 7/1/12) 

Public indecency: Supplemental 
instruction number one (only for 
offenses committed prior to 7/1/12) 

Public indecency (for offenses committed 
on or after 7/1/12) 

Violation of sex offender registration act 


(for offenses committed on or after 
July 1, 2008) 
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T.P.Ik—Crim, 10.17 Violation of sex offender residential or 
work restrictions (for offenses 
committed on or after August 17, 2009) 


T.P.I.—Crim. 10.18 Sexual contact with probationer or 


. parolee 
T.P.I.—Crim. 10.19 Sexual contact with inmates 
T.P.I.—Crim. 10.20 Violation of community supervision 
T.P.I.—Crim. 10.21 Sexual contact by an authority figure 
T.P.I.—Crim. 10.22 Soliciting minors to engage in [certain 

conduct] 

T.P.I.—Crim. 10.23 Soliciting sexual exploitation of a minor 
T.P.I.—Crim. 10.24 Continuous sexual abuse of a child 


T.P.I.—Crim. 10.01 Aggravated rape 


Any person who commits the offense of aggravated rape is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant had unlawful sexual penetration of 
the alleged victim or the alleged victim had unlawful 
sexual penetration of the defendant; 


and 


(2) (a) that force or coercion was used to accomplish the 
act, and the defendant was armed with a weapon or 
any article used or fashioned in a manner to lead 
the alleged victim reasonably to believe it to be a 
weapon; 


or 


(b) that the defendant caused bodily injury to the al- 
leged victim; 


10.01 
'™TC.A. § 39-13-502(a). 
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Ch, 10 


(c) that the defendant was aided or abetted’ by one (1) 


or more persons, 


and 


(1) that force or coercion was used to accomplish 


the act; 


(2) 


that the defendant knew or had reason to know 


that the alleged victim was mentally defective, 
mentally incapacitated or physically helpless; 


and 


(3) that the defendant acted either intentionally, knowingly 


or recklessly.° 


[An “aider and abetter” is one who advises, counsels, procures 
or encourages another to commit a crime.]* 


(“Bodily injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental 


faculty.]° 


(“Coercion” means threat of kidnapping, extortion, force or 
violence to be performed immediately or in the future or the use 
of parental, custodial or official authority over a child less than 


fifteen (15) years of age.]° 


[“Cunnilingus” means a sex act accomplished by placing the 
mouth or tongue on or in the vagina of another.]’ 


*Refer to T.C.A. § 39-11-402 and 
T.P.I.—Crim. 3.01, Criminal responsi- 
bility for conduct of another. The trial 
judge may want to charge former 
T.P.I.—Crim. 3.02, Aiding and abet- 
ting. See Comment 4, 

°T.C.A. § 39-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. 


‘Flippen y. State, 211 Tenn. 507, 
365 S.W.2d 895 (1963). The trial judge 
may want to charge former T.P.I.— 
Crim, 3,02, Aiding and abetting, in its 
entirety. See Comment 4, 

°T.C.A. § 39-11-106. 

°T.C.A. § 39-13-501(1). 


‘This definition is derived from 
former T.P.I.—Crim. 9.04, Crimes 
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“Fellatio” means a sex act accomplished with the male sex 
organ and the mouth or lips of another. Intrusion into the alleged 
victim’s mouth is not required.]* 


[“Force” means compulsion by the use of physical power or 
violence.]* 


(“Mentally defective” means that. a person suffers from a 
mental disease or defect which renders that person temporarily 
or permanently incapable of appraising the nature of his or her 
conduct.]"° 


(“Mentally incapacitated” means that a person is rendered 
temporarily incapable of appraising or controlling his or her 
conduct due to the influence of a narcotic, anesthetic or other 
substance administered to that person without his or her 
consent.]"' 


(“Physically helpless” means that a person is unconscious, 
asleep or for any other reason physically or verbally unable to 
communicate unwillingness to do an act.|" 


“Sexual penetration” means sexual intercourse, cunnilingus, 
fellatio, anal intercourse, or any other intrusion, however slight, 
of any part of a person’s body or of any object into the genital or 
anal openings of the alleged victim’s, the defendant’s, or any 
other person’s body, but emission of semen is not required.” 


“Victim” means the person alleged to have been subjected to 
criminal sexual conduct /and includes the spouse of the defendant]. 
[The words “and includes the spouse of the defendant” ap- 
ply only to offenses committed on or after June 18, 2005.]" 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 


against nature. "T.C.A. § 39-13-501(4). 
®State v. Marcum, 109 S.W.3d NCA. § 39-13-5015). 

300, 303-04 (Tenn. 2003). 'ST.CLA. § 39-13-501(7), 
°T.C.A. § 39-11-106. “T6.A. § 39-13-501(8). 
'ONC.A. § 39-13-501(3). 'ST.C.A. § 89-11-106. 
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spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


Comments 


1. Aggravated rape is a Class A felony. T.C.A. § 39-13-502(b). The offender 
shall also be sentenced to community supervision for life. 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. ) 


3. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of aggravated rape. T.C.A. § 39-15-401(f). . 


4. Former T.P.I.—Crim. 3.02, Aiding and abetting, read as follows: 


All persons aiding and abetting, or ready and consenting to aid 
and abet in any criminal offense, shall be guilty of a crime. An aider 
and abettor is one who advises, counsels, procures or encourages an- 
other to commit a crime. 


The law does not require a strict, actual eyewitness presence at 
the scene of the crime. Only a constructive presence is necessary to - 
charge one as an aider and abettor. As a general rule, one is deemed 
to be constructively present if he or she is at the time performing any 
act in the furtherance of a felony, or is in a position to give informa- 
tion which would prevent others from discouraging and stopping the 
perpetrator. It is immaterial at what distance the alleged aider and 
abettor may be from the scene of the crime. A very common example. 
of constructive presence is where one, at the scene of the crime, “keeps 
watch” in order to give warning of the approach of danger, or provides 
transportation so as to facilitate the escape of the actual perpetrator 
of the crime. 


Constructive or actual presence, however, is not sufficient to make 


'8T CLA. § 39-11-106. 1 C.A. § 39-11-106. 
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one a principal of the crime. There must be some evidence, at least 
circumstantial, that the defendant knowingly participated in the 
crime. The defendant must have had knowledge of the crime being 
committed, and an intent to aid and abet. An aider and abettor who 
has knowledge of the principal’s unlawful intent and assists the 
principal, is guilty in the same degree as the principal. When the 
aider and abettor does not share in the principal’s intent, however, 
but is controlled by his or her own intent, the degree of guilt of the 
aider and abettor is not necessarily that of the principal. In determin- 
ing the degree of the defendant’s guilt, you should consider [his/ [her] 
criminal intent and not the intent and degree of guilt of the principal 
offender whom the defendant is accused of aiding and abetting. 
(footnotes omitted). | 
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T.P.I1.—Crim. 10.02 Rape 


Any person who commits the offense of rape is guilty of a 
crime. | | a 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant had unlawful sexual penetration of 
the alleged victim or the alleged victim had unlawful 
sexual penetration of the defendant; 


and 


(2) (a) that force or coercion was used to accomplish the 
act; 


or 


(b) that the sexual penetration was accomplished 
without the consent of the alleged victim and the 
defendant knew, or had reason to know, at the time 
of the penetration that the alleged victim did not 
consent; 


or 


(c) that the defendant knew, or had reason to know, 
that the alleged victim was mentally defective, 
mentally incapacitated or physically helpless; 


or 


(d) that the defendant accomplished sexual penetration 
by fraud; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


10.02 °T.C.A. § 89-11-301(b) and T.C.A. 
'T.C.A. § 39-13-5038(a). § 39-11-301(c) and accompanying Sen- 
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[“Coercion” means threat of kidnapping, extortion, force or 
violence to be. performed immediately or in the future or the use 
of parental, custodial or official authority over a child less than 
fifteen (15) years of age.]° | 


[“Cunnilingus” means a sex act accomplished by placing the 
mouth or tongue on or in the vagina of another.]‘ 


“Fellatio” means a sex act accomplished with the male sex 
organ and. the mouth or lips of another. Instrusion into the al- 
leged victim’s mouth is not required.]° 


[“Force” means compulsion by the use of physical power or 
violence. ]° 


[“Fraud” is defined as the term is used in normal conversa- 
tion and includes, but is not limited to, yasay trickery, misrepre- 
sentation and subterfuge.]’ 


“Mentally defective” means that a person suffers from a 
mental disease or defect which renders that person temporarily 
or permanently incapable of appraising the nature of his or her 
conduct.]° 


(“Mentally incapacitated” means that a person is rendered 
temporarily incapable of appraising or controlling his or her 
conduct due to the influence of a narcotic, anesthetic, or other 
substance administered to that person without his or her consent, 
or due to any other act committed upon that person without his 
or her consent.]® | 


(“Physically helpless” means that a person is unconscious, 
asleep or for any other reason is physically or verbally unable to 
communicate unwillingness to do an act.]"° 


“Sexual penetration” means sexual intercourse, cunnilingus, 
fellatio, anal intercourse, or any other intrusion, however slight, 
of any part of a person’s body or of any object into the genital or 


tencing Commission Comment. 300, 303-04 (Tenn. 2003). 


ST.C.A. § 39-13-501(1). “T.C.A. § 39-11-106. 

‘This definition is derived from Re crs § 39-11-106. 
former T.P.I.—Crim. 9.04, Crimes T.C.A. §:39-13-501(3). 
against nature. °T.C.A. § 39-13-501(4). 

5State v. Marcum, 109 S.W.3d OT.C.A. § 39-13-501(5): 
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anal openings of the alleged victim’s, the defendant’s, or any 
other person’s body, but emission of semen is not required." 


“Victim” means the person alleged to have been subjected to 
criminal sexual conduct /and includes the spouse of the defendant]. 
[The words “and includes the spouse of the defendant” ap- 
ply only to offenses committed on or after June 18, 2005.]"* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result."* 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


Comments 


1. Rape is a Class B felony. T.C.A. § 39-13-503(b). The offender shall also 
be sentenced to community supervision for life. 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c) The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


3. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of rape. T.C.A. § 39-15-401(f). 


"T.C.A. §'39-13-501(7). 4D C.A. § 39-11-106. 
"T.C.A. § 39-13-501(8). 8D... § 39-11-106. 
'98T.C.A. § 39-11-106. 
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4. When imposing sentence under the provisions of Tennessee Code An- 
notated, Title 40, Chapter 35, for a conviction under this section, the court shall 
consider as an enhancement factor that the defendant caused the victim to be 
mentally incapacitated or physically helpless by use of a controlled substance. 
(Public Chapter 97-406 § 1, effective date July 1, 1997). 
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T.P.L—Crim. 10.03 Aggravated sexual battery 


Any person who commits the offense of aggravated sexual 
battery is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


(1) [the defendant had intentional unlawful sexual contact 
with the alleged victim in which the defendant intention- 
ally touched the alleged victim’s intimate parts, or the 
clothing covering the immediate area of the alleged 
victim’s intimate parts*] [that the alleged victim had 
intentional unlawful sexual contact with the defendant 
in which the victim intentionally touched the defendant’s, 
or any other person’s intimate parts, or the clothing 
covering the immediate area of the defendant’s, or any 
other person’s intimate parts*/; 


and 


(2) (a) that the defendant intentionally, knowingly, or reck- 
lessly used force or coercion to accomplish the act, 
and was armed with a weapon or any article used 
or fashioned in a manner to lead the alleged victim 
reasonably to believe it to be a weapon; 


or 


(b) that the defendant intentionally, knowingly, or reck- 
lessly caused bodily injury to the alleged victim; 


10.03 instructions, because the elements of 
'TC.A. § 39-13-504(a). sexual battery contain different cul- 
pable mental states. See also State v. 


2 
State v. Howard, 926 S.W.2d 
579, 587 (Tenn. Crim. App. 1996), re ow oe 825, 827 (Tenn. 


holds that the mental state of this ele- : 
ment must be set out clearly in the Id. 
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(c) 


(d) 


(e) 


SEXUAL OFFENSES 10.03 


or 


that the defendant was aided or abetted by one (1) 
or more. persons’ and intentionally, knowingly, or 
recklessly used force or coercion to accomplish the 
act; 


or 


that the defendant was aided and abetted by one (1) 
or more persons’ and knew, or had reason to know, 
that the alleged victim was mentally defective, 
mentally incapacitated or physically helpless; 


or 


that the alleged victim was less than thirteen (13) 
years of age and the defendant acted intentionally, 
knowingly, or recklessly with regard to the age of 
the alleged victim;° 


[See footnotes 2 and 6 below]. 


(“Bodily injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental 
faculty.]’ 


(“Coercion” means threat of kidnapping, extortion, force or 
violence to be performed immediately or in the future or the use 
of parental, custodial or official authority over a child less than 


fifteen (15) years of age.]° 


*Refer to Tenn. Code Ann. § 39- 
11-402 and T.P.I. — CRIM. 3.01 (crim- 
inal responsibility for the conduct of 
another). The trial judge may want to 
charge former T.P.I. — CRIM. 3.02 
(Aiding and Abetting). See Comment 
3. 


fis 
Id. 
®State v. Clark, 452 S.W.3d 268, 
298 (Tenn. 2014). Although the stat- 


utes expressly provide that the sexual 
contact must be intentional, they nei- 
ther set out nor plainly dispense with 
the culpable mental state required for 
the other elements of this offense, so 
that mere reckless conduct is suf- 


ficient. State v. Parker, 887 S.W.2d 


825, 827 (Tenn. Crim. App. 1994) 
"T.C.A. § 39-11-106. 
87.C.A. § 39-13-501(1). 
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[“Force” means compulsion by the use of physical power or 
violence.]° 


“Intimate parts” includes [only for offenses committed on 
or after 7/1/13: semen, vaginal fluid,] the primary genital area, 
groin, inner thigh, buttock or breast of a human being." 


(“Mentally defective” means that a person suffers from a 
mental disease or defect which renders that person temporarily 
or permanently incapable of appraising the nature of his or her 
conduct.]" 


(“Mentally incapacitated” means that a person is rendered 
temporarily incapable of appraising or controlling his or her 
conduct due to the influence of a narcotic, anesthetic, or other 
substance administered to that person without his or her consent, 
or due to any other act committed upon that person without his 
or her consent.]'? 


(“Physically helpless” means that a person is unconscious, 
asleep or for any other reason is physically or verbally unable to 
communicate unwillingness to do an act.]" 


“Sexual contact” means the intentional touching of the al- 
leged victim’s, the defendant’s, or any other person’s intimate 
parts, or the intentional touching of the clothing covering the im- 
mediate area of the alleged victim’s, the defendant’s, or any other 
person’s intimate parts, if that intentional touching can be rea- 
sonably construed as being for the purpose of sexual arousal or 
gratification.” 


“Victim” means the person alleged to have been subjected to 
criminal sexual conduct /and includes the spouse of the defendant]. 
[The words “and includes the spouse of the defendant” ap- 
ply only to offenses committed on or after June 18, 2005.]"° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


°1C.A. § 39-11-106. 91.C.A. § 39-13-501(5). 
T.C.A. § 39-13-501(2). 47 CA. § 39-13-501(6), 
11 
T.C.A. § 39-13-501(3). 15 
T.C.A. § 39-13-501(8). 
"27 C.A, § 39-13-501(4). ; ae 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


COMMENTS 
1. Aggravated sexual battery is a Class B felony. T.C.A. § 39-18-504(b). 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of aggravated sexual battery. T.C.A. § 39-15-401(d), 


3. Former T.P.I. — CRIM. 3.02 (Aiding and Abetting) reads as follows: 


All persons aiding and abetting, or ready and consenting to aid and 
abet in any criminal offense, shall be guilty of a crime. An aider and 
abettor is one who advises, counsels, procures or encourages another 
to commit a crime. 


The law does not require a strict, actual eyewitness presence at the 
scene of the crime. Only a constructive presence is necessary to 
charge one as an aider and abettor. As a general rule, one is deemed 
to be constructively present if he or she is at the time performing 
any act in the furtherance of a felony, or is in a position to give in- 
formation which would prevent others from discouraging and stop- 
ping the perpetrator. It is immaterial at what distance the alleged 
aider and abettor may be from the scene of the crime. A very com- 
mon example of constructive presence is where one, at the scene of 
the crime, “keeps watch” in order to give warning of the approach 
of danger, or provides transportation so as to facilitate the escape 
of the actual perpetrator of the crime. 


TEN C.A. § 39-11-106. '8NC.A. § 39-11-106. 
"TC.A. § 39-11-106. 
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Constructive or actual presence, however, is not sufficient to make one 
a principal of the crime. There must be some evidence, at least 
circumstantial, that the defendant knowingly participated in the 
crime. The defendant must have had knowledge of the crime being 
committed, and an intent to aid and abet. An aider and abettor 
who has knowledge of the principal’s unlawful intent and assists 
the principal, is guilty in the same degree as the principal. When 
the aider and abettor does not share in the principal’s intent, 
however, but is controlled by his or her own intent, the degree of 
guilt of the aider and abettor is not necessarily that of the principal. 
In determining the degree of the defendant’s guilt, you should 
consider [his] [her] criminal intent and not the intent and degree of 
guilt of the principal offender whom the defendant is accused of 
aiding and abetting. (footnotes omitted), 
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10.04 


T.P.1.—Crim. 10.04 Sexual battery 


Any person who commits the offense of sexual battery is 


guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 


following essential elements:' 


(1) [the defendant had intentional unlawful sexual contact 
with the alleged victim in which the defendant intention- 
ally touched the alleged victim’s intimate parts, or the 

clothing covering the immediate area of the alleged 

victim’s intimate parts] [that the alleged victim had 
intentional unlawful sexual contact with the defendant 
in which the victim intentionally touched the defendant’, 
or any other person’s intimate parts, or the clothing 
covering the immediate area of the defendant’s, or any 
other person’s intimate parts*/; 


and 


(2) (a) that force or coercion was used to accomplish the 


act; 


or 


(b) 


that the intentional sexual contact was accom- 


plished without the consent of the alleged victim 
and the defendant knew, or had reason to know, at 
the time of the contact that the alleged victim did 


not consent; 


10.04: 


'TC.A. § 39-13-505(a). 


*State v. Howard, 926 S.W.2d 
579, 587 (Tenn. Crim. App. 1996), 
holds that the mental state of this ele- 
ment must be set out clearly in the 
instructions, because the elements of 
sexual battery contain different cul- 
pable mental states. See also State v. 
Parker, 887 S.W.2d 825, 827 (Tenn. 


Crim. App. 1994). 


3State v. Howard, 926 S.W.2d 
579, 587 (Tenn. Crim. App. 1996), 
holds that the mental state of this ele- 


ment must be set out clearly in the 


instructions, because the elements of 
sexual battery contain different cul- 
pable mental states. See also State v. 
Parker, 887 S.W.2d 825, 827 (Tenn. 
Crim. App. 1994), and footnote 4. 
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or 


(c) that the defendant knew, or had reason to know, 
that the alleged victim was mentally defective, 
mentally incapacitated or physically helpless; 


or 


(d) that the defendant intentionally or knowingly ac- 
complished sexual contact by fraud; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly. 


[See footnote 2. 


[“Coercion” means threat of kidnapping, extortion, force or 
violence to be performed immediately or in the future or the use 
of parental, custodial or official authority over a child less than 
fifteen (15) years of age.]* 


_ [*Force” means compulsion by the use of physical power or 
violence.]° 3 


(“Fraud” is defined as the term is used in normal conversa- 
tion and includes, but is not limited to, deceit, trickery, misrepre- 
sentation and subterfuge.]® 


- “Intimate parts” includes [only for offenses committed on 
or after 7/1/13: semen, vaginal fluid,] the primary genital area, 
groin, inner thigh, buttock or breast of a human being.’ 


(“Mentally defective” means that a person suffers from a 
mental disease or defect which renders that person temporarily 
or permanently incapable of appraising the nature of his or her 
conduct.]* 


(‘Mentally incapacitated” means that a person is rendered 
temporarily incapable of appraising or controlling his or her 


47.C.A. § 39-13-501(1). "T.C.A. § 39-138-501(2). 


5 
OA. § 39-11-106. °T.C.A. § 39-13-501(3). 
T.C.A. § 39-11-106. 
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conduct due to the influence of a narcotic, anesthetic or other 
substance administered to that person without his or her consent, 
or due to any other act committed upon that person without his 
or her consent.]® 


(“Physically helpless” means a person is unconscious, asleep 
or for any other reason is physically or verbally unable to com- 
municate unwillingness to do an act.]"° 


“Sexual contact” means the intentional touching of the al- 
leged victim’s, the defendant’s, or any other person’s intimate 
parts, or the intentional touching of the clothing covering the im- 
mediate area of the alleged victim’s, the defendant’s, or any other 
person’s intimate parts, if that intentional touching can be rea- 
sonably construed as being for the purpose of sexual arousal or 
gratification." 


“Victim” means the person alleged to have been subjected to 
criminal sexual conduct /and includes the spouse of the defendant/. 
[The words “and includes the spouse of the defendant” ap- 
ply only to offenses committed on or after June 18, 2005.]"” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." | 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 


°1.C.A. § 39-13-501(4). 27 C.A. § 39-13-501(8). 
107 C.A. § 39-13-501(5). 187C.A, § 39-11-106. 
"1C.A. § 39-13-501(6). 4m C.A, § 39-11-106. 
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standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


Comments 
1. Sexual battery is a Class E felony. T.C.A. § 39-13-505(b). 


2. A violation of T.C.A. § 89-15-401, child abuse and neglect, may be a 
lesser included offense of sexual battery. T.C.A. § 39-15-401(f). 


'ST.C.A. § 39-11-1006. 
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T.P.1.—Crim. 10.04(a) Sexual battery by an 


authority figure (for 
offenses committed on or 
after 7/1/06)' 


Any person who commits the offense of sexual battery by an 
authority figure is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the’ existence of the 
following essential elements;’ 


(1) 


(2) 


[that the defendant had intentional unlawful sexual 
contact with the alleged victim in which the defendant 
intentionally touched the alleged victim’s intimate parts, 


_or the clothing covering the immediate area of the al- 


leged victim’s intimate parts*/ [that the alleged victim 


_had intentional unlawful sexual contact with the defen- 


dant in which the victim intentionally touched the 
defendant's, or any other person’s intimate parts, or the 
clothing covering the immediate area of the defendant's, 
or any other person’s intimate parts*]; 


and 


(a) that the victim was thirteen (13) years of age or 
older but less than eighteen (18) years of age and 
the defendant acted intentionally, knowingly, or 
recklessly with regard to the age of the alleged 
victim; 


or 


(b) that the victim was mentally defective, mentally in- 
capacitated or physically helpless, regardless of age 


10.04(a) 


"This pattern instruction for- 
merly contained the jury charge for 
the statutory version of this offense 
committed prior to July 1, 2006. To 
obtain that pattern instruction, see 
T.P.I. 10.04(a) (19*" ed. 2015), or an 
earlier edition. 


27C.A. § 39-13-527. 


“State v. Howard, 926 S.W.2d 579 
(Tenn. Crim. App. 1996), holds that the 
mental state of this element must be 
set out clearly in the instructions, 
because the elements of sexual battery 
contain different culpable mental 
states. See also State v. Parker, 887 
S.W.2d 825, 827 (Tenn. Crim. App. 
1994), 


4d. 
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(3) (a) 


(b) 


(c) 
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and the defendant acted intentionally, knowingly, 
or recklessly with regard to the mental defect, 
mental incapacity, or physical helplessness of the 
alleged victim; 


and 


that the defendant was, at the time of the alleged 
unlawful sexual contact, in a position of trust, and 
intentionally, knowingly, or recklessly used such po- 
sition of trust to accomplish the sexual contact; 


or 


that the defendant had, at the time of the alleged 
unlawful sexual contact, /supervisory/ [disciplinary] 
power over the victim by virtue of the defendant’s 
[legal] [professional] [occupational] status, and 
intentionally, knowingly, or recklessly used such 
power to accomplish the sexual contact; 


or 


that the defendant had, at the time of the alleged 
unlawful sexual contact, /parental/] [custodial] 
authority over the victim and intentionally, know- 
ingly, or recklessly used such authority to ac- 
complish the sexual contact; — 


(“Disciplinary power” means the power to demand obedience 
through the use or threat of punishment.]° 


“Intimate parts” includes [only for offenses committed on 
or after 7/1/13: semen, vaginal fluid,] the primary genital area, 
groin, inner thigh, buttock or breast of a human being.°® 


(“Mentally defective” means that a person suffers from a 
mental disease or defect which renders that person temporarily 


*State v. Denton, 149 S.W.3d 1, 6T'C.A. § 39-13-501(2). See Com- 
18-19 (Tenn. 2004). ment 2. 
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or permanently incapable of appraising the nature of his or her 
conduct.]’ 


(“Mentally incapacitated” means that a person is rendered 
temporarily incapable of appraising or controlling his or her 
conduct due to the influence of a narcotic, anesthetic or other 
substance administered to that person without his or her consent, 
or due to any other act committed upon that person without his 
or her consent.|° 


(“Physically helpless” means a person is unconscious, asleep 
or for any other reason is physically or verbally unable to com- 
municate unwillingness to do an act.]® 


“Sexual contact” means the intentional touching of the al- 
leged victim’s, the defendant’s, or any other person’s intimate 
parts, or the intentional touching of the clothing covering the im- 
mediate area of the alleged victim’s, the defendant’s, or any other 
person’s intimate parts, if that intentional touching can be rea- 
sonably construed as being for the purpose of sexual arousal or 
gratification." 


(“Supervisory power” means the power to direct the actions 
of another.]" 


“Victim” means the person alleged to have been subjected to 
criminal sexual conduct [and includes the spouse of the 
defendant].” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


"T.C.A., § 39-13-501(3). See Com- '0T.C.A. § 39-13-501(6). See Com- 


ment 2. iene. a 
State v. Denton, 149 S.W.3d 1, 
°T.C.A, § 39-13-501(4). See Com- 49 (Penn. 2004). 


ment 2. 127. C.A, § 39-13-501(8). See Com- 
°1C.A. § 39-13-501(5). See Com- ment 2. 
ment 2. 191. CLA, 8 $9-11-106, 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


Comments 


_1. Sexual battery by an authority figure is a Class C felony. T.C.A. § 39-13- 
527. 


2. Although the definitions section, T.C.A. § 39-18-501, enacted in 1989, 
limited the definitions contained therein to offenses set out in T.C.A. 
§ 39-13-501 to T.C.A..§ 39-13-511, the Committee feels that when the of- 
fense of sexual battery by an authority figure was created by the 
legislature in 1997 and 1998 it was their intent that those definitions 
apply to this offense as well. 


3. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of sexual battery by an authority figure. T.C.A. 
§ 39-15-401(f). 


“NCA. § 39-11-106. '81.C.A. § 39-11-106. 
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T.P.L.—Crim. 10.05(a) Mitigated statutory rape 
(for offenses committed on 
or after July 1, 2006) 


Any person who commits the offense of mitigated statutory 
rape is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1). that the defendant had unlawful sexual penetration of 
the alleged victim or the alleged victim had unlawful 
sexual penetration of the defendant; 


and 


(2) the edlgceds victim was at least fifteen (15) but less than 
eighteen (18) years of age; 


and 


(3) that the defendant was at least four (4) years but. not 
more than five (5) years older than the alleged victim; 


~ and 


(4) that the defendant acted either intentionally, knowingly 
or recklessly.” 


[“Cunnilingus” means a sex act accomplished by placing the 
mouth or tongue on or in the vagina of another.]* 


[“Fellatio” means a sex act accomplished with the male sex 
organ and the mouth or lips of another. Intrusion into the alleged 
victim’s mouth is not required.]* 


“Sexual penetration” means sexual intercourse, cunnilingus, 
fellatio, anal intercourse, or any other intrusion, however slight, 


10.05(a) ‘This definition is derived from 
IT.C.A. § 39-13-506(a). former T.P.I.—Crim. 9.04, Crimes 
270.C.A. § 39-11-301(c) and ac- eae g nature, 
companying Sentencing Commission State v. Marcum, 109 S.W.3d 
Comment. 300, 303-04 (Tenn. 2008). 
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of any part of a person’s body or of any object into the genital or 
anal openings of the alleged victim’s, the defendant’s, or any 
other person’s body, but emission of semen is not required.” 


“Victim” means the person alleged to have been subjected to 
criminal sexual conduct /and includes the spouse of the 
defendant].° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® 


Comments 
1. Mitigated statutory rape is a Class E felony. T.C.A. § 39-13-506(d)(1). 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of mitigated statutory rape. T.C.A. § 39-15-401(f). 


°T.C.A. § 39-13-501(7). °T.C.A. § 39-11-106. 
oT. CLA. § 39-13-501(8). TCA. § 39-11-106. 
™TC.A. § 39-11-106. 
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T.P.1.—Crim. 10.05(b) Statutory rape (for 
offenses committed on or 
after July 1, 2006) 


Any person who commits the offense of statutory rape is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:’ 


(1) that the defendant had unlawful sexual penetration of 
the alleged victim or the alleged victim had unlawful 
sexual penetration of the defendant; 


and 


(2) (a) the alleged victim was at least thirteen (13) but less 
than fifteen (15) years of age and the defendant was 
at least four (4) years [Only for offenses commit- 
ted on or after 6/28/07: but less than ten (10) 
years] older than the alleged victim; 


or 


(2) (b) the alleged victim was at least fifteen (15) but less 
than eighteen (18) years of age and the defendant 
was more than five (5) [Only for offenses com- 
mitted on or after 6/28/07: but less than ten (10)] 
years older than the alleged victim; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


[“Cunnilingus” means a sex act accomplished by placing the 
mouth or tongue on or in the vagina of another.]* 


(“Fellatio” means a sex act accomplished with the male sex 


10.05(b) Comment. 


IT'C.A. § 39-13-506(b). °This definition is derived from 
27.C.A. § 39-11-301(c) and ac- former T.P.I.—Crim. 9.04, Crimes 
companying Sentencing Commission against nature. 
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organ and the mouth or lips of another. Intrusion into the alleged 
victim’s mouth is not required.]* 


“Sexual penetration” means sexual intercourse, cunnilingus, 
fellatio, anal intercourse, or any other intrusion, however slight, 
of any part of a person’s body or of any object into the genital or 
anal openings of the alleged victim’s, the defendant’s, or any 
other person’s body, but emission of semen is not required.” 


“Victim” means the person alleged to have been subjected to 
criminal sexual conduct /fand includes the spouse of the 
defendant].° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


__. “Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® : 


Comments 


1. Statutory rape is a Class E felony. For offenses committed on or after 
7/1/12, the trial judge may also order, after taking into account the facts and 
circumstances surrounding the offense, including the offense for which the 
person was originally charged and whether the conviction was the result of a 


4State v. Marcum, 109 S.W.3d "T.C.A. § 39-11-106. 
300, 3038-04 (Tenn. 2003). °C.A. § 39-11-106. 


°T.C.A. § 39-13-501(7). ; . 
87 CA. § 39-13-501(8). TOA: § 39-11-106. 
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plea bargain agreement, that the person be required to register as a sexual 
offender. T.C.A, § 39-13-506(d)(2). 


2. A elation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of statutory rape. T.C.A. § 39-15-401(f). 
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T.P.1.—Crim. 10.05(c) Aggravated statutory rape 
(for offenses committed on 
or after July 1, 2006) 


Any person who commits the offense of aggravated statutory 
rape is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant had unlawful sexual penetration of 
the alleged victim or the alleged victim had unlawful 
sexual penetration of the defendant; 


and 


(2) the alleged victim was at least thirteen (13) but less 
than eighteen (18) years of age; 


and 


(3) that the defendant was at least ten (10) years older than 
the alleged victim; 


and 


(4) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


[“Cunnilingus” means a sex act accomplished by placing the 
mouth or tongue on or in the vagina of another.]° 


[“Fellatio” means a sex act accomplished with the male sex 
organ and the mouth or lips of another. Intrusion into the alleged 
victim’s mouth is not required.]* 


“Sexual penetration” means sexual intercourse, cunnilingus, 
fellatio, anal intercourse, or any other intrusion, however slight, 


10.05(c) ‘This definition is derived from 
'T'C.A. § 39-13-506(c). former T.P.I.—Crim. 9.04, Crimes 
’T.C.A. § 39-11-301(c) and ac- %8808t, nature; 
companying Sentencing Commission “State v. Marcum, 109 S.W.3d 
Comment. 300, 303-04 (Tenn. 2003). 
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of any part of a person’s body or of any object into the genital or 
anal openings of the alleged victim’s, the defendant’s, or any 
other person’s body, but emission of semen is not required.” | 


“Victim” means the person alleged to have been subjected to 
criminal sexual conduct /and includes the spouse of the 
defendant].® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” | 


Comments 
1. Aggravated statutory rape is a Class D felony. T.C.A. § 39-13 506(d)(3). 


2. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of aggravated statutory rape. T.C.A. § 39-15-401(f), 


5T.C.A. § 39-13-501(7). ®7C.A. § 39-11-106. 
®T.C.A. § 39-13-501(8). °PC.A. § 39-11-106. 
"T.C.A. § 39-11-106. 
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T.P.I.—Crim. 10.05(d) Statutory rape by an 


authority figure 


Any person who named the offense of statutory aE by an 
authority figure is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' : 


(1). that the defendant had unlawful sexual penetration of 
the alleged victim or the alleged victim had unlawful 
sexual penetration of the defendant; 


and 


(2). that the victim was at least thirteen (13) years of age 
but less than eighteen (18) years of age and the defen- 
dant was at least four (4) years older than the victim; 


(3). (a) 


(b) 


and 


that the defendant was, at the time of the alleged 
unlawful sexual penetration, in a position of trust, 
and used such position of trust to accomplish the 
sexual penetration. /The determination as to whether 
or not the defendant was “in a position of trust” with 
the alleged victim depends not on the length or 
formality of the relationship, but on the nature of 
the relationship. You should look to see whether the 
defendant formally or informally stood in a relation- 
ship to the alleged victim that promoted confidence, 
reliability or faith]; 


or 


that the defendant had, at the time of the alleged 
unlawful sexual penetration, /supervisory] [disci- 
plinary] power over the victim by virtue of the 


10.05(d) on the facts and circumstances of the 


ITC.A. § 39-13-532. case, if needed. See State v. Brian 


Caswell McGrowder, No. M2013- 


*The trial judge may wish to add 01184-CCA-R8-CD, at *17 n. 2 (Tenn. 
this bracketed definition, depending Crim. App. Nashville, 9/23/14). 
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defendant’s [legal] [professional] [occupational] 
status, and used such power to accomplish the 
sexual penetration; 


or 


(c) that the defendant had, at the time of the alleged 
unlawful sexual contact, [parental] [custodial] 
authority over the victim /only for offenses com- 
mitted prior to 7/1/16: and used such authority] 
[only for offenses committed on or after 7/1/16: 
by virtue of the defendant’s legal, professional, or oc- 
cupational status and used the position] to ac- 
complish the sexual penetration; 


w 


and 


(4) that the defendant acted either intentionally, knowingly 
_or recklessly.* 


(“Cunnilingus” means a sex act accomplished by placing the 
mouth or tongue on or in the vagina of another.]’ 


(“Disciplinary power” means the power to demand obedience 
through the use or threat of punishment.]° 


(“Fellatio” means a sex act accomplished with the male sex 
organ and the mouth or lips of another. Intrusion into the alleged 
victim’s mouth is not required.]° 


“Sexual penetration” means sexual intercourse, cunnilingus, 
fellatio, anal intercourse, or any other intrusion, however slight, 
of any part of a person’s body or of any object into the genital or 
anal openings of the alleged victim’s, the defendant’s, or any 
other person’s body, but emission of semen is not required.’ 


5T.0.A. § 39-11-301(c) and ac- 5State v. Denton, 149 S.W.3d 1, 
companying Sentencing Commission 18-19 (Tenn. 2004), 
Comment. ®State v. Marcum, 109 S.W.3d 
‘This definition is derived from 300, 303-04 (Tenn, 2003). 
former T.PI. — Crim. 9.04, Crimes "T.C.A. § 39-13-501(7). See Com- 
against nature. ment 2. 
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"Supervisory Hovens means the power to direct the actions 
of another.]® 


“Victim” means the person alleged to have been subjected to 
criminal sexual conduct.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


COMMENTS 


1. Statutory rape by an authority figure is a Class B felony. If the offense 
was committed prior to 7/1/16 it is a Class C felony. T.C.A. § 39-13-532(b). 


2. Although the definitions section, T.C.A. § 39-13-501, enacted in 1989, 
limited the definitions contained therein to offenses set out in T.C.A. § 39-13- 
501 to T.C.A. § 39-13-511, the Committee feels that when the offense of statu- 
tory rape by an authority figure was created by the legislature in 2006 it was 
their intent that those definitions apply to this offense as well. 


3. A violation of T.C.A. § 39-15-401, child abuse and child neglect, may be a 
lesser included offense of statutory rape by an authority figure. T.C.A. § 39-15- 
401(f). 


8State v. Denton, 149 S.W.3d 1, 7 G.A. § 39-11-106. 
19 (Tenn. 2004). MCA. § 39-11-106. 


°T.C.A. § 39-13-501(8). See Com- i 
ment 2, T.C.A. § 39-11-106. 
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T.P.I1.—Crim. 10.06. [Reserved] 
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T.P.I1.—Crim. 10.07. [Reserved]. 
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T.P.1.—Crim. 10.08 Promoting prostitution 


Any person who commits the offense of promoting prostitu- 
tion is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' | 


[Part A: 


(1) that the defendant /owned/ [controlled] [managed] [su- 
pervised] [kept], [alone] [in association with others] [a 
business for the purpose of engaging in prostitution] [a 
house of prostitution]; GS: 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.?] 


or 
[Part B: 


(1) that the defendant procured an inmate for a house of 
prostitution; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.*] 


or 
[Part C: 


| 
(1) that the defendant encouraged, induced or purposely 
caused another to become a prostitute; 


10.08 § 39-11-301(c) and accompanying Sen- 

, tencing Commission Comment. 
_ea mS S1.C,A. § 39-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- 

?7.C.A. § 39-11-301(b) and T.C.A.  tencing Commission Comment. 
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(2) 


[Part DD: 


8) 


(2) 


[Part E: 


(1) 


(2) 


[Part F: 


(iy) 


T.P.1.—CRIM. Ch. 10 
and 


that the defendant acted either intentionally, knowingly 
or recklessly.*| 


or 


that the defendant solicited a person to patronize a 
prostitute; . 


and 


that the defendant acted either intentionally, knowingly 
or recklessly.”] 


or 


that the defendant procured a prostitute for a patron; 
and © 


that the defendant acted either intentionally, knowingly 
or recklessly.*] | 


or 


that the defendant [solicited] [received] [agreed to 
receive] a benefit for engaging in the activity of 
Atl 


(list activities defined in § 39-13-612(4) 


*T.C.A. § 39-11-301(b) and T.C.A. °T.C.A. § 39-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- § 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. tencing Commission Comment. 

°T.C.A. § 39-11-301(b) and T.C.A. “List any activities defined in 
§ 39-11-301(c) and accompanying Sen-___ T.C.A. § 39-13-512(4)(A) to T.C.A. § 39- 
tencing Commission Comment. 13-512(4)(F), 
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and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.*] 


“House of prostitution” means any place where prostitution 
or the promotion of prostitution is regularly carried on by one or 
more person(s) under the control, management or supervision of 
another.® 


“Inmate” means a person who engages in prostitution in or 
through the agency of a house of prostitution.” | 


“Patronizing prostitution” means soliciting or hiring another 
person with the intent that the other person engage in prostitu- 
tion, or entering or remaining in a house of prostitution for the 
purpose of engaging in sexual activity." 


“Prostitution” means engaging in, or offering to engage in, 
sexual activity as a business or being an inmate in a house of 
prostitution or loitering in a public place for the purpose of being 
hired to engage in sexual activity.” 


“Sexual activity” means any sexual relations including 
homosexual sexual relations." 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result. 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 


®T'C.A. § 39-11-301(b) and T.C.A. "TC.A, § 39-13-512(3). 
§ 39-11-301(c) and accompanying Sen- "1C.A. § 39-13-512(6). 
tencing Commission Comment. '9TC.A. § 39-13-512(7), 

°T.C.A. § 39-13-512(1). 47 C.A. § 39-11-106. 

"ON C.A, § 39-13-512(2). 81 CAl'$'39-11-106. 
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to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances: exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


[It is not a defense to this offense that /the subject of the of- 
fense was a law enforcement officer] [the victim of the offense was 
a minor and consented to the offense/].|"" 


[“Law. enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A) maintain public order; 
or 


(B) make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; 


and 


(C) investigate the commission or suspected commission of 
offenses.]"® 


[“Minor” means any person under eighteen (18) years of 
age.]"® ! 

[Only for offenses committed on or after 7/1/16: It is an 
exception to this offense that (i) the person promoting the 
prostitute and the prostitute being promoted were the same 
person; and (ii) the intent of the promotion was the solicitation of 


business for only the prostitute engaging in the promotion.] 
Comments 
1. Promoting prostitution is a Class E felony. T.C.A. § 39-18-515. 
2. If the definition of an offense within Title 39 does not plainly dispense 


with a mental element, intent, knowledge or recklessness suffices to establish 


TCA, § 39:11-106. | 81 CA. § 39+11-106. 
"TC.A. § 39-13-515(d). > 1 C.A. § 39-11-106. 
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the culpable mental state. T.C.A. § 39-11-301(c), The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 
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T.P.I1.—Crim. 10.08(a) Promoting prostitution of 
a [minor] [person with an 
intellectual disability] 


Any person who commits the offense of promoting prostitu- 
tion is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant /owned/ [controlled] [managed] [su- 
pervised] [kept], [alone] [in association with others] [a 
business for the purpose of engaging in prostitution] [a 
house of prostitution]; 


and 


(2) that the defendant did so when one (1) or more of the 
persons engaged in prostitution /was less than eighteen 
(18) years of age] [had an intellectual disability] [Only 
for offenses committed on or after 7/1/19: where the 
subject of the offense was a law enforcement officer or a 
law enforcement officer eighteen (18) years of age or older 
posing as a minor]; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.” 


land 


(4) Only for offenses committed on or after 7/1/13: [that 
one (1) or more of the persons engaged in prostitution 
was less than fifteen (15) years of age] [that the offense 
occurred [on the [grounds] [facilities]] [within one 
thousand feet (1,000')/ of a [public or private school] [sec- 


10.08(a) *T.C.A. § 39-11-301(b) and T.C.A. 
'N.C.A. § 39-13-515 and T.C.A. §39-11-301(c) and accompanying Sen- 
§ 39-13-512(4) and (5). tencing Commission Comment. 
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way 


nies 


(3) 


(4) 


[Part C: 
(1) 
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ondary school] [preschool] [child care agency] [public 
library] [recreational center] [public park/.]] 


or 


that the defendant procured an inmate for a house of 
prostitution; 


and 


that the defendant did so when one (1) or more of the 
persons engaged in prostitution /was less than eighteen 
(18) years of age] [had an intellectual disability] [Only 
for offenses committed on or after 7/1/19: where the 
subject of the offense was a law enforcement officer or a 
law enforcement officer eighteen (18) years of age or older 
posing as a minor]; 


and 


that the defendant acted either intentionally, knowingly 
or recklessly.* 


[and 


Only for offenses committed on or after 7/1/13: /that 
one (1) or more of the persons engaged in prostitution - 
was less than fifteen (15) years of age/ [that the offense 
occurred [on the [grounds] [facilities/] [within one 
thousand feet (1,000')] of a [public or private school] [sec- 
ondary school] [preschool] [child care agency] [public 
library] [recreational center] [public park].]] 


or 


that the defendant encouraged, induced or purposely 
caused another to become a prostitute; 


ST CUAL § 39-11-301(b) and TCA. tencing Commission Comment. 
§ 39-11-301(c) and accompanying Sen- | 
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(2) 


ae) 


(4) 


[Part D: 


(1) 


(2) 


and 


that the defendant did so when one (1) or more of the 
persons engaged in prostitution /was less than eighteen 
(18) years of age] [had an intellectual disability] [Only 
for offenses committed on or after 7/1/19: where the 
subject of the offense was a law enforcement officer or a 
law enforcement officer eighteen (18) years of age or older 
posing as a minor]; 


and 


that the defendant acted either intentionally, knowingly 
or recklessly.’ 


[and 


Only for offenses committed on or after 7/1/13: /that 
one (1) or more of the persons engaged in prostitution 
was less than fifteen (15) years of age] [that the offense 
occurred [on the [grounds] [facilities]] [within one 
thousand feet (1,000')/ of a [public or private school] [sec- 
ondary school] [preschool] [child care agency] [public 
library/ [recreational center] [public park].|] 


or 


that the defendant solicited a person to patronize a 


prostitute; 

and 
that the defendant did so when one (1) or more of the 
persons engaged in prostitution /was less than eighteen 
(18) years of age] [had an intellectual disability] [Only 
for offenses committed on or after 7/1/19: where the 
subject of the offense was a law enforcement officer or a 


law enforcement officer eighteen (18) years of age or older 
posing as a minor]; | 


*T.C.A. § 39-11-301(b) and T.C.A. tencing Commission Comment. 
§ 39-11-301(c) and accompanying Sen- 


302 


Ch. 10 


(3) 


(4) 


[Part E: 


(1) 


(2) 


(3) 


(4) 
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and 


that the defendant acted either intentionally, eee 
or recklessly.° 


[and 


Only for offenses committed on or after 7/1/13: /that 
one (1) or more of the persons engaged in prostitution 
was less than fifteen (15) years of age] [that the offense 
occurred [on the [grounds] [facilities]] [within one 
thousand feet (1,000')] of a [public or private school] [sec- 
ondary school] [preschool] [child care agency] [public 
library] [recreational center] [public park/.]] 


or 


that the defendant procured a prostitute for a patron; 
and 


that the defendant did so when one (1) or more of the 
persons engaged in prostitution /was less than eighteen 
(18) years of age] [had an intellectual disability] [Only 
for offenses committed on or after 7/1/19: where the 
subject of the offense was a law enforcement officer or a 
law enforcement officer eighteen (18) years of age or older 
posing as a minor]; 


and 


that the defendant acted either pati cca knowingly 
or recklessly.’ 


land 


Only for offenses committed on or after 7/1/13: /that 
one (1).or more of the persons, engaged in prostitution 
was less than fifteen (15) years of age/ [that the offense 
occurred [on the [grounds] [facilities]] [within one 


°T.C.A. § 39-11-301(b) and T.C.A. ®T.C.A. § 39-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- § 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. tencing Commission Comment. 
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[Part F: 
(1) 


(2) 


(3) 


(4) 


thousand feet (1,000')] of a [public or private school] [sec- 
ondary school] [preschool] [child care agency] [public 
library] [recreational center] [public park/.|| 


or 


that the defendant /solicited/ [received] [ agreed to receive/ 
a benefit for engaging in the activity of (list activities 
defined in § 39-13-512(4));’ | | 


and 


that the defendant did so when one (1) or more of the 

persons engaged in prostitution /was less than eighteen 

(18) years of age] [had an intellectual disability] [Only 

for offenses committed on or after 7/1/19: where the 

subject of the offense was a law enforcement officer or a\ 
law enforcement officer eighteen (18) years of age or older 

posing as a minor]; 


and 


that the defendant acted either intentionally, knowingly 
or recklessly.® 


land 


Only for offenses committed on or after 7/1/13: /that 
one (1) or more of the persons engaged in prostitution 
was less than fifteen (15) years of age] [that the offense 
occurred [on the [grounds] [facilities]/ [within one 
thousand feet (1,000')/ of a [public or private school] [sec- 
ondary school] [preschool] [child care agency] [public 
library] [recreational center] [public park].]] - 


“House of prostitution” means any place where prostitution 
or the promotion of prostitution is regularly carried on by one or 


“List any activities defined in ®T.C.A. § 39-11-301(b) and T.C.A. 
T.C.A. § 39-13-512(4)(A) to T.C.A. § 39- § 39-11-301(c) and accompanying Sen- 


13-512(4)(F). tencing Commission Comment. 
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more person(s) under the control, management or supervision of 
another.® 


“Inmate” means a person who engages in prostitution in or 
through the agency of a house of prostitution.” 


[“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A) maintain public order; 
or 


(B) make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; 


and 


(C) investigate the commission or suspected commission of 
offenses,]"' 


“Minor” means any person under eighteen (18) years of 
J? 


age. 

“Patronizing prostitution” means soliciting or hiring another 
person with the intent that the other person engage in prostitu- 
tion, or entering or remaining in a house of prostitution for the 
purpose of engaging in sexual activity." 


“Prostitution” means engaging in, or offering to engage in, 
sexual activity as a business or being an inmate in a house of 
prostitution or loitering in a public place for the purpose of being 
hired to engage in sexual activity." 


“Sexual activity” means any sexual relations including 
homosexual sexual relations." 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


°T'C.A. § 39-13-512(1). "S1C.A. § 39-13-512(3). 
TOT CA. § 39-13-512(2). anc A § 39-13-512(6). 


11 
pees § 39-11-106. "8T.C.A. § 39-13-512(7), 
T.C.A. § 39-11-106. | 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur, The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


[It is not a defense to this offense that /the subject of the of- 
fense was a law enforcement officer] [the victim of the offense was 
a minor and consented to the offense/ [Only for offenses com- 
mitted on or after 7/1/19: the solicitation was unsuccessful, the 
conduct solicited was not engaged in, or the law enforcement of 
ficer could not engage in the solicited bitte 2 


[Only for offenses committed on or after 7/1/16: It is an 
exception to this offense that (i) the person promoting the 
prostitute and the prostitute being promoted were the same 
person; and (ii) the intent of the promotion was the solicitation of 
business for only the prostitute engaging in the momo taE| | 


COMMENTS 


1. Promoting prostitution of a minor or a person with an intellectual dis- 
ability is a Class E felony. T.C.A. § 39-13-515, Promoting prostitution of 
a minor on or after 7/1/13 is punishable as trafficking for a commercial 
sex act. Promoting prostitution of a person with an intellectual disability 
on or after 7/1/18 is a Class D felony. T.C.A. § 39-13-515(c). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to es- 


"6N.C.A. § 39-11-106. "TCA. § 39-11-106. 
TC.A. § 39-11-106. '°T.C.A. § 39-18-515(d). 
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tablish the culpable mental state. T.C.A. § 39-11-301(c). The Committee 
is of the opinion that the definitions of “intentionally,” “knowingly,” and 
“recklessly” should all be charged for this offense. 
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T.P.I.—Crim. 10.08(b) Promoting Travel For 
| Prostitution — 


Any person who commits the offense of promoting travel for 
prostitution is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /sold/ [offered to sell/ travel services; 
and 


(2) that the defendant knew those services included travel 
for the purpose of engaging in what would be prostitu- 
tion if occurring in this state. 


“Prostitution” means engaging in, or offering to engage in, 
sexual activity as a business or being an inmate in a house of 
prostitution or loitering in a public place for the purpose of being 
hired to engage in sexual activity.” 


“Sexual activity” means any sexual relations including 
homosexual sexual relations.° 


“Travel services” means, but is not limited to, transportation 
by air, sea, road or rail, related ground transportation, hotel ac- 
commodations, or package tours, whether offered on a wholesale 
or retail basis.‘ 


“Knew” means that a person acts knowingly with respect to 
the conduct or to circumstances surrounding the conduct when 
the person is aware of the nature of the conduct or that the cir- 
cumstances exist. A person acts knowingly with respect to a result 
of the person’s conduct when the person is aware that the conduct 
is reasonably certain to cause the result.° 


10.08(b) 3T.C.A. § 39-13-512(7). 
'N.C.A. § 39-13-533(a). 47.C.A. § 39-13-533(b). 
27.C.A. § 39-13-512(6). Pp CA $'99-11-106, 
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The requirement of “knew” is also established if it is shown 
that the defendant acted intentionally.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


COMMENTS 
1. Promoting travel for prostitution is a Class D felony. T.C.A. § 39-13- 
533(c). 
°T.C.A. § 39-11-301(a)(2). "T.C.A. § 39-11-106. 
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T.P.I1.—Crim. 10.09 Prostitution 


Any person who commits the offense of [prostitution] [prosti- 
tution within one hundred (100) feet of a church] [prostitution 
within one and one-half (1%) miles of a school Jis guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant engaged in, or offered to engage in, 
sexual activity as a business, or was an inmate in a 
house of prostitution, or loitered in a public place for the 
purpose of being hired to engage in sexual activity; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.’] 


or 
[Part B: 


(1) that the defendant engaged in, or offered to engage in, 
sexual activity as a business, or was an inmate ina 
house of prostitution, or loitered in a public place for the 
purpose of being hired to engage in sexual activity; 


and 


(2) that the defendant engaged in the above conduct within 
one hundred (100) feet of a church; 


10.09 § 39-11-302(c) and accompanying Sen- 
IT C.A. § 39-13-513. tencing Commission Comment. 


27.C.A. § 39-11-302(b) and T.C.A. 
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and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.*] 


or 
{Part C: 0" 


(1) that the defendant engaged in, or offered to engage in, 
sexual activity as a business, or was an inmate in a 
house of prostitution, or loitered in a public place for the 

_ purpose of being hired to engage in sexual activity; 


and 


(2) that the defendant engaged in the above soadidt Audet 
one and one-half (1%) miles of a school; 


and 


(3) that he defendant acted either AR SIMs knowingly 
or recklessly.*] 


“House of prostitution” means any place where prostitution 
or the promotion of prostitution is regularly carried on by one or 
more persons under the control, management or supervision of 
another.°® 


“Inmate” means a person who engages in prostitution in or 
through the agency of a house of prostitution.° 


“Prostitution” means engaging in, or offering to engage in, 
sexual activity as a business or being an inmate in a house of 
prostitution or loitering in a public place for the purpose of being 
hired to engage in sexual activity.’ 


°1.C.A, § 39-11-302(b) and T.C.A,  tencing Commission Comment. 


§ 39-11-302(c) and accompanying Sen- 5T.C.A. § 39-13-512(1) 
tencing Commission Comment. Q 

4T.C.A. § 39-11-302(b) and T.C.A. T.C.A. § 39-13-512(2). 
§ 39-11-302(c) and accompanying Sen- "T.C.A. § 39-13-512(6). 
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[“School” means all public and private schools which conduct 
classes in any grade from kindergarten (K) through grade twelve 
(12).4 sit) 4 


“Sexual activity” means any sexual relations including 
homosexual sexual relations.® 


“Intentionally” means a that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the person’s standpoint.” 


Comments 


1. Prostitution is a Class B misdemeanor. T.C.A. § 39-13-513(b). Prostitu- 
tion within one hundred (100) feet of a church or within one and one-half (11) 
miles of a school is a Class A misdemeanor. T.C.A. § 39-13-513(b)(2). A person 
convicted of prostitution within one and one-half (1%) miles of a school shall, in 
addition to any other authorized punishment, be sentenced to at least seven (7) 
days of incarceration and fined at least one thousand dollars ($1,000). T.C.A. 
§ 39-13-513(b)(3). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


®1.C.A. 8 39-13-513(c). "1C.A. § 39-11-106. 


°T.C.A. § 39-13-512(7). "1 C.A. § 39-11-106. 
'OT C.A. § 39-11-1086. 
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T.P.I1.—Crim. 10.10 Patronizing prostitution 


Any person who commits the offense of patronizing prostitu- 
tion is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 
(1) (a) 


(b) 


that the defendant solicited or hired another person 
with the intent that the other person engage in 
prostitution [Only for offenses committed on or 
after 7/1/19: where the subject of the offense was a 
law enforcement officer or a law enforcement officer 
eighteen (18) years of age or older posing as a minor]; 


or 


that the defendant entered or remained in a house 
of prostitution for the purpose of engaging in sexual 
activity [Only for offenses committed on or after 
7/1/19: where the subject of the offense was a law 
enforcement officer or a law enforcement officer eigh- 
teen (18) years of age or older posing as a minor]; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.” 


land 


(3) Only for offenses committed on or after 6/1/11: that 
the person /was younger than eighteen (18) years of age] 
[had an intellectual disability/.]] 


[Only for offenses committed on or after 7/1/14: and 


10.10 27.C.A. § 39-11-302(b) and T.C.A. 


IC.A. § 39-13-514(a) and T.C.A, § 39-11-302(c) and accompanying Sen- 


§ 39-13-512(3). 


tencing Commission Comment. 
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(4) 


(5) 


[Part B: 


(1) 


(2) 


(3) 


~T.P.IL—CRIM. — Ch. 10 


that the victim of the offense was a child under fifteen 
(15) years of age; 


or 
that the offense occurred /on the [grounds] [facilities]] 
[within one thousand feet (1,000')/ of a [public or private 


school] [secondary school] [preschool] [child care agency] 
[public library] [recreational center] [public park/.]° 


or 


(a) that the defendant solicited or hired another person 
with the intent that the other person engage in 
prostitution [Only for offenses committed on or 
after 7/1/19: where the subject of the offense was a 
law enforcement officer or a law enforcement officer 
eighteen (18) years of age or older posing as a minor]; 


or 


(b) that the defendant entered or remained in a house 
of prostitution for the purpose of engaging in sexual 
activity [Only for offenses committed on or after 
7/1/19: where the subject of the offense was a law 
enforcement officer or a law enforcement officer eigh- 
teen (18) years of age or older posing as a minor]; 


and 


that the defendant engaged in the above conduct within 
one hundred feet (100') of a church; 


and 


that the defendant acted either intentionally, knowingly 
or recklessly.* 


9T.C.A. §§ 39-13-514(b)(4\(A) and § 39-11-302(c) and. accompanying Sen- 
39-13-309(c). tencing Commission Comment. 


4T.C.A. § 39-11-302(b) ee TC A, 


314 


Ch. 10 SEXUAL OFFENSES 10.10 
land 


(4) Only for offenses committed on or after 6/1/11: that 
the person /was younger than eighteen (18) years of age/ 
[had an intellectual disability].|] 


[Only for offenses committed on or after 7/1/14: and 


(5) that the victim of the offense was a child under fifteen 
(15) years of age; 


or 


(6) that the offense occurred /on the [grounds] [facilities/] 
[within one thousand feet (1,000')] of a [public or private 
school] [secondary school] [preschool] [child care agency] 
[public library] [recreational center] [public park].]° 


or 
[Part C: 


(1) (a) that the defendant solicited or hired another person 
with the intent that the other person engage in 
prostitution, - 


or 


(b) that the defendant entered or remained in a house 
of prostitution for the purpose of engaging in sexual 
activity; : 


and 


(2) that the defendant engaged in the above conduct within 
one and one-half (11/2) miles of a school; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.® 


°T.C.A. §§ 39-13-514(b\(4\(A) and  —s_s °T.C..A. § 89-11-302(b) and T.C.A. 
39-13-309(c). § 39-11-302(c) and accompanying Sen- 


315 


10.10 | T.PI.—CRIM.. Ch. 10 
land 


(4) Only for offenses committed on or after 6/1/11: that 
the person /was younger than eighteen (18) years of age/ 
[had an intellectual disability].|| 


[Only for offenses committed on or after 7/1/14: and 


(5) that the victim of the offense was a child under fifteen 
(15) years of age; . 


or 


(6) that the offense occurred /on the [grounds] [facilities]] 
[within one thousand feet (1,000')/ of a [public or private 
school] [secondary school] [preschool] [child care agency] 
[public library] [recreational center] [public park/.]' 


“House of prostitution” means any place where prostitution 
or the promotion of prostitution is regularly carried on by one or 
more persons under the control, management or supervision of 
another.® 


“Inmate” means a person who engages in prostitution in or 
through the agency of a house of prostitution.® 


[“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A) maintain public order; 
or 


(B) make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; 


and 


(C) investigate the commission or suspected commission of 


offenses. |'° 
tencing Commission Comment. 8T.C.A. § 39-13-512(1). 
™lC.A. §§ 39-13-514(b)(4)(A) and °T.C.A. § 39-13-512(2). 
39-13-309(c). lon Gy AmSt89-11-106; 
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[“Minor” means any person under eighteen (18) years of 
age.|"’ 


“Prostitution” means engaging in, or offering to engage in, 
sexual activity as a business or being an inmate in a house of 
prostitution or loitering in a public place for the purpose of being 
hired to engage in sexual activity.” 


[“School” means all public and private schools which conduct 
classes in any grade from kindergarten (K) through grade twelve 
(12)."9] 


“Sexual activity” means any sexual relations including 
homosexual sexual relations.“ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means lb a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the person’s standpoint.” 


[It is not a defense to this offense that /the subject of the of- 
fense was a law enforcement officer] [the victim of the offense was 
a minor and consented to the offense/ [Only for offenses com- 


™NC.A. § 39-11-106. "7C.A, § 39-11-106. 

T.C.A. § 39-13-512(6). '6P.C.A. § 39-11-1086. 

13, 

MTC.A. § 39-13-514(c). ™C.A, § 39-11-106. 
T.C.A. § 39-13-512(7). 
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mitted on or after 7/1/19: the solicitation was unsuccessful, the 
conduct solicited was not engaged in, or the law enforcement of- 
ficer could not engage in the solicited offense/].|"* 


Comments 


1. Patronizing prostitution is a’‘Class A misdemeanor. T.C.A. § 39-13- 
514(b)(1). For offenses committed prior to 4/24/17, patronizing prostitution, 
other than within one hundred (100) feet of a church or one and one-half (1 1/2) 
miles of a school, is a Class B misdemeanor. A person convicted: of patronizing 
prostitution within one and one-half (11%) miles of a school shall, in addition to 
any other authorized punishment, be sentenced to at least seven (7) days of 
incarceration and fined at least one thousand dollars ($1,000). T.C.A. § 39-138- 
514(b)(2). Patronizing prostitution from a person who is younger than eighteen 
(18) years of age or has an intellectual disability is a Class E felony for offenses 
committed prior to 7/1/14. For offenses committed on or after that date, it is 
punishable as trafficking for commercial sex acts under T.C.A. § 39- 13-309. 
T.C.A. § 39-13-514(b)(4)(A). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


"81 C.A, § 39-13-514(d), 
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T.P.L.—Crim. 10.11. [Reserved]' 


10.11 | 10,11 (22nd ed. 2018), or an earlier 


"To obtain the pattern instruc-, edition. 


tion for “Indecent exposure”, see T.P.I. 


319 


10.12 T.P.L—CRIM. Ch. 10 


T.P.1.—Crim. 10.12 [Aggravated] rape of a child 
[Aggravated rape of a child 
effective for offenses 
committed on or after July 1, 
2006] 


Any person who commits the offense of [aggravated] rape of 
a child is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant had unlawful sexual penetration of 
the alleged victim or the alleged victim had unlawful 
sexual penetration of the defendant; 


and 


(2) (a) that the alleged victim was more than three (3) 
years of age but less than thirteen (13) years of age; 


or 


(b) [for offenses committed prior to 7/1/06] that the 
alleged victim was less than thirteen (13) years of 
age; 


[or 


(c) that the alleged victim was three (3) years of age or 
less;] i 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.? 


10.12 § 39-11-301(c) and accompanying Sen- 
'TNC.A. § 39-13-522(a); T.C.A. tencing Commission Comment. State 
§ 39-13-531. v. Clark, 452 S.W.3d 268, 297 (Tenn. 


?T.C.A. § 39-11-301(b) and T.C.A. 2044). 
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[“Cunnilingus” means a sex act accomplished by placing the 
mouth or tongue on or in the vagina of another.]° 


[“Fellatio” means a sex act accomplished with the male sex 
organ and the mouth or lips of another. Intrusion into the alleged 
victim’s mouth is not required.]* 


“Sexual penetration” means sexual intercourse, cunnilingus, 
fellatio, anal intercourse, or any other intrusion, however slight, 
of any part of a person’s body or of any object into the genital or 
anal openings of the alleged victim’s, the defendant’s, or any 
other person’s body, but emission of semen is not required.° 


“Victim” means the person alleged to have been subjected to 
criminal sexual conduct.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct. 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 


3This definition is derived from 
former T.P.I.—Crim. 9.04, Crimes 
against nature, 


4State v. Marcum, 109 S.W.3d 
300, 303-04 (Tenn. 2003). 


5T.C.A. § 39-13-501(7). 
67'C.A. § 39-13-501(8). The Com- 
mittee is of the opinion that as any al- 


leged victim of this offense must be 
less than 13 years of age, the statu- 
tory words “and includes the spouse of 
the defendant” need not be included in 
this definition. 


™TOC.A. § 39-11-106. 
PTCA, 8 30s11-1063 
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the circumstances as viewed from the accused person’s 
standpoint.® 


Comments 


1. Rape of a child is a Class A felony, and the offender shall also be 
sentenced to community supervision for life. T,C.A. § 39-13-522(b). For offenses 
committed on or after July 1, 2007, but prior to January 1, 2012, rape of a child 
is a Class A felony, punishable by a minimum sentence of 25 years, and the of- 
fender shall never be allowed to petition for release from supervision for life. 
T.C.A. § 39-13-522(b). For offenses committed on or after January 1, 2012, rape 
of a child is a Class A felony and the defendant shall be punished as a Range II 
offender; however, “the sentence imposed upon such person may, if appropriate, 
be within Range ITI but in no case shall it be lower than Range II.” T.C.A. § 39- 
13-522(b)(2)(A). Aggravated rape of a child is a Class A felony, and if committed 
prior to July 1, 2019, shall be sentenced within Range III. If committed on or af- 
ter July 1, 2010, that offender also shall be sentenced to community supervision 
for life. If committed on or after July 1, 2019, the sentence is imprisonment for 
life without the possibility of parole or release eligibility, T.C.A. § 39-13-531(b) 
and T.C.A, § 40-35-501(h)(2). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. | 


3, A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of rape of a child or aggravated rape of a child. T.C.A. 
§ 39-15-401(f), 


°TC.A, § 39-11-106. 
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T.P.1.—Crim. 10.13 Aggravated prostitution 


Any person who commits the offense of aggravated prostitu- 
tion is guilty of a crime. 

For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) (a) that the defendant engaged in sexual activity as a 
business; _ 
or 


»/ 


(bo) that the defendant was an inmate in‘a house of 
prostitution; 


or 


(c) that the defendant loitered in a public place for the 
purpose of being hired to engage in sexual activity; 


and | 
(2) that the defendant was infected with HIV; 
and 
(3) that the defendant acted knowingly, 


“HIV” means the human immunodeficiency virus or any other 
identified causative agent of acquired immunodeficiency 
syndrome.” 


(“House of prostitution” means any place where prostitution 
or the promotion of prostitution is regularly carried on by one (1) 
or more persons under the control, management or supervision of 
another. ]° 


10.13 ?T.C.A. § 39-13-516(b). 
'N.C.A. § 39-13-516(a). ST.C.A. § 39-13-512(1). 
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[“Inmate” means a person who engages in prostitution in or 
through the agency of a house of prostitution.]* 


[“Prostitution” means engaging in, or offering to engage in, 
sexual activity as a business or being an inmate in a house of 
prostitution or loitering in a public place for the purpose of being 
hired to engage in sexual activity.]° 


“Sexual activity” means any sexual relations, including 
homosexual sexual relations.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


Comments 
1. Aggravated prostitution is a Class C felony. T.C.A. § 39-13-516(d). 
2. The judge may wish to charge the following if the question is raised in 


the proof: “It is not required that.an infection of HIV has occurred in order for a 
person to be convicted of aggravated prostitution.” T.C.A. § 39-13-516(c). 


*T.C.A. § 39-13-512(2). "T.C.A. § 39-11-106. _ 
°T.C.A. § 39-13-512(5). °T.C.A. § 39-11-301(a)(2). 
°T.C.A. § 39-13-512(6). °T.C.A. § 39-11-106. 
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T.P.1.—Crim. 10.14 [Reserved] 
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T.P.I.—Crim. 10.15 Public indecency (only for 
offenses committed prior to 
7/1/12) , 


Any person who commits the offense of public indecency is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant was in a public place; 
and 


(2) (a) that the defendant engaged in sexual intercourse, 
masturbation, sodomy, bestiality, oral copulation, 
flagellation, excretory functions or other ultimate 
sex acts; 


or 
(b) that the defendant appeared in a state of nudity; 
7 or 


(c) that the defendant fondled the genitals of [himself] 
[i herself] or another person; 


and 
(3) that the defendant acted knowingly or intentionally. 


[“Nudity” or “state of nudity” means the showing of the bare 
human male or female genitals or pubic area with less than a 
fully opaque covering, the showing of the female breast with less 
than a fully opaque covering of the areola, or the showing of the 
covered male genitals in a discernibly turgid state. “Nudity” or 
“state of nudity” does not include a mother in the act of nursing 
the mother’s baby.]? 


“Public place” means any location frequented by the public, 


10.15 *T7.C.A. § 39-13-511(a)(2)(A). 
'T.C.A. § 39-13-511(a)(1)(A). 
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or where the public is present or likely to be present, or where a 
person may reasonably be expected to be observed by members of 
the public. “Public places” include, but are not limited to, streets, 
sidewalks, parks, beaches, business and commercial establish- 
ments (whether for profit or not-for-profit and whether open to 
the public at large or where entrance is limited by a cover charge 
or membership requirement), bottle clubs, hotels, motels, 
restaurants, night clubs, country clubs, cabarets and meeting fa- 
cilities utilized by any religious, social, fraternal or similar 
organizations. Premises used solely as a private residence, 
whether permanent or temporary in nature, are not deemed to be 
a public place. “Public places” does not include enclosed single 
sex public restrooms, enclosed single sex functional showers, 
locker and/or dressing room facilities, enclosed motel rooms and 
hotel rooms designed and intended for sleeping accommodations, 
doctors’ offices, portions of hospitals and similar places in which 
nudity or exposure is necessarily and customarily expected 
outside of the home and the sphere of privacy constitutionally 
protected therein; nor does it include a person appearing ina 
state of nudity in a modeling class operated by a proprietary 
school, licensed by the state of Tennessee, a college, junior col- 
lege, or university supported entirely or partly by taxation, or a 
private college or university where such private college or 
university maintains and operates educational programs in which 
credits are transferable to a college, junior college, or university 
supported entirely or partly by taxation or an accredited private 
college. “Public place” does not include a private facility which 
has been formed as a family-oriented clothing optional facility, 
properly licensed by the state.° 


[“Sodomy” means a sex act accomplished by anal intercourse 
or a sex act between a person and an animal.]* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


“Intentionally” means that a person acts intentionally with 


9T.C.A. § 39-13-511(a)(2)(B). Black’s Law Dictionary (8th Ed. 2004). 
4This definition is derived from ST C.A, § 39-11-106. 
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respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


[It is an exception to this offense that the person made 
intentional and reasonable attempts to conceal [himself] [herself] 
from public view while performing an excretory function and the 
defendant performed such function in an unincorporated area of 
the state. If the defendant proves this exception by a preponder- 
ance of the evidence,’ you must find /him/ [her] not guilty.]® 


Comments 


1. Public indecency is punishable as follows: a first or second offense is a 
Class B misdemeanor punishable by a fine only of $500. A third or subsequent 
offense is a Class A misdemeanor; however, the fine is $1,500. T.C.A. § 39-13- 
511(a)(3). 


2. The Committee is of the opinion that the language of T.C.A. § 39-13- 
511(a)(1)(B) are words “of similar import” as the term is ase 1 in T.C.A. § 39-11- 
202 (Exceptions). 


°1.C.A. § 39-11-106. 42.01, Preponderance of evidence. 


"T.C.A. § 39-11-202(b)(2). The ®1C.A. § 39-13-511(a)(1)(B). 
trial judge should utilize T.P.I.—Crim., 
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T.P.1.—Crim. 10.15(a) Public indecency: 
Supplemental instruction 
number one (only for 
offenses committed prior 
to 7/1/12) 


Members of the Jury, you have determined that the defendant 
is guilty of public indecency as charged in Count.I of the 
indictment. 


It will now be your duty to determine: 


1, Whether or not the defendant is eighteen (18) years of 
age or older, and 


2. Whether or not the victim is under thirteen (13) years of 
age, and 


3. Whether or not this is the defendant’s third or subsequent 
conviction for public indecency. 


The statutory law of this state provides that when a person 
is convicted of a third or subsequent offense of public indecency 
and further that the victim is less than thirteen years of age, 
then the punishment is enhanced or increased. 


You will first determine whether or not the defendant has 
two or more previous convictions of public indecency beyond a 
reasonable doubt. You shall then determine whether or not the 
defendant is at least eighteen (18) years of age and the victim 
less than thirteen (13) years of age beyond a reasonable doubt. If 
you so find, you may fix a fine within the instructed limits if you 
feel a fine is warranted. Your verdict on each of these matters 
must be unanimous; each juror must agree to any verdict. 


Any record of prior convictions of the defendant is evidence 
which you may consider. A judgment of conviction of any person 
under the same name as that of the defendant may create an 
inference that the identity of such person is the same as the 
defendant. However, the jury is not required to make this 
inference. It is the exclusive province of the jury to determine 
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whether the facts and circumstances shown by all the evidence in 
the case warrant which the law permits the jury to draw.' 


If you find beyond a reasonable doubt that the conviction as 
set out in your previous verdict is a third or subsequent convic- 
tion, and further that the defendant is at least eighteen (18) 
years of age and the victim less than thirteen (13) years of age, 
your verdict shall so state and the court will impose a sentence 
as provided by law. You may, however, if in your opinion a fine is 
warranted, assess a fine in an amount not exceeding Three 
Thousand Dollars ($3,000. 00). ; 


If, however, you find that this is not the defendant’s tpi or 
subsequent conviction of public indecency or that the defendant 
is not at least eighteen (18) years of age, or that the victim is not 
less than thirteen (13) years of age, then your verdict shall be not 
guilty as to this count. 


You will take with you the indictment and the court’s previ- 
ous written instructions. You shall follow such previous instruc- 
tions as to the law of consideration of evidence, deliberations, 
reasonable doubt, witnesses and any other relevant matters. 


You may now retire to consider your verdict. 


10.15(a) | *7.C.A. §.39-13-511(b)(2). 
'T. PI.—Crim 42.19, Inferences. 
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T.P.I.—Crim. 10.15(b) Public indecency (for 
| | offenses committed on or 
after 7/1/12) 


Any person who commits the offense of public indecency is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant was in a public place; — 
and 


(2) (a) that the defendant engaged in /sexual intercourse] 
[masturbation] [sodomy] [bestiality] [oral copula- 
tion/ [flagellation] [ultimate sex acts]; 


or 


(bo) that the defendant /appeared in a state of nudity] 
[performed an excretory function]; 


or 


(c). that the defendant fondled the genitals of é himself] 
[herself] or another person; 


and 
(3). -, that the defendant acted knowingly or intentionally. 
[and 


(4) that the defendant engaged in masturbation by /self- 
stimulation] [the use of an inanimate object/ on the prop- 
erty of a [public school] [private or parochial school] 
[licensed day care center] [child care facility] and the 
defendant: knew or reasonably should have known that 
a child or children were likely to be present on the prop- 
erty at the time of the conduct.] 


10.15(b) 
'T.C.A. § 39-13-517(b). 
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[(“Nudity” or “state of nudity” means the showing of the bare 
human male or female genitals or pubic area with less than a 
fully opaque covering, the showing of the female breast with less 
than a fully opaque covering of the areola, or the showing of the 
covered male genitals in a discernibly turgid state. “Nudity” or 
“state of nudity” does not include a mother in the act of nursing 
the mother’s baby.]? 


“Public place” means any location frequented by the public, 
or where the public is present or likely to be present, or where a 
person may reasonably be expected to be observed by members of 
the public. “Public place” includes, but is not limited to, streets, 
sidewalks, parks, beaches, business and commercial establish- 
ments (whether for profit or not-for-profit and whether open to 
the public at large or where entrance is limited by a cover charge 
or membership requirement), bottle clubs, hotels, motels, 
restaurants, night clubs, country clubs, cabarets and meeting fa- 
cilities utilized by any religious, social, fraternal or similar 
organizations. Premises used solely as a private residence, 
whether permanent or temporary in nature, are not deemed to be 
a public place. “Public place” does not include enclosed single sex 
functional showers, locker or dressing room facilities, enclosed 
motel rooms and hotel rooms designed and intended for sleeping 
accommodations, doctors’ offices, portions of hospitals and similar 
places in which nudity or exposure is necessarily and customarily 
expected outside of the home and the sphere of privacy constitu- 
tionally protected therein; nor does it include a person appearing 
in a state of nudity in a modeling class operated by a proprietary 
school, licensed by the state of Tennessee, a college, junior col- 
lege, or university supported entirely or partly by taxation, or a 
private college or university where such private college or 
university maintains and operates educational programs in which 
credits are transferable to a college, junior college, or university 
supported entirely or partly by taxation or an accredited private 
college. “Public place” does not include a private facility that has 
been formed as a family-oriented clothing optional facility, 
properly licensed by the state.* [only for elements 2(a) and 
2(c): “Public place” includes a public restroom, whether single 
sex or not.]* 


21.C.A. § 39-13-517(a)(1). *T.C.A, § 39-13-517(a)(2)(A)(ii). 
°T.C.A. § 39-13-517(a)(2). 
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[“Sodomy” means a sex act accomplished by anal intercourse 
or a sex act between a person and an animal.]° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


[It is an exception to this offense that the defendant made 
intentional and reasonable attempts to conceal /himself] [herself] 
from public view while performing an excretory function and the 
defendant performed such function in an unincorporated area of 
the state. If the defendant proves this exception by a preponder- 
ance of the evidence,® you must find /him] [her] not guilty.]° 


COMMENTS 


1. A first or second offense of public indecency is a Class B misdemeanor 
punishable only by a fine of five hundred dollars ($500). A third or subsequent 
offense is a Class A misdemeanor punishable by a fine of one thousand five 
hundred dollars ($1,500) or confinement for not more than eleven (11) months 
and twenty-nine (29) days, or both. Where the offense involves the defendant 
engaging in masturbation by self-stimulation, or the use of an inanimate object, 
on the property of any public school, private or parochial school, licensed day 
care center, or other child care facility, and the defendant knows or reasonably 
should know that a child or children are likely to be present on the property at 
the time of the conduct, the offense is a Class E felony. If the trial judge grants 
judicial diversion, the court shall order, as a condition of probation, that the 
defendant be enrolled in a satellite-based monitoring program for the full extent 
of the person’s term of probation, in a manner consistent with the requirements 
of § 40-39-302. T.C.A. § 39-13-517(d). 


2. The Committee is of the opinion that the language of T.C.A. § 39-13- 
517(c) are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions), 


‘This definition is derived from ___ ‘“T.C.A. § 39-11-202(b)(2). The 
Black’s Law Dictionary (8** Ed. 2004). trial judge should utilize T.P.I. — 

, Crim. 42.01, Preponderance of evi- 

T.C.A. § 39-11-106. dence. ‘ 

"T.C.A. § 39-11-106. °T.C.A. § 39-13-517(c). 
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T.P.1.—Crim. 10. 16 Violation of sex offender 
registration act (for offenses 
committed on or after July 1, 
2008)' 


Any person who violates the sex offender registration act is 
guilty of a crime. | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 


[Part A: 


(1) that the defendant had a conviction for [_______] [insert 
in this blank space a criminal offense or offenses listed in Tenn. 
Code Ann. $ 40-39-202 under the definition of “Sexual HERE: or 
“Violent Sexual Offense.” See Comment 2.]; 


and 


(2) that the defendant knowingly failed to /register/ [report] 
in person with the designated law enforcement agency, complet- 
ing and signing a TBI registration form, within forty-eight (48) 
hours of /establishing or changing a primary or secondary resi- 
dence] [becoming homeless] [becoming employed or practicing a 
vocation] [becoming a student] [being released on probation or 
any other alternative to incarceration other than parole] [establish- 
ing a physical presence at a particular location] in Tennessee. ] 


or 
[Part B: 


(1) that the defendant had a conviction for [______] [insert 
in this blank space a criminal offense or offenses listed in Tenn. 
Code Ann. § 40-39-202 under the definition of “Sexual Offense” or 
“Violent Sexual Offense.” See Comment 2.]/; 


10.16 or an earlier edition. 


"To obtain the pattern instruc- *7.C.A. §§ 40-39-2038, -204, and 
tion for this offense committed prior to -208(a)(1-9), | 


7/1/08, see T.P.I. 10.16 (22nd ed. 2018), 
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and 


(2) that the defendant knowingly /falsified/ whines to sign] a 
TBI registration form.] 


or 
[Part (CH 


(1) that the defendant had a conviction for [________] /insert 


in this blank space a criminal offense or offenses listed in Tenn. 
Code Ann. § 40-39-202 under the definition of “Sexual Offense” or 
“Violent Sexual Offense.” See Comment 2.]; 


and 


(2) that the defendant knowingly failed to pay the annual 
administrative costs, if financially able, of SELLER OE verifica- 
tion and tracking. ] 


or 
[Part D: 


(1) that the defendant had a conviction for [______] [insert 
in this blank space a criminal offense or offenses listed in Tenn. 
Code Ann. $ 40-39-202 under the definition of “Sexual Offense” or 
“Violent Sexual Offense.” See Comment 2.]; 


and 


(2) that the defendant knowingly failed to timely disclose or 
immediately report this status to the designated law enforcement 
agency upon re-incarceration /for another offense] [as the result of 
having violated the terms of probation, parole, conditional dis- 
charge or any other form of alternative sentencing/,] 


or 
[Part E: 


(1) that the defendant had a conviction for [______] /insert 


in this blank space a criminal offense or offenses listed in Tenn. 
Code Ann. § 40-39-202 under the definition of “Sexual Offense” or 
“Violent Sexual Offense.” See Comment 2.]; 
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| and 


(2) that the defendant knowingly failed to timely report to 
the designated law enforcement agency /upon release after re- — 
incarceration] [following re-entry in or return to this state after 
deportation] [upon moving to another state.] 


or 
[Part F: 


(1) that the defendant had a conviction for [_______] /insert 
in this blank space a criminal offense or offenses listed in Tenn. 
Code Ann. § 40-39-202 under the definition of “Sexual Offense” or 
“Violent Sexual Offense.” See Comment 2./; 


and 


(2) that the defendant was incarcerated in Tennessee in a 
[local, state or federal jail] [private penal institution]; 


and 


(3) that the defendant knowingly failed to /register/ [report] 
in person to the /warden/] [warden’s designee] [sheriff] [sheriff's 
designee], completing and signing a TBI registration form, within 
forty-eight (48) hours prior to the defendant’s release.| 


or 
[Part G: 


(1) that the defendant had a conviction for [_______] from 
another state, jurisdiction or country /insert in this blank space a 
criminal offense or offenses listed in Tenn. Code Ann. § 40-39-202 
under the definition of “Sexual Offense” or “Violent Sexual 
Offense.” See Comment 2./; 


and 


(2) that the defendant knowingly failed to /register] [report] 
in person with a designated law enforcement agency, completing 
and signing a TBI registration form, within forty-eight (48) hours 
of establishing a primary or secondary residence in Tennessee. | 
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or | 
[Part H: 


(1) that the defendant, not a resident of Tennessee, had a 
conviction for |___] from another state, jurisdiction or country 
[insert in this blank space a criminal offense or offenses listed in 
Tenn. Code Ann. § 40-39-202 under the definition of “Sexual Of- 
fense” or “Violent Sexual Offense.” See Comment 2.]; 


and 


(2) that the defendant knowingly failed to /register/ [report/ 
in person, completing and signing a TBI registration form, within 
forty-eight (48) hours of /employment] [commencing practice of a 
vocation] [becoming a student] in Tennessee, with either: 


(a) the sheriffin the county or the chief of police in the 
municipality within Tennessee where the offender 
[is employed] [practices a vocation]; or 


(b) the law enforcement agency or any institution of 
higher education, or if not applicable, the designated 
law enforcement agency with jurisdiction over the 
campus where the defendant /is employed] [prac- 
tices a vocation] [is a student/.] 


or 
[Part I: 


(1) that the defendant had a conviction for [______] from 
another state, jurisdiction or country /insert in this blank space a 
criminal offense or offenses listed in Tenn. Code Ann. $ 40-39-202 
under the definition of “Sexual Offense” or “Violent Sexual 
Offense.” See Comment 2.]/; 


and 


(2) that the defendant became a resident of Tennessee pur- 
suant to the Interstate Compact for Supervision of Adult Offend- 
ers; 


and 


(3) that the defendant knowingly failed to /register/] [report] 
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in person with the board, completing and signing a TBI registra- 
tion form, within forty-eight (48) hours of entering the state.] 


or 
[Part J: 


(1) that the defendant had previously been required to /reg- 
ister] [report/ under Title 40, chapter 39, part 1; 


and 


(2) that the defendant knowingly failed to /register/ [report] 
in person with a designated law enforcement agency, 
completing and signing a TBI registration form, within 
thirty (30) days of August 31, 2005. [It is an exception to 
this offense that the defendant /resided in a nursing 
home or assisted living facility] [was committed to a 
mental health institution] [was continuously confined to 
a home or health care facility due to mental or physical 
disabilities].]* 


or 
[Part K: 


(1) that the defendant had a conviction for [__-___-__] /insert 


in this blank space a criminal offense or offenses listed in Tenn. 
Code Ann. § 40-39-202 under the definition of “Sexual Offense” or 
“Violent Sexual Offense.” See Comment 2./; 


and 


(2) that the defendant indicated to a designated law enforce- 
ment agency on the TBI registration form the defendant’s intent 
to reside in another state, jurisdiction or country, and then 
decided to remain in Tennessee; 


and 


(3) that the defendant then knowingly failed to report in 
person to the designated law enforcement agency, completing and 
signing an updated TBI registration form, within forty-eight (48) 
hours of the decision to remain in the state of Tennessee.] 


°T.C.A. § 40-39-203(g). 
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or 
[Part L: 


(1) ~+that the defendant had a conviction for [__._-___] /insert 
in this blank space a criminal offense or offenses listed in Tenn. 
Code Ann. § 40-39-202 under the definition of “Violent Sexual 
Offense.” See Comment 2.]; 


and 


(2) that the defendant knowingly failed to report in person 
at least once during the months of March, June, September, and 
December of each calendar year to the designated law enforce- 
ment agency [for offenses committed on or after 7/1/10:, on a 
date established by such agency,] to update such offender’s 
fingerprints, palm prints and photograph and to verify the 
continued accuracy of the information in the TBI registration 
form. ] 


or 
[Part M: 


(1) that the defendant had a conviction for [________] /insert 
in this blank space a criminal offense or offenses listed in Tenn. 
Code Ann. $ 40-39-202 under the definition of “Sexual Offense” or 
“Violent Sexual Offense.” See Comment 2./;. 


and 


(2) that the defendant knowingly failed to report in person, 
no earlier than seven (7) calendar days before and no later than 
seven (7) calendar days after the offender’s date of birth, to the 
designated law enforcement agency to update such offender's 
fingerprints, palm prints, and photograph, to verify the continued 
accuracy of the information in the TBI registration form, and. to 
pay the specified administrative costs.] 


or 
[Part N: 


(1) that the defendant had a conviction for [__] /insert 
in this blank space a criminal offense or offenses listed in Tenn. 
Code Ann. $ 40-39-202 under the definition of “Sexual Offense” or 
“Violent Sexual Offense.” See Comment 2./; 
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| and 


(2) that within forty-eight (48) hours of incurring a mate- 
rial change in employment or vocational status, the defendant 
failed to report that change to the defendant’s registering agency. 
“A material change in employment or vocational status” includes 
being terminated involuntarily from the offender’s employment 
or vocation, voluntarily terminating the employment or vocation, 
taking different employment or the same employment at a differ- 
ent location, changing shifts or substantially changing the offend- 
er’s hours of work at the same employment or vocation, taking 
additional employment, reducing the offender’s employment or 
any other change in the offender’s employment or vocation that 
differs from that which the offender originally registered. For a 
change in employment or vocational status to be considered a 
material one, it must remain in effect for five (5) consecutive days 
or more.| 


or 
[Part O: 


(1) that the defendant from another state, jurisdiction or 
country, not a resident of this state, had a conviction for 
[(_______] /insert in this blank space a criminal offense or offen- 
ses listed in Tenn. Code Ann. § 40-39-202 under the definition of 
“Sexual Offense” or “Violent Sexual Offense.” See Comment 2./; 


and 


(2) that within forty-eight (48) hours of incurring a mate- 
rial change in employment or vocational status within this state, 
the defendant failed to report that change to the defendant’s 
registering agency. “A material change in employment or 
vocational status” includes being terminated involuntarily from 
the offender’s employment or vocation, voluntarily terminating 
the employment or vocation, taking different employment or the 
same employment at a different location, changing shifts or 
substantially changing the offender’s hours of work at the same 
employment or vocation, taking additional employment, reducing 
the offender’s employment or any other change in the offender’s 
employment or vocation that differs from that which the offender 
originally registered. For a change in employment or vocational 
status to be considered a material one, it must remain in effect 
for five (5) consecutive days or more.| 
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or 
[Part P: only for offenses committed on or after 7/1/11: 


(1) that the defendant was required to register /as a sexual 
offender in any form] [as a juvenile offender] [for any reason] in 
another jurisdiction prior to the defendant’s presence in Tennes- 
see; | 


and 


(2) that the defendant knowingly failed to register in person 
with the designated law enforcement agency, completing and 
signing a TBI registration form, within forty-eight (48) hours of 
[establishing or changing a primary or secondary residence] [estab- 
lishing a physical presence at a particular location] [becoming 
employed or practicing a vocation] [becoming a student] [being 
released on probation or any other alternative to incarceration 
other than parole/ in Tennessee.| 


or 
[Part Q: 


(1) that the defendant had a conviction for [________] /insert 
in this blank space a criminal offense or offenses listed in Tenn. 
Code Ann. $ 40-39-202 under the definition of “Sexual Offense” or 
“Violent Sexual Offense.” See Comment 2./; 


and 


(2) that the defendant knowingly failed to report any change 
in the information previously reported on the TBI registration 
form within forty-eight (48) hours of such change.] 


or 
[Part R: 


(1) ‘that the defendant had a conviction for [_____-_] /insert 
in this blank space a criminal offense or offenses listed in Tenn. 
Code Ann. $ 40-39-202 under the definition of “Sexual Offense” or 
“Violent Sexual Offense.” See Comment 2./; 


and 


(2) that the defendant knowingly failed to report to the 
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proper law enforcement agency within forty-eight (48) hours of 
being released from probation or parole.] 


or 
[Part S: 


(1) that the defendant had a conviction for [_______] /insert 


in this blank space a criminal offense or offenses listed in Tenn. 
Code Ann. $ 40-39-202 under the definition of “Sexual Offense” or 
“Violent Sexual Offense.” See Comment 2.]; 


and 


(2) that the defendant did not maintain either a primary or 
secondary residence; 


and 
(3) that the defendant failed to report monthly to the 


registering agency for so long as the defendant did not maintain 
either a primary or secondary residence.| 


or 
[Part TT: 


(1) that the defendant had a conviction for [_______] /insert 
in this blank space a criminal offense or offenses listed in Tenn. 
Code Ann. $ 40-39-202 under the definition of “Sexual Offense” or 
“Violent Sexual Offense.” See Comment 2.]/; 


and 


(2) that the defendant failed to report to the defendant’s 
designated law enforcement agency a change in the defendant’s 
[electronic mail address information] [instant message, chat or 
other Internet communication name or identity information] that 
the defendant uses or intends to use, whether within or without 
this state, within three (3) days of the changes excluding 
holidays.] 


or 
[Part U: only for offenses committed on or after 5/20/11: 


(1) that the defendant had a conviction for [_._-__] [insert 
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in this blank space a criminal offense or offenses listed 
in Tenn. Code Ann. § 40-39-202 under the definition of 
“Sexual Offense” or “Violent Sexual Offense.” See Com- 
ment 2.]; 

and 


that the defendant was housed in a halfway house or 


any other facility as an alternative to incarceration 


where unsupervised contact is permitted outside of the 
facility; 


and 


that the defendant failed to register or report with the 
registering agency in the city or county of the facility in 


‘which the offender was housed.| 


or 


[Part V: only for offenses committed on or after 7/1/11: 


(1) 


(2) 


that the defendant had a conviction for [_______] /insert 


‘in this blank space a criminal offense or offenses listed 


in Tenn. Code Ann. § 40-39-202 under the definition of 
“Sexual Offense” or “Violent Sexual ce ” See Com- 
ment 2.]; 


and 


that the defendant failed to report to the designated law 
enforcement agency at least twenty-one (21) days before 
traveling out of the country. [It is a defense to this of- 
fense that the defendant traveled out of the country 
frequently for work or other legitimate purpose with the 
written approval of the designated law enforcement 
agency, or that the defendant traveled out of the country 
for an emergency situation and reported to the desig- 
nated law enforcement agency at least twenty-four (24) 
hours before traveling out of the country].| 


or 


[Part W: only for offenses committed on or after 5/23/11: 


(1) 


that the defendant had a conviction for [_____] [insert 
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in this blank space a criminal offense or offenses listed 
in Tenn. Code Ann. § 40-39-202 under the definition of 
“Sexual Offense” or “Violent Sexual Offense.” See Com- 
ment 2./; 


and 


that the defendant was incarcerated in this state prior 
to August 1, 2011, in a local, state or federal jail or a 
private penal institution and had not registered pursu- 
ant to § 40-39-212(a) or any other provision of law; 


and 


that the defendant failed to report in person, register, 
complete and sign a TBI registration form under penalty 
of perjury by August 1, 2011, with the warden or the 
warden’s designee if incarcerated in a state, federal or 
private penal facility, or with the sheriff or the sheriffs 


designee if incarcerated in a local jail.] 


or 
only for offenses committed on or after 7/1/2019: 


that the defendant had a conviction for |_______] [insert 
in this blank space a criminal offense or offenses listed 
in Tenn. Code Ann. § 40-39-202 under the definition of 
“Sexual Offense” or “Violent Sexual Offense.” See Com- 
ment 2. /; 


and | 


that the defendant obtained a new conviction for 
[_______] /insert in this blank space a criminal offense 
or offenses listed in Tenn. Code Ann. $ 40-39-202 under 
the definition of “Sexual Offense” or “Violent Sexual Of- 
fense”, or “Violent Juvenile Sexual Offense” listed in § 40- 
39-202. ]| 


[“Board” means the Tennessee board of probation and 


parole.]* 


[“Conviction” means a judgment entered by a Tennessee court 


47.C.A. § 40-39-202. 
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upon a plea of guilty, a plea of nolo contendere, a finding of guilt 
by a jury or the court notwithstanding any pending appeal or ha- 
beas corpus proceeding arising from such judgment. A “convic- 
tion” includes, but is not limited to, a conviction by a federal 
court or military tribunal, including courts-martial conducted by 
the armed forces of the United States, and a conviction, whether 
upon a plea of guilty, a plea of nolo contendere, or a finding of 
guilt by ajury or the court in any other state of the United States, 
other jurisdiction or other country. A conviction, whether upon a 
plea of guilty, a plea of nolo contendere, or a finding of guilt by a 
jury or the court for an offense committed in another jurisdiction 
that would be classified as a “sexual offense” or a “violent sexual 
offense” if committed in this state shall be considered a “convic- 
tion” for the purposes of this offense. “Conviction,” for the 
purposes of this part, also includes a plea taken in conjunction 
with § 40-35-3183 or its equivalent in any other jurisdiction.]® 


(“Designated law enforcement agency” means any law 
enforcement agency which has jurisdiction over the primary or 
secondary residence, place of physical presence, place of employ- 
ment, school, or institution of higher education where the student 
is enrolled or, for offenders on supervised probation or parole, the 
board or court ordered probation officer.]® 


(“Employed or practices a vocation” means any full-time or 
part-time employment in the state, with or without compensa- 
tion, or any employment which involves counseling, coaching, 
teaching, supervising, volunteering or working with minors in 
any way, regardless of the period of employment, whether such 
employment is financially compensated, volunteered or performed 
for the purpose of any government or education benefit.]’ 


[“Homeless” means failing to maintain either a primary or 
secondary residence.]° 


5T.C.A. § 40-39-202. It is the trial. If this procedure is followed, the 
opinion of some members of the Com-_ definition of “conviction” should be 
mittee that the trial judge should omitted from this instruction. 


decide prior to trial whether or not a 6 
defendant’s conviction qualifies as an T.C.A. § 40-39-202, 
element of this offense as a matter of "T.C.A. § 40-39-202. 


law, rather than submitting it as a fact 


8 
to be determined by the jury during T.C.A. § 40-39-203(f). 
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(“Institution of higher education” means a public or private 
community college, college, tats or independent postsecond- 
ary institution.]® 


[‘Law enforcement agency of any institution of higher educa- 
tion” means any campus law enforcement arrangement autho- 
rized by Tenn. Code Ann, § 49-7-118,]"° | 


(“Local law enforcement agency” means: 


(A) Within the territory of a municipality, the municipal po- 
lice department; , 


(B) Within the territory of a county having a metropolitan 
form of government, the pe Ae a police depart- 
ment; or 


(C) Within the unincorporated territory of a county: the 
sheriffs office.]" 


[“Minor” means any person under eighteen (18) years of 
age.]|'* 


[‘“Month” means a calendar month.]"° 


[“Parent” means any biological parent, adoptive parent, or 
step-parent, and includes any legal or court-appointed guardian 
or custodian, provided, however, that “parent” shall not include 
step-parent if the offender’s victim was a minor less than thirteen 
(13) years of age]." 


(“Primary residence” means a place where the person abides, 
lodges, resides, or establishes any other living accommodations in 
this state for five (5) consecutive days.]" | 


“Register” means the initial registration of a sexual or vio- 
lent sexual offender, or the re-registration of a sexual offender or 
violent sexual offender after deletion or termination from the 
SOR.]"® 


°T.C.A. § 40-39-202. ®T.C.A, § 40-39-202. 
TC.A. § 40-39-202. “TC.A. § 40-39-202. 
"T.C.A. § 40-39-202. TC.A, § 40-39-202. 
"NC.A. § 40-39-202. "6T.C.A. § 40-39-202. 
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[“Report” means appearance before the proper designated 
law enforcement agency.]"” | 


“Resident” means any offender who abides, lodges, resides, 
or establishes any other living accommodations in this state 
including establishing a physical presence in this state.]"® 


(“Secondary residence” means a place where the person 
abides, lodges, or resides, or establishes any other living accom- 
modations in this state for a period of fourteen (14) or more days 
in the aggregate during any calendar year and which is not the 
person’s primary residence; for a person whose primary residence 
is not in this state, a place where the person is employed, prac- 
tices a vocation, or is enrolled as a student for a period of fourteen 
(14) or more days in the aggregate during any calendar year; or a 
place where the person routinely abides, lodges, or resides for a 
period of four (4) or more consecutive or nonconsecutive days in 
any month and which is not the person’s primary residence, 
including any out-of-state address.]"® 


[“SOR” means the TBI’s centralized record system of offender 
registration, verification and tracking information.]”° 


(“Student” means a person who is enrolled on a full-time or 
part-time basis, in any public or private educational institution 
including any secondary. school, trade or professional institution 
or institution of higher learning. 2 


[“TBI” means the Tennessee bureau of investigation.]” 


(“TBI registration form” means the Tennessee sexual offender 
registration, verification and tracking form.]” | 


(“Within forty-eight (48) hours” means a continuous forty- 
eight (48) hour period not including Saturdays, Sundays or 
federal or state holidays.]|** 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 


"1C.A. § 40-39-202. 2IT1C.A. § 40-39-202. 
18NC_A. § 40-39-202. 227.C.A. § 40-39-202. 
'TC.A. § 40-39-202. 8T1C.A. § 40-39-202. 
207. C.A. § 40-39-202. 2471C.A. § 40-39-202. 
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circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” [The defen- 
dant’s signature on the TBI registration form creates an infer- 
ence that such offender has knowledge of the registration, 
verification and tracking requirements of the law.]** 


The requirement of “knowingly” is also Se LURES if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.”* 


Comments 


1. A violation of the Sex Offender Registration Act is a Class E felony. 
T.C.A. § 40-39-208(b). The first such violation is punishable by a fine of not less 
than three hundred fifty dollars ($350) and imprisonment for not less than 
ninety (90) days. A second violation is punishable by a fine of not less than six 
hundred dollars ($600) and imprisonment for not less than one hundred eighty 
(180) days. A third or subsequent violation is punishable by a fine of not less 
than one thousand one hundred dollars ($1,100) and imprisonment for not less 
than one (1) year. T.C.A. § 40-39-208(c)-(e), 


2. As the list of sex offenses and violent sex offenses contained in Tenn. 
Code Ann. § 40-39-202 has been amended numerous times by the legislature, it 
is suggested that the trial judge consult the appropriate pocket part to make 
sure that the conviction offense is one actually listed on the date of the violation 
alleged in the indictment. 


maid SUN § 39-11-106. knowledge.” In the Committee’s opin- 
ion, the statutory language creates an 


26, ° . ° 
This is a rewording of 'I.C.A. unconstitutional mandatory presump- 


§ 40-39-2031). The statute provides 


tion. 
that the offender’s signature on the. ay 
TBI registration form “creates the T.C.A. § 39-11-301(a)(2). 
presumption that such offender has 87 C.A. § 39-11-106. 
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T.P.I.—Crim. 10.17 Violation of sex offender 


residential or work 
restrictions (for offenses 
committed on or after August 
17, 2009)' 


} 


Any person who violates sex offender residential or work 
restrictions is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 


(1) that the defendant had a conviction for [________] [insert 
in this blank space a criminal offense or offenses listed 
in Tenn. Code Ann. $ 40-39-202 as a “Sex Offense” or 
“Violent Sex Offense.” See Comment 2.]; 


| (2) (a) 


(b) 


and 


that the defendant, whose victim was a minor, 
knowingly /established a primary or secondary. resi- 
dence or any other living accommodation] [accepted 
employment] [obtained sexual offender treatment or 
attended a sexual offender treatment program] 
within one thousand feet (1,000') of the property 
line on which a [public school] [private or parochial 
school] [licensed day care center] [child care facility] 
[public park, playground, recreation center or public 
athletic field available for use by the general public/ 
was located; 


or 


that the defendant knowingly [established a pri- 
mary or secondary residence or any other living ac- 
commodation/ [accepted employment/ within one 
thousand feet (1,000') of the property line on which 
the defendant’s former [victim] [victim’s immediate 
family members] reside(d); 


10.17 2018), or an earlier edition. 


'To obtain the pattern instruc- 21 C.A. § 40-39-211. 
tion for this offense committed prior to A. 8 49-7-162 
8/17/2009, see T.P.I. 10.17(a) (22nd ed. TCH ash , 
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(c) 


(d) 


(e) 


(g) 


(h) 
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or 


that the defendant knowingly came within one 
hundred feet (100') of any of the defendant’s former 
victims, except as otherwise authorized by law; 


or 


that the defendant, whose victim was a minor, 
knowingly /established a primary or secondary resi- 
dence or any other living accommodation where a 
minor resided][Only for offenses committed on or 
after July 1, 2019: resided or conducted an over- 
night visit at a residence where a minor resided or 
was present]; 


or 


that the defendant knowingly contacted /a former 
victim] [a former victim’s immediate family member] 
without the consent of the victim; 


or 


that the defendant knowingly contacted a former 
victim without consent of the victim’s parent or 
guardian, while the victim was a minor being 
contacted by /telephone/ [in writing] [by electronic 


mail] [internet services} lany form of electronic com- 


munication]; 
or 


that the defendant /was/[remained/ on the premises 
of any building or grounds of a [public school] [pri- 
vate or parochial school] [licensed day care center] 
[child care facility] [public park] [playground] [rec- 
reation center] [public athletic field available for use 
by the general public/ when the offender had reason 
to believe children under eighteen (18) years of age 
were present; 


or 


that the defendant /stood or sat idly, whether or not 
350 
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in a vehicle] [remained/ within one thousand feet 
(1,000') of the property line of any building owned 
or operated by a [public school] [private or paro- 
chial school] [licensed day care center] [child care 
facility] [public park] [playground] [recreation cen- 
ter] [public athletic field available for use by the 
general public] when children under eighteen (18) 
years of age are present, while not having a reason 
or relationship involving custody of or responsibility 
for a child or any other specific or legitimate reason 
for being there; 


or 


that the defendant was in any conveyance /owned/ 
[leased] [contracted] by a [school] [licensed day care 
center] [child care facility] [recreation center] to 
transport students to or from school, day care, child 
care, or a recreation center or any related activity 
thereof when children under eighteen (18) years of 
age were present in the conveyance; 


or 


only for offenses committed on or after 7/1/10, 
but prior to 5/27/11: that the defendant established 
a primary or secondary residence /with two (2) or 
more persons] [where two (2) or more persons then 
resided/ who had convictions for [________] /insert in 
this blank space a criminal offense or offenses listed 
in Tenn. Code Ann. $ 40-39-202 as a “Sex Offense” or 
“Violent Sex Offense.” See Comment 2.]; 


or 


only for offenses committed on or after 5/27/11: 
that the defendant /established a primary or second- 
ary residence together] [inhabited the same primary 
or secondary residence at the same time] with two (2) 
or more persons who had convictions for [_______] 
and [__-_-___] /insert in this blank space criminal 
offenses listed in Tenn. Code Ann. § 40-39-202 as a 
“Sex Offense” or “Violent Sex Offense.” See Comment 
uk , 
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or 


only for offenses committed on or after 7/1/10: 


_ that the defendant knowingly permitted more than 


(1) 


three (3) persons who had convictions for [________| 
[insert in this blank space a criminal offense or of- 
fenses listed in Tenn. Code Ann. $ 40-39-202 as a 
“Sex Offense” or “Violent Sex Offense.” See Comment 
2./, or a combination thereof, to establish a primary 
or secondary residence in any house, apartment or 
other habitation, owned or under the control of such 
defendant; 


or 


only for offenses committed on or after 7/1/14: 
that the defendant, whose victim was an adult, 
knowingly /established a primary or secondary resi- 
dence or any other living accommodation] [accepted 
employment] within one thousand feet (1,000') of the 
property line on which a [public school/ [private or 
parochial school] [licensed day care center] [child 
care facility] [public park, playground, recreation 
center or public athletic field available for use by the 
general public] was located; 


or 


(m). only for offenses committed on or after 7/1/15: 


(n) 


that the defendant was alone with a minor or 
minors in a private area; 


or 


only for offenses committed on or after 7/1/16: 
that the defendant knowingly established a primary 
or secondary residence or any other living accom- 
modation in any public institution of higher learn- 
ing’s on-campus student residence facilities, includ- 
ing dormitories and apartments. 


[It is a defense to /establishing a primary or secondary resi- 
dence or any other living accommodation] [accepting employment] 
within one thousand feet (1,000') of the property line on which [a 
[public school] [private or parochial school] [licensed day care 
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center] [child care facility] is located] [the defendant’s former 
[victim] [victim’s immediate family members] reside(d)] that the 
violation was caused by a change in ownership or use of property 
after the defendant [established residence] [accepted 
employment].]° 


[It is a defense to /residing where a minor resides/ [being 
alone with a minor] [Only for offenses committed on or after 
July 1, 2019: conducting an overnight visit at a residence where 
a minor resided or was present/ if the defendant is a parent of the 
minor /unless the offender’s parental rights have been or were in 
the process of being terminated as provided by law/[Only for of- 
fenses committed on or after July 1, 2019: unless the offender 
had been convicted of a sexual offense or violent sexual offense the 
victim of which was a child under twelve (12) years of age] [un- 
less any minor or adult child of the offender was a victim of 
[______] committed by the offender]. [Insert in this blank space 
a criminal offense or offenses listed in Tenn. Code Ann. § 40-39- 
202 under the definition of “Sex Offender” or “Violent Sex 
Offender.” See Comment 2].]* 


{It is a defense to being /on or near a [public school] [private 
or parochial school/ [licensed day care center] [child care facility] 
[public park] [playground] [recreation center] [public athletic field 
available for use by the general public]] [in a conveyance] that the 
defendant: 


(A) Was a student in attendance at the school; 


(B) Only for offenses committed prior to 7/1/10: Was 
attending a /conference/ [scheduled event] with [school] 
[day care] [child care] [park] [playground] [recreation 
center/ officials as a parent or legal guardian of a child 
who was enrolled and participating in the /conference/ 
[scheduled event] of the [school] [day care center] [child 
care center] [park] [playground] [recreation center]. [This 
defense shall not apply if the victim of the offender’s 
[sexual offense] [violent sexual offense] was a minor at 
the time of the offense and the victim was enrolled in 
the /school/ [day care center] [recreation center] [child 
care center] that was participating in the conference or 
other scheduled event.]; 


3T.C.A. § 40-39-211(e). 47. C.A. § 40-39-211(c). 
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Only for offenses committed on or after 7/1/10: Was 
attending a conference with /school] [day care] [child 


care] [park] [playground] [recreation center] officials as 


a parent or legal guardian of a child who was /enrolled 
in the [school] [day care center] [child care center]] la 
participant at the [park] [playground] [recreation center]] 
and had received written permission or a request from 
the /school’s principal] [facility’s administrator]. [This 
defense shall not apply if the victim of the offender’s 
[sexual offense] [violent sexual offense] was a minor at 
the time of the offense and the victim was enrolled in 
the [school] [day care center] [recreation center] [child 
care center] that was participating in the conference or 
other scheduled event.]; 


Resided at a state licensed or certified facility for /incar- 
ceration] [health or convalescent care/; or 


Was dropping off or picking up /a child] [children] and 
the defendant was the /child/ [children’s] parent or legal 
guardian lonly for offenses committed on or after 
7/1/10: who had provided written notice of the defen- 
dant’s offender status to the school’s principal or a 
school administrator upon enrollment.]]° 


[’Alone with” means one (1) or more offenders covered by 


this subsection is in the presence of a minor or minors in a 
private area; and 


(i) There is no other adult present in the area: 


(ii) There is another adult present in the area but the 
adult is asleep, unconscious, or otherwise unable to 
observe the offender and the minor or minors; 


(iii) There is another adult present in the area but the 
adult present is unable or unwilling to come to the 
aid of the minor or minors or contact the proper 
authorities, if necessary; or 


(iv) There is another adult present in the area but the 
adult is also a sexual offender or violent sexual of- | 


°T'C.A, § 40-39-211(d)(2). 
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fender mandated to comply with the requirements 
of this chapter. 


If the offender is in a private area where the offender has the 
right to be, the offender is not “alone with” a minor or minors if 
the offender is engaged in an otherwise lawful activity and the 
presence of the minor or minors is incidental, accidental, or 
otherwise unrelated to the offender’s lawful activity.]° 


[“Conviction” means a judgment entered by a Tennessee court 
upon a plea of guilty, a plea of nolo contendere, a finding of guilt 
by a jury or the court notwithstanding any pending appeal or ha- 
beas corpus proceeding arising from such judgment. A “convic- 
tion” includes, but is not limited to, a conviction by a federal 
court or military tribunal, including courts-martial conducted by 
the armed forces of the United States, and a conviction, whether 
upon a plea of guilty, a plea of nolo contendere, or a finding of 
guilt by a jury or the court in any other state of the United States, 
other jurisdiction or other country. A conviction, whether upon a 
plea of guilty, a plea of nolo contendere, or a finding of guilt by a 
jury or the court for an offense committed in another jurisdiction 
that would be classified as a “sexual offense” or a “violent sexual 
offense” if committed in this state shall be considered a “convic- 
tion” for the purposes of this offense. “Conviction,” for the 
purposes of this part, also includes a plea taken in conjunction 
with § 40-35-3138 or its equivalent in any other jurisdiction.]’ 


[“Habitation”: 


(A) Means any structure, including buildings, module units, 
mobile homes, trailers, and tents, which is designed or 
adapted for the overnight accommodation of persons; 


(B) Includes a self-propelled vehicle that. is designed or 
adapted for the overnight accommodation of persons 
and is actually occupied at the time of initial entry by 
the defendant; and | 


(C) Includes each separately secured or occupied portion of 


61.C.A. § 40-39-211(k)(1). element of this offense as a matter of 

™.C.A. § 40-39-202(2). It is the law, rather than submitting it as a fact 
opinion of some members of the Com- to be determined by the jury during 
mittee that the trial judge should — trial. If this procedure is followed, the 
decide prior to trial whether or not a definition of “conviction” should be 
defendant’s conviction qualifies as an omitted from this instruction. 
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the structure or vehicle and each structure appurtenant 
to or connected with the structure or vehicle.]® 


[(“Minor” means any person under eighteen (18) years of age.]° 


[(“Owner” means a person in lawful possession of property 
whether the possession is actual or constructive. “Owner” does 
not include a person, who is restrained from the property or hab- 
itation by a valid court order or order of protection, other than an 
ex parte order of Saki obtained by the person maintaining 
residence on the property.]"° | 


[Only for offenses committed on or after 7/1/18: “Play. 
ground” means any indoor or outdoor facility that is intended for 
recreation of children and owned by the state, a local govern- 
ment, or a not-for-profit organization, and includes any parking 
lot appurtenant to the indoor or outdoor facility.]" 


(“Private area” means in or on any real or personal property, 
regardless of ownership, where the conduct of the defendant is 
not readily observable by anyone but the minor or minors alone 
with the offender. If the private area contains multiple rooms, 
such as a hotel, motel, or other place of temporary lodging, any 
room, rooms, or other area that the offender occupies with a 
minor or minors and that otherwise meets the requirements of 
this definition shall be considered a private area.]'* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally." 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


§7.C.A. § 39-14-401(1). "1 C.A. § 40-39-211(k)(1). 
°T.C.A. § 40-39-202(8). '80C.A. § 39-11-106. 


10 
T.C.A. § 39-14-401(3). 14 
T.C.A. § 39-11-301(a)(2). 
"TC.A. § 40-39-211(a)(3). ; a 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.”® 


COMMENTS 


1. Violation of sex offender residential.or work restrictions is a Class E 
felony. T.C.A. § 40-39-211(f). A first offense is punishable by a fine of not 
less than three hundred fifty dollars ($350) and imprisonment for not 
less than ninety (90) days. A second offense is punishable by a fine of not 
less than six hundred dollars ($600) and imprisonment for not less than 
one hundred eight (180) days. A third or subsequent offense is punish- 
able by a fine of not less than one thousand one hundred dollars ($1,100) 
and imprisonment for not less than one (1) year. T.C.A. § 40-39-211(g). 
No person violating this part shall be eligible for suspension of sentence, 
diversion or probation until the minimum sentence is served in its 
entirety. A violation of a parent or legal guardian due solely to a lack of 
having received written permission required to attend a conference shall 
be punishable by fine only. T.C.A. § 40-39-211(¢)(4). 


2. As the list of sex offenses and violent sex offenses contained in Tenn. 
Code Ann. § 40-39-202 has been amended numerous times by the 
legislature, it is suggested that the trial judge consult the appropriate 
pocket part to make sure that the conviction offense is one actually 
listed on the date of the violation alleged in the indictment. 


'ST.C.A. § 39-11-106. 
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T.P.L.—Crim. 10.18 Sexual contact with 


probationer or parolee 


Any probation and parole officer who commits sexual contact 
with a probationer or parolee is guilty of a crime. 


_. For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' | 


(1) 


(2) 


(3) 


that the defendant was a probation and parole officer; 
and 


that the defendant engaged in sexual contact /in that 
the defendant had intentional unlawful sexual contact 
with the alleged victim in which the defendant intention- 
ally touched the alleged victim’s intimate parts, or the 
clothing covering the immediate area of the alleged 
victim’s intimate parts*] [in that the alleged victim had 
intentional unlawful sexual contact with the defendant 
in which the victim intentionally touched the defendant's, 
or any other person’s intimate parts, or the clothing 
covering the immediate area of the defendant’s, or any 
other person’s intimate parts*/] or sexual penetration, 
whether consensual or nonconsensual, with a proba- 
tioner or parolee who was under the supervision of the 
board of probation and parole; 


and 


that the defendant knew, or reasonably should have 
known, that the person was a probationer or parolee. 


10.18 (Tenn, Crim, App. 1994). 


'T.C.A. § 39-16-409(b). 


"Pursuant to State v. Howard, 
926 S.W.2d 579, 587 (Tenn. Crim. App. 
1996), the mental state of this element 
must be set out clearly in the instruc- 
tions because the elements contain dif- 
ferent culpable mental states. See also 
State v. Parker, 887 S.W.2d 825, 827 


*Pursuant to State v. Howard, 
926 S.W.2d 579, 587 (Tenn. Crim. App. 
1996), the mental state of this element 
must be set out clearly in the instruc- 
tions because the elements contain dif- 
ferent culpable mental states. See also 
State v. Parker, 887 S.W.2d 825, 827 
(Tenn. Crim, App. 1994), 
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“Board” means the board of probation and parole.* 


“Parole” means the release of a prisoner to the community by 
the board prior to the expiration of the prisoner’s term subject to 
conditions imposed by the board and to its supervision, or where 
a court or other authority has issued a warrant against the 
prisoner and the board, in its discretion, has released the prisoner 
_ to answer the warrant of the court or authority.° 


“Probation” means the release by a court of a person found 
guilty of a crime, upon verdict or plea, without imprisonment 
subject to conditions imposed by the court and subject to the 
supervision of the probation service.® 


“Probation and parole officer” means a probation and parole 
officer employed by the board.’ 


“Probationer or parolee” means any individual who is placed 
on probation or parole and who is under the active supervision of 
the board. “Probationer or parolee” does not include the lawful 
spouse of a probation and parole officer who is placed under the 
supervision of the board subsequent to the marriage.° 


“Sexual contact” means the intentional touching of the al- 
leged victim’s, the defendant’s, or any other person’s intimate 
parts, or the intentional touching of the clothing covering the im- 
mediate area of the alleged victim’s, the defendant’s, or any other 
person’s intimate parts, if that intentional touching can be rea- 
sonably construed as being for the purpose of sexual arousal or 
gratification.® “Intimate parts” includes [only for offenses com- 
mitted on or after 7/1/13: semen, vaginal fluid,] the primary 
genital area, groin, inner thigh, buttock or breast of a human 
being.'® 3 


“Sexual penetration” means sexual intercourse, cunnilingus, 
fellatio, anal intercourse, or any other intrusion, however slight, 
of any part of a person’s body or of any object into the genital or 
anal openings of the alleged victim’s, the defendant’s, or any 


47.C.A. § 40-28-102(1). ®1C.A. § 39-16-409(a)(2). 
5T.C.A. § 40-28-102(5). °1C.A. § 39-13-501(6). 

6 

we et: § 40-28-102(6). 107 CA. § 39-13-501(2). 
T.C.A, § 40-28-102(7). 
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other person’s body, but emission of semen is not required." 
("Cunnilingus” means a sex act accomplished by placing the 
mouth or tongue on or in the vagina of another.]"? [“Fellatio” 
means a sex act accomplished with the male sex organ and the 
mouth or lips of another. Intrusion into the alleged victim’ s mouth 
is not required.]"° 


“Victim” means the person alleged to have been subjected to 
criminal sexual conduct and includes the spouse of the 
defendant.” 


“Knew” and “Known” mean that a person acts knowingly 
with respect to the conduct or to circumstances surrounding the 
conduct when the person is aware of the nature of the conduct or 
that the circumstances exist. A person acts knowingly with re- 
spect to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result." 


The requirement of “Knew” and “Known” is also established 
if it is shown that the defendant acted “intentionally.””® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


Comments 


1. Sexual contact with a probationer or parolee is a Class E felony. T.C.A, 
§ 39-16-409(c). 


"1 C.A. § 39-13-501(7). 300, 303-04 (Tenn. 2003). 
14 
This definition is derived from pees § 39-13-501(8). 
former T.P.I.—Crim. 9.04, Crimes T.C.A. § 39-11-106. 
' against nature. 'ETC.A. § 39-11-301(a)(2). 
'8State v. Marcum, 109 S.W.3d "TC.A. § 39-11-106. 
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10.19 


T.P.1.—Crim. 10.19 Sexual contact with inmates 


Any [law enforcement officer] [correctional employee] [vendor] 
[volunteer] who commits sexual contact with an inmate is guilty 
of a crime. | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant was a /law enforcement officer] [cor- 
rectional employee] [vendor] [volunteer]; 
and 
(2) that the defendant intentionally engaged in sexual 
contact /in that the defendant had unlawful sexual 
contact with the alleged victim in which the defendant 
intentionally touched the alleged victim’s intimate parts, 
or the clothing covering the immediate area of the al- 
leged victim’s intimate partsf [in that the alleged victim 
had unlawful sexual contact with the defendant in which 
the victim intentionally touched the defendant’s, or any 
other person’s intimate parts, or the clothing covering the 
immediate area of the defendant’s, or any other person’s 
intimate parts? or sexual penetration; 
and 

(3) that the alleged victim was a prisoner or inmate who 
was in custody at a: penal institution, whether the 
conduct occurred on or off the grounds of the institution 
and the defendant acted intentionally, knowingly, or 
recklessly with regard to whether the prisoner or inmate 
was in custody; 


10.19 
'TC.A, $ 39-16-408(b). 


“Pursuant to State v. Howard, 
926 S.W.2d 579, 587 (Tenn. Crim. App. 
1996), the mental state of this element 
must be set out clearly in the instruc- 
tions because the elements contain dif- 
ferent culpable mental states. See also 
State v. Parker, 887 S.W.2d 825, 827 


(Tenn. Crim. App. 1994). 


*Pursuant to State v. Howard, 
926 S.W.2d 579, 587 (Tenn. Crim. App. 
1996), the mental state of this element 
must be set out clearly in the instruc- 
tions because the elements contain dif- 
ferent culpable mental states. See also 
State v. Parker, 887 S.W.2d 825, 827 
(Tenn. Crim. App. 1994). 
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[‘Correctional employee” includes a person working in that 
capacity as a private contractor or employee of a private 
contractor.]* 


“Custody” means under arrest by a law enforcement officer 
or under restraint by a public servant pursuant to an order of a 
court.° | | | | 


(“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A) Maintain public order; or. 


(B) Make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; and 


(C) Investigate the commission or suspected commission of 
offenses.® “Law enforcement officer” includes a person 
working in that capacity as a private contractor or em- 
ployee of a private contractor.]’ | 


“Penal institution” includes any institution or facility used to 
house or detain a person: 


(A) Convicted of a crime; 
(B) Adjudicated delinquent by a juvenile court; or 
(C) Who is in direct or indirect custody after a lawful arrest.® 


“Sexual contact” means the intentional touching of the al- 
leged victim’s, the defendant’s, or any other person’s intimate 
parts, or the intentional touching of the clothing covering the im- 
mediate area of the alleged victim’s, the defendant’s, or any other 
person’s intimate parts, if that intentional touching can be rea- 
sonably construed as being for the purpose of sexual arousal or 
gratification.’ “Intimate parts” includes [only for offenses com- 
mitted on or after 7/1/13: semen, vaginal fluid,] the primary 


“T.C.A. § 39-16-408(a)(1). "T.C.A. § 89-16-408(a)(1). 
5T.C.A. § 39-16-601(2). ®1C.A. § 39-16-601(4), 
®T.C.A, §39-11-106, © °T.C.A, § 39-13-501(6), 
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genital area, groin, inner thigh, buttock or breast of a human 
being.'® | 


“Sexual penetration” means sexual intercourse, cunnilingus, 
fellatio, anal intercourse, or any other intrusion, however slight, 
of any part of.a person’s body or of any object into the genital or 
anal openings of the alleged victim’s, the defendant’s, or any 
other person’s body, but emission of semen is not required." 
[“Cunnilingus” means a sex act accomplished by placing the 
mouth. or tongue on or in the vagina of another.]"* [“Fellatio” 
means a sex act accomplished with the male sex organ and the 
mouth or lips of another. Intrusion into the alleged victim’s mouth 
is not required.]"° 


“Victim” means the person alleged to have been subjected to 
criminal sexual conduct and includes the spouse of the 
defendant.” 


[“Volunteer” means any person who, after fulfilling the ap- 
propriate policy requirements, is assigned to a volunteer job and 
provides a service without pay from the correctional agency, 
except for compensation for those expenses incurred directly as a 
result of the volunteer service.|"° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


OT.C.A. § 39-13-501(2). "State v. Marcum, 109 S.W.3d 
"TC.A. § 39-13-501(7). 200; he eae 
"This definition is derived from inte Bae sa 
former T.P.I.—Crim. 9.04, Crimes T.C.A. § 39-16-408(a)(2). 
against nature. ‘67 C_A. § 39-11-106. 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


Comments 


1. Sexual contact with an inmate is a Class E felony. T.C.A. § 39-16-408(c). 


"1 C.A, § 39-11-106. - 18 OA, § 89-11-1006. 
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T.P.I.—Crim. 10.20 Violation of community 
supervision 


Any person who commits the offense of violation of com- 
munity supervision is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the Tennessee Board of Probation and Parole had 
placed the defendant on community supervision; 


and 


(2) that the defendant’s conduct violated a condition of com- 
munity supervision that had been imposed upon the 
defendant; 


and 
(3) that the defendant did so knowingly. 
[and 
(4) that the conduct constituted (insert felony offense). 
[Include here the elements of the felony offense.]] 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to the circumstances surrounding the 
conduct when the person is aware of the nature of the conduct or 
that the circumstances exist. A person acts knowingly with re- 
spect to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result.’ 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


10.20 *1.C.A. § 39-11-106. 


"T.C.A. §§ 39-18-524(d) and 39- ST.C.A. § 39-11-301(a)(2). 
13-526(a). 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


COMMENTS 


1. If the conduct that is a violation of a condition of community supervision 
does not constitute a criminal offense or constitutes a criminal offense 
which is classified as a misdemeanor, the violation is a Class A 
misdemeanor, If it constitutes a criminal offense that is classified as a 
felony, the violation is a Class E felony. T.C.A. § 39-13-526(b). If the 
violation of community supervision involves the commission of a new of- 
fense, the sentence “shall be served consecutive to any sentence received 
for commission of the new offense.” T.C.A. § 39-18-526(c). 


2. The venue for a violation of community supervision shall be in the county 
where the person was being supervised at the time of the violation and 


this venue shall include those persons placed on supervision in this state 
but who are being monitored in another state. T.C.A. § 39-13-526(d). 


47.C.A. § 39-11-106. 
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T.P. i Crim. 10.21 Sexual contact by an 


authority figure 


Any person who commits the offense of sexual contact by an 
authority figure is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


C8) 


(2) 


(3) 


'TC.A. § 89-13-509. 


that the defendant engaged in intentional unlawful 
sexual contact with the alleged victim in which the 
defendant intentionally touched or kissed the victim’s 
lips with the defendant’s lips;* 


and 


that the victim was [only for offenses committed 
prior to 7/1/16: at least thirteen (13) but] less than 
eighteen (18) years of age and the defendant was at least 
four (4) years older than the victim and the defendant 
acted intentionally, knowingly, or recklessly with regard 
to the age of the alleged victim; 


and 


(a) that the defendant had, at the time of the alleged 
unlawful sexual contact, [supervisory] [disciplinary] 
power over the victim by virtue of the defendant’s 
[legal] [professional] [occupational] status; 


or 


(b) that the defendant was, at the time of the alleged 
unlawful sexual contact, in a position of trust. /The 
determination as to whether or not the defendant 
was “in a position of trust” with the alleged victim 
depends not on the length or formality of the rela- 
tionship, but on the nature of the relationship. You 
should look to see whether the defendant formally or 


10.21 for an explanation of why the culpable 
mental state of “intentionally” must 
be set out clearly in element one of this 


*See T.P.I. 10.04(a), footnote 2, instruction. 
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informally stood in a relationship to the alleged 
victim that promoted confidence, reliability or 
faith.];? 


and 


(4) that the defendant intentionally, knowingly or reck- 
lessly used such [power] [trust] to accomplish the sexual 
contact; 


(“Disciplinary power” means the power to demand obedience 
through the use or threat of punishment.]* 


“Sexual contact” means the defendant intentionally touched 
or kissed the minor’s lips with the defendant’s lips if such touch- 
ing can be reasonably construed as being for the purpose of sexual 
arousal or gratification.” 


(“Supervisory power” means the power to direct the actions 
of another.]® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 


°The trial judge may wish to add 18-19 (Tenn. 2004). 


this bracketed definition, depending 5 
on the facts and circumstances of the gr 3'99-13-509(b). 
case, if needed. See State v. Brian State v. Denton, 149 S.W.3d 1, 


Caswell McGrowder, No. M20138- 19 (Tenn. 2004), 
01184-CCA-R3-CD, at *17 n. 2 (Tenn. 7 
Crim. App. Nashville, 9/23/14). T.C.A, $89-11-106. 


“State v. Denton, 149 S.W.3d 1, °T.C.A. § 39-11-106. 
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or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused. person’s 
standpoint.® 


COMMENTS 
1. Sexual contact by an authority figure is a Class A misdemeanor with a 
mandatory minimum fine of one thousand dollars ($1,000). T.C.A. § 39- 
13-509(c). 


2. Each instance of unlawful sexual contact shall be considered a separate 
offense. T.C.A. § 39-13-509(d). 


3. A violation of T.C.A. § 39-15-401, child abuse and neglect, may be a 
lesser included offense of sexual contact by an authority figure. T.C.A. 
§ 39-15-401(f). 


°1.C.A. § 39-11-106. 
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T.P.I1.—Crim. 10.22 Soliciting minors to engage 


in [certain conduct] 


Any person who commits the offense of soliciting a minor to 
engage in certain conduct is guilty of a crime. , 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' | 


(1) that the defendant was eighteen (18) years of age or 


older; 


and 


(2) that the defendant, by means of //oral/ [written] 


(3) 


[electronic] communication] [electronic mail] [internet 
services] directly or through another intentionally //com- 
manded] [requested] [hired] [persuaded] [invited] [at- 
tempted to induce*] [a person whom the defendant knew 
or should have known was less than eighteen (18) years 
of age/] [solicited® a law enforcement officer posing as a 
minor whom the person making the solicitation reason- 
ably believed to be less than eighteen (18) years of age] to 
engage in certain conduct; 


and © 


that the conduct, if completed, would constitute a viola- 
tion by the defendant of the offense(s) of: include here 


an_offense alleged in the indictment that is listed in 
T.C.A. § 39-13-528(a); 


10,22 — Crim, 4.01, Criminal Attempt. 


'T.C.A. § 89-13-528(a). | “The trial judge may wish to 

*The trial judge may wish to charge solicitation if the language in 
charge criminal attempt if the lan- this bracket is used. See T.PI.—Crim. 
guage in this bracket is used. See T.P.I. 4.02, Solicitation. 
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| and 
(4) that the alge aera acted intentionally. 
[Include here the elements of the alleged crime(s).‘] 


(“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A) Maintain public order; 
or 


(B) Make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; 


and 


(C) Investigate the commission or suspected commission of 
offenses.]° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result. 


[It is no defense that /the solicitation was unsuccessful] [the 
conduct solicited was not engaged in/ [the law enforcement officer 
could not engage in the solicited offense] [the minor solicited was 
unaware of the criminal nature of the conduct solicited/].° 


Comments 


1. A violation of this section shall constitute an offense one (1) classifica- 
tion lower than the most serious crime solicited, unless the offense solicited was 
a Class E felony, in which case the offense shall be a Class A misdemeanor. 
T.C.A. § 39-138-528(c). 


2. The trial judge must include a charge defining the felony solicited. 


3. Renunciation may be asserted as an affirmative defense to solicitation 
(T.C.A. § 39-12-102) under T.C.A. § 39-12-104. If properly raised as an affirma- 
tive defense the trial judge should utilize T.P.I1.—Crim 40.10, Affirmative 
defense: Renunciation. 


‘The trial judge should use the °T.C.A. § 39-11-106. 


appropriate jury instruction for the of- 6 
fense allegedly solicited. T.C.A. § 39-13-528(b) 
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4, A defendant is subject to prosecution in this state for this offense for any 
conduct that originates in this state, or for any conduct that originates by a 
person located outside this state, where the person solicited the conduct of a 
minor located in this state, or solicited a law enforcement officer posing as a 
minor located within this state. T.C.A. § 39-13-528(d). 
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T.P.I.—Crim. 10.23 Soliciting sexual exploitation 
of a minor | 


Any person who commits the offense of soliciting sexual 
exploitation of a minor is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant was eighteen (18) years of age or 
older; 


and 


(2) that the defendant, by means of //oral/ [written/ 
[electronic] communication] [electronic mail] [Internet 
service] [webcam communications/, directly or through 

~ another intentionally [commanded] [hired] [persuaded/ 
[induced] [caused] a minor to engage in /sexual activity] 
[simulated sexual activity that was patently offensive]; 


and 


(3) that the /simulated/ sexual activity was observed by the 
defendant or another. 


(“Community” means the judicial district, (describe judicial 
district),” in which a violation is alleged to have occurred.]° 


[“Lascivious” means tending to incite lust; lewd; indecent.]‘ 


“Minor” means any person under eighteen (18) years of age.° 


10.23 “State v. Hall, _ S.W.3d _, 2019 
'TNC.A. § 39-13-529(a). WL 117580 (Tenn. 2019). See Com- 
2TC.A. § 16-2-506. ment - 
3T.C.A. § 39-13-529(e)(1). T.C.A. § 39-11-106. 
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“Patently offensive” means that which goes substantially be- 
yond customary limits of candor in describing or representing 
such matters.® 


“Sexual activity” means any of the following acts: 


(A) 


(B) 


(C) 


(D) 


(E) 


(F) 


(G) 


vaginal, anal or oral intercourse, whether done with an- 
other person or an animal; 


masturbation, whether done alone or with another hu- 


_.man or an animal; 


patently offensive, as determined by contemporary com- 
munity standards, physical contact with or touching of 
a person’s clothed or unclothed genitals, pubic area, 
buttocks or breasts in an act of apparent sexual stimula- 
tion or sexual abuse; 


sadomasochistic abuse, including flagellation, torture, 
physical restraint, domination or subordination by or 
upon a person for the purpose of sexual gratification of 
any person; 


the insertion of any part of a person’s body or of any 
object into another person’s anus or vagina, except when 
done as a part of a recognized medical procedure by a 
licensed professional; 


patently offensive, as determined by contemporary com- 
munity standards, conduct, representations, depictions 
or descriptions of excretory functions; 


or 


lascivious exhibition of the female breast or the geni- 
tals, buttocks, anus or pubic or rectal area of any 
person.’ 3 


[A “simulated sexual activity” depicts explicit sexual activity 
which gives the appearance of ultimate sexual acts, anal, oral or 


®T.C.A. § 39-13-529(e)(3). "T.C.A. § 89-13-529(e)(4). 
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genital. “Ultimate sexual acts” means sexual intercourse, anal or 
otherwise, fellatio, cunnilingus or sodomy.|° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


[Only for offenses committed on or after 7/1/13: It is not 
a defense that the minor victim consented to the conduct that 
constituted the offense.]'® 


COMMENTS 


1. Soliciting sexual exploitation of a minor is a Class B felony. T.C.A. § 39- 
13-529(f). A-person is subject to prosecution for this offense for any 
conduct that originates in this state, or for any conduct that originates 
by a person located outside this state, where the conduct involved a 
minor located in this state or the solicitation of a law enforcement officer 
posing as a minor located in this state. T.C.A. § 39-13-529(d). 


2. If there is a question as to the meaning of “contemporary community 
standards,” the trial judge may wish to refer to the case law on this topic 
set out in Comment 3 of T.P.I. — Crim, 34,01. 


3. In deciding whether or not materials are “lascivious,” the Supreme Court 
in State v Whited, 506 S.W.3d 416, 438 (Tenn. 2016), held that 


the fact-intensive determination of whether particular materi- 
als contain sexual activity or a lascivious exhibition of private 
body areas is not facilitated by the adoption of a one-size-fits- 
all “multi-factor analysis” such as the Dost factors. See Grzybo- 
wicz, 747 F.3d at 1306. Lower courts should refrain from using 
the Dost factors as a test or an analytical framework in making 
such a determination. 


®T.C.A. § 39-17-901(14)(A). language for offenses committed on or 
°TC.A. § 39-11-106. after 7/1/13, this does not necessarily 
10 __ mean that consent would be a defense 

Tie 9 00e18-629(8).. The Com for offenses committed prior to that 


mittee is of the opinion that even 
date. 


though the legislature enacted this 
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T.P.1.—Crim. 10.24 Continuous sexual abuse of a 
child | 


Any person who commits continuous sexual abuse of a child 
is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[PART A: 


(1) (a) that the defendant engaged in three (3) or more 
incidents of sexual abuse of a child involving the 
same minor child on separate occasions; 


or 


(b) that the defendant engaged in at least one (1) 
incident of sexual abuse of a child upon three (3) or 
more different minor children on separate occasions; 


and 


(2) that these acts were committed over a period of ninety 
(90) days or more in duration; 


and 


(3) (a) that the alleged victim(s) of the incidents of sexual 
abuse of a child shared distinctive, common charac- 
teristics, qualities or circumstances with respect to 
[each other] [the defendant]; 


or 


(b) that there were common methods or characteristics 
in the commission of the offense, allowing otherwise 
individual offenses to merge into a single continu- 
ing offense involving a pattern of criminal activity. 
against similar victims; 


10.24 
"T ClAy 8'89215-518: 
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(4) 


[Part B: 
(1) 


(2) 


(3) 


(4) 


SEXUAL OFFENSES 10.24 
and 


that the defendant acted either intentionally, knowingly 
or recklessly.]? 


or 


that the defendant engaged in five (5) or more incidents 
of sexual abuse of a child involving two (2) or more dif- 
ferent minor children on separate occasions; 


anc 


that these acts were committed over a period of less 
than ninety (90) days in duration; 


and 


(a) that the alleged victims of the incidents of sexual 
abuse of a child shared distinctive, common charac- 
teristics, qualities or circumstances with respect to 
[each other] [the defendant]; 


or 


(b) that there were common methods or characteristics 
in the commission of the offense, allowing otherwise 
individual offenses to merge into a single continu- 
ing offense involving a pattern of criminal activity 
against similar victims; 


and 


that the defendant acted either intentionally, knowingly 
or recklessly.]® 


(‘Common characteristics, qualities or circumstances” 


include, but are not limited to: 

’7.C.A. §§ 39-11-301(b) and (c) °7.C.A. §§ 39-11-301(b) and (c) 
and accompanying Sentencing Com- and accompanying Sentencing Com- 
mission Comment. mission Comment. 
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(i) The victim(s) /was/] [were/ related to the defendant by 
blood or marriage; 


(ii) The aeene resided with the defendant; or 


(iii) The defendant was an authority figure to the victims, 
in that at the time of the offense the defendant /was in 
a position of trust] [had supervisory or disciplinary 
power over the victims by virtue of the defendant’s legal, 
professional or occupational status] [had parental or 
custodial authority over the victims/ and used the posi- 
tion of /trust] [power] [authority] to accomplish the 
sexual contact, and the victims knew each other.’ 
“Sexual contact” includes the intentional touching of 
the victim’s, the defendant’s, or any other person’s 
intimate parts, or the intentional touching of the cloth- 
ing covering the immediate area of the victim’s, the 
defendant’s, or any other person’s intimate parts, if 
that intentional touching can be reasonably construed 
as being for the purpose of sexual arousal or 
gratification.’ “Intimate parts” includes semen, vaginal 
fluid, the primary genital area, groin, inner thigh, but- 
tock or breast of a human being.*] 


“Minor” means any person under eighteen (18) years of age.’ 


“Sexual abuse of a child” means to commit an act upon a 
minor child that is a violation of: 


(A) T.C.A. § 89-13-502 [Aggravated Rapel, if the child is 
more than thirteen (13) but less than eighteen (18) years of age;] 


(B) T.C.A. § 39-18-503 [Rapel, if the child is more than 
thirteen (13) but less than eighteen (18) years of age;] 


(C) T.C.A, § 39-13-504 [Aggravated Sexual Battery];] 

[((D) T.C.A. § 39-13-522 [Rape of a Child];] 

(E) T.C.A. § 39-13-527 [Sexual Battery by an Authority 
Figure];] | 


“T.C.A. §§ 39-13-518(a)(1)(B) and °T.C.A. § 89-13-501. 


39-13-527(a)(3). 7 
°T.C.A. § 39-18-501. baie amare 
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[(F) T.C.A. § 39-18-529(a) [Soliciting Sexual Exploitation of 
a Minor];| | 


[((G) T.C.A. § 39-13-531 [Aggravated Rape of a Child];] or 


(H) T.C.A. § 39-18-5382 [Statutory Rape by an Authority 
Figure]].° | 


[If the elements of the offense(s) listed above are not set out 
elsewhere in the instructions for the jury, the trial judge should 
set out the elements for those offenses here. | ; 


“Victim” means the person alleged to have been subjected to 
criminal sexual conduct ‘[and includes the spouse of the 
defendant].° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


COMMENTS 


1. The punishment for continuous sexual abuse of a child can be a Class A, 
B or C felony, depending on the type and number of sexual offenses com- 


8NC.A. § 39-13-518(a)(2). "1 C.A, § 39-11-106. 


°T.C.A. § 39-13-501. "20 C.A. § 39-11-106. 
T.C.A. § 39-11-106. 
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mitted during the offense. See T.C.A. § 39-18-518(c) for a description of 
the various punishments. For offenses committed on or after 7/1/18, a 
defendant convicted of this offense “shall be punished by imprisonment 
and shall be sentenced from within the full range of punishment for the 
offense of which the defendant was convicted, regardless of the range for 
which the defendant would otherwise qualify.” T.C.A. § 39-13-518(g). If 
separate sexual abuse offenses are tried at the same time in separate 
counts, see T.C.A. § 39-13-518(f) for a description of whether they merge 
with this offense or may be sentenced separately, and whether or not the 

' state must elect which offenses to submit to the jury. Continuous sexual 
abuse of a child is a 100% crime, and there shall be no release eligibility 
until the defendant has served the entire sentence imposed by the court 
undiminished by any sentence reduction credits the person may be 
eligible for or earn. Such person shall be permitted to earn any credits 
for which the person is eligible and the credits may be used for the 
purpose of increased privileges, reduced security classification, or for any 
purpose other than the reduction of the sentence imposed by the court. 
T.C.A. § 40-35-501(1). 
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CHAPTER 11 
PROPERTY OFFENSES 


11.01 Theft of property 

11.02 Theft of services 

11.03(a) | Fixing value 

11.03(b) Fixing apparent value 

11.04 Extortion 

11.05 Forgery 

11.06 Criminal simulation 

11.07 Hindering secured creditors 

11.08 Organized Retail Crime 

11.09 Worthless checks 

11.10 False or fraudulent insurance claim 

11.11 [Reserved] 

sh 2 [Reserved] 

1148 | [Reserved] 

11.14 Unauthorized use of automobile and 
other vehicles—Joyriding 

11.15 Misrepresentation of mileage on used 
motor vehicle odometer/fraudulent 
alteration or removal of motor vehicle 
mileage notice plate 

11.16 7 [Reserved] 

11.17 Theft of merchandise 

11.18 Illegal possession of/fraudulent use of 
credit or debit card 

11.19 [Reserved] 

ele 2G [Reserved] 

ae [Reserved] 

1d ee [Reserved] 

11.23 Issuing false financial statement 

11.24 [Reserved] 

11.25 Creating false impression of death 

11.26 [Reserved] 

11.27 | Alteration of item’s permanent 
distinguishing numbers or sale or 
possession of such item 

ats, [Reserved] 

11.29 Falsifying educational and academic 


records 
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11.31 
11.32 
11.33 
11.34 
11.35 
11.36 
11.37 
11.38 
11.39 
11.40 


11.41 


11.42 
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Unauthorized solicitation for police, 
judicial or safety association 


[Reserved] 
[Reserved] 
Communication theft 
[Reserved] 


_ Identity theft 


Money laundering 

Violation of motor vehicle chop shop act 
Identity theft trafficking | | 
False academic degrees 


Criminal reproduction, issuance or sale 
of driver license 


Violation of recording laws [only for 
' offenses committed on or after 7/1/09] 


Tenncare fraud 


T.P.I.—Crim. 11.01 Theft of property 


Any person who commits the offense of theft of property is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly obtained or exercised 
control over propersy-owned by —- =) eee 


and 


(2) that the defendant did not have the owner’s effective 
consent; | 


and 


(3) that the defendant intended to deprive the owner of the 


property; 


11.01 
'T.C.A. § 39-14-1038. 
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land 


(4) only for offenses committed on or after July 1, 
2019: that the property was a firearm.| 


“Deprive” means: 


[(a) to withhold property from the owner permanently or for 
such a period of time as to substantially diminish the 
value or enjoyment of the property to the owner;] or 


[(b). to withhold property or cause it to be withheld for the 
purpose of restoring it only upon payment of a reward 
or other compensation;] or 


[(c) to dispose of property or use or transfer any interest in 
it under circumstances that make its restoration 
unlikely].’ 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[(a) induced by deception or coercion [the trial judge should 
include in the instruction applicable language from the 
statutory definitions for deception® or coercion‘ if fairly 
raised in the proofP;| or 


[(b) given by a person the ofénderit knows is not autho- 
‘rized to act as an agent;] or 


[((c) given by a person who, by reason of youth, mental dis- 

ease or defect, or intoxication, is known by the defendant 

- to be unable to make reasonable decisions regarding 
the subject matter;] or 


[((d) given solely to detect the commission of an offense],.° 


“Exercise control over property” is defined as the right to 
direct how property, real or personal, shall be used or disposed. 
Generally, one must possess the right of possession in property in 


2T.C.A. § 39-11-106. | "State v. Pope, 427 S.W.3d 363 
3T.C.A. § 39-11-106. (Tenn. 2013). 
47.C.A. § 39-11-106. ®TC.A. § 39-11-106. 
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11.01 


order to exercise control over it. Such possession may be actual or 
constructive, sole or joint. Also, one may have the right to control 
property without having a possessory interest. In such instances, 
if the defendant takes some action with the intent to deprive the 
owner of the property, and the defendant did so knowingly and 
without the owner’s effective consent, the jury would be justified 
in returning a verdict of guilty. Anyone who is in a position to 
take some action that deprives the owner of property is in a posi- 
tion to exercise control.’ 


[“Firearm” means /any weapon that will or is designed to or 
may readily be converted to expel a projectile by the action of an 
explosive] [, or the frame or receiver of any such weaponFf [, or any 
firearm muffler or firearm silencer? [any destructive device].'° 
[The definition of “firearm” does not include an antique 
firearm. "']'?| | 


“Obtain” means to bring about a transfer or purported 
transfer of property or of a legally recognized interest therein, 
whether to the defendant or another.” 


“Obtain” includes, but is not limited to, the taking, carrying 
away or the sale, conveyance or transfer of title to or interest in 
or possession of property.” 


“Owner” means a person, other than the defendant, who has 
possession of or any interest other than a mortgage, deed of trust 
or security interest in property, even though that possession or 


‘This language comes from Law 
Revision Commission, Tennessee 
Criminal Code and Code of Criminal 
Procedure, § 39-1903, page 132 com- 
ment (Proposed Final Draft 1973). 


®*The trial judge should consult 
27 C.E.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

*The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 

The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 


tion of “destructive device” if it is fairly 
raised in the proof. 


"The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


TCA. § 39-11-106. 
8p CLA. § 39-11-1086. 


“TCA. .§39-11-106,. SObtain? 
includes, but is not limited to, conduct 
heretofore known as larceny, larceny 
by trick, larceny by conversion, em- 
bezzlement, extortion or obtaining 
property by false pretenses. T.C.A. 
§ 39-11-106. 
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interest is unlawful and without whose consent the defendant 
has no authority to exert control over the property.” 


“Property” means anything of value, including but not limited 
to [money] [real estate] [tangible or intangible personal property 
(including anything severed from land)] [library material] [con- 
tract rights] [chose-in-action] [interest in or claim to wealth] 
[credit] [admission or transportation tickets] [captured or domes- 
tic animals] [food and drink] [electric or other power]."° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


[The trial judge should now instruct the jury with respect to 
fixing the value of the property obtained. See T.P.I. CRIM. — 11. 
03(a), Fixing value.| 


Comments 


1. Theft of property or services is graded as follows for sentencing on or af- 
ter 1/1/17, regardless of the date of the offense. See State v. Menke, 590 S.W.3d 
455 (Tenn. 2019). 


(A) A Class A misdemeanor if the value of the property or services 
obtained is $1,000 or less; 


(B) A Class E felony if the value of the property or services obtained is 
more than $1,000, but less than $2,500; 


(C) A Class D felony if the value of property or services obtained is 
$2,500 or more but less than $10,000; 


SN C.A. § 39-11-106. '8NC.A. § 39-11-301(a)(2). 


'6NC.A. § 39-11-106. 197 CLA. § 39-11-1086. 
"1 C.A. § 39-11-106. 
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(D) A Class C felony if the value of property or services obtained is 
$10,000 or more but less than $60,000; 


(E) A Class B felony if the value of property or services obtained is 
$60,000 or more [only for offenses committed on or after TW 
12: but less than $250,000; and 


(F) A Class A felony if the value of the property or services obtained is 
$250,000 or more]. 


Theft. of a firearm on or after 7/1/2019 shall be punished by confine- 
ment for not less than thirty (30) days in addition to any other penalty au- 
thorized by law. T.C.A. § 39-14-105(d). 


2. Claim of right may be asserted as an affirmative defense to this offense 
under T.C.A. § 39-14-107. If properly raised as an affirmative defense, the trial 
judge should utilize T.P.I.—Crim. 40.18, Affirmative defense: Claim of right. 


3. Venue in a prosecution for this offense shall be in the county where one 
(1) or more elements of the offense occurred, or in the county where an act of so- 
licitation, inducement, offer, acceptance, delivery, storage, or financial transac- 
tion occurred involving the property, service or article of the victim, 
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T.P.I.—Crim. 11.02 Theft of services 


Any person who commits the offense of theft of services is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: | 
(1) that the defendant obtained services; 
and 


(2) that these services were obtained either by deception, 
fraud, coercion, [only for offenses committed on or 
after 7/1/11: forgery, false statement,] false pretense or 
by any other means to avoid payment for these services; 


and 
(3) that the defendant acted Epearit, or el 
or 
[Part B: 


(1) that the defendant had control over the disposition of 
services to others; 


and 


(2) that the defendant diverted those services to [his/ [her] 
_own benefit or to the benefit of another not entitled 
thereto; 


and 


(3) that the defendant acted knowingly.| 


11.02 
"T.C.A. § 39-14-104. 
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or 
[Part C: 
(1) that the defendant absconded from an establishment 
where compensation for services is ordinarily paid im- 
mediately upon the rendering of these services; 


and 


(2) that the defendant absconded without payment or a 
bona fide offer to pay; 


and 
(3) that the defendant acted knowingly.| 


(“Bona fide” means in or with good faith; honestly, openly, 
and sincerely; without deceit or fraud.]? 


“Coercion” means a threat, however communicated, to: 
((A) commit any offense;] 

((B) wrongfully accuse any person of any offense;| 

[((C) eorore any person to hatred, contempt or ridicule;] 
((D) harm the credit or business repute of any person;] or 


[((E) take or withhold action as a public servant or cause a 
public servant to take or withhold action].*] 


[“Deception” occurs when a person knowingly: 


((A) creates or reinforces a false impression by words or 
conduct, including false impressions of fact, law, value 
or intention or other state of mind that the person does 
not believe to be true;] 


((B) prevents another from acquiring information which 
would likely affect the other’s judgment in the transac- 
tion;| 


*Black’s Law Dictionary (8th Ed. 5T.C.A. § 39-11-106. 
2004). 
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((C) fails to correct a false impression of law or fact the 
person knows to be false and: (i) the person created; or 
(ii) knows is likely to influence another;] 


[((D). fails to disclose a lien, security interest, adverse claim 
or other legal impediment to the enjoyment of the prop- 
erty, whether the impediment is or is not valid, or is or 
is not a matter of public record;]| 


[(E) employs any other scheme to defraud;] or 


[((F) G@) promises performance which at the time the person 
_ knew he or she did not have the ability to perform 
or which the person does not intend to perform or 
knows will not be performed, except mere failure to 
perform is insufficient to establish that the person 
did not intend to perform or knew the promise would 

not be performed; 


(ii) promising performance includes issuing a check or 
similar sight order for the payment of money or use 
of a credit or debit card when the person knows the 
check, sight order, or credit or debit slip will not be 
honored for any reason].* 


“Deception” does not include falsity as to matters having no 
pecuniary significance or puffing by statements unlikely to 
deceive ordinary persons in the group addressed.]°] 


[“EKstablishment” shall regen but not be limited to, hotels, 
motels, and restaurants. ]® 


(“False pretense” means a false representation of an existing 
fact whether by oral or written words or conduct, calculated to 
deceive, intended to deceive, and does in fact deceive, whereby 
one person obtains services from another without compensation.]’ 


[“Fraud” is defined as the term is used in normal conversa- 
tion and includes, but is not limited to, deceit, trickery, misrepre- 
sentation and subterfuge.]° 


4T.C.A. § 39-11-106. "Black’s Law Dictionary (5th Ed. 
5T.C.A, § 39-11-106. . 1979). 
67C.A. § 39-14-104(3). ®7.C.A. § 39-11-106. 
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[(“Obtain” means to secure the performance of service.]* 


“Services” includes [labor] [skill] [professional service] [trans- 
portation] [telephone] [mail] [gas] [electricity] [steam] [water] 
[cable TV] [only for offenses committed on or after 7/1/11: 
entertainment subscription service] [other public services] [accom- 
modations in hotels, restaurants or elsewhere] [admissions to 
exhibitions] [use of vehicles or other movable property] [only for 
offenses committed on or after 7/1/09: any activity or product 
considered in the ordinary course of business to be a service]. 


[“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally]." 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


[The trial judge should now instruct the jury with seduistdet to 
fixing the value of the services obtained. See T.P.I. — CRIM. 11. 
03(a), (Fixing value), | 


Comments 


1. Theft of services is graded identically to theft of property. See Comment 
One to T.P.I.—Crim. 11.01, Theft of property. : 


2. Claim of right may be neared as an aftinaativa defense to this offense 
under T.C.A, § 39-14-107. If properly raised as a defense, the trial judge should 
utilize T.P.1—Crim. 40,13, Affirmative defense: Claim of right. 


3. Venue in a prosecution for this offense shall be in the county where one 
(1) or more elements of the offense occurred, or in the county where an act of so- 
licitation, inducement, offer, acceptance, delivery, storage, or financial transac- 
tion occurred involving the property, service or article of the victim. 


°T.C.A. § 39-11-106. "T.C.A. § 89-11-801(a)(2). 
'OT.C.A. § 39-11-106. | "T.C.A. § 89-11-106. 


390 


Ch. 11 


PROPERTY OFFENSES 11.03(a) 


T.P.I1.—Crim. 11.03(a) Fixing value 


If you find the defendant guilty of this offense beyond a rea- 
sonable doubt, you must go further and fix the range of value of 
the /, property] [services] [money]. 


(A) 


[(B) 


Value is: 


(1) the fair market value of the [property] [services] at 


the time and place of the offense; or 


(2) if the fair market value of the property. cannot be 


ascertained, the cost of replacing the property 
within a reasonable time after the offense.’ 


The value of documents, other than those having a 


readily ascertainable fair market value, is: 


(1) the amount due and collectible at maturity less any 


part that has been satisfied, if the document consti- 
tutes evidence of a debt; or 


(2) the greatest amount of economic loss that the owner 


[(C) 


{D) 


[((E) 


‘might reasonably suffer by virtue of loss of the doc- 
ument, if the document is other than evidence of a 
debt.]? 


If the [property] [service] has value that cannot be 
ascertained by the criteria set forth in parts (A) or (B), 
the property or service is deemed to have a value of 
less than fifty dollars ($50).]° 


If the defendant. gave consideration for or had a legal 
interest in the /property/ [services] which [is] [are] the 
object of the offense, the amount of consideration or 
value of the interest shall be deducted from the value 
of the [property] [services] ascertained under part (A), 


(B), or (C) to determine value.|* 


For offenses committed on or after 71/12: The 
monetary value of property from multiple criminal acts 


11.03(a) 5T.C.A. § 39-11-106. 


'TC.A. § 39-11-106. 4T.C.A. § 39-11-106. 
*T.C.A. § 39-11-106. 
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[(F) 


[(G) 


[((H) 


[() 


which are charged in a single count of theft of property 
shall be aggregated to establish value.]° 


If the animal killed was a police dog, fire dog, search 
and rescue dog, service animal or police horse, the jury 
shall consider the value of the police dog, fire dog, 
search and rescue dog, service animal or police horse as 
both the cost of the animal and any specialized training 
the animal received.]° 


In determining the value of the property vandalized, 
the value of the property shall be fixed at the amount 
of the damage, the reasonable cost of repairing the 
damage to the property, or the cost of replacement of 
the property vandalized.]’ 


In determining the value of the destruction or interfer- 
ence, the value of the destruction shall be fixed at the 
amount of the damage or the cost of replacement of the 
property. The value of the interference shall be fixed at 
the amount of the interference to the railroad.]® 


[For a violation of 16.01 and 16.03 and a violation of 
some provisions in 16.02 only] Value includes /the face 
value of the creation of or amount of alteration to any 
financial instrument or of an electronic transfer of funds] 
[the cost of any alteration, damage, destruction or 
disruption to any computer, computer system, computer 
network, computer software, program, or data] [the mar- 
ket value of any unauthorized copy, in any form, includ- 
ing, but not limited to, any printed or electronic form of 
computer data, computer programs, or computer soft- 
ware residing in, communicated by, or produced by a 
computer or computer network] [the amount of any 
proceeds received, concealed or used].]® 


The state has the burden of proving this value beyond a rea- 
sonable doubt as defined in these instructions. 


The jury will fix the value of the property or services obtained 


5T.C.A. § 39-14-105(b)(2). ®P.C.A. § 39-14-114(b). 


°T.C.A. § 39-14-205(a)(2). °NC.A. § 39-14-602(a)-(c). 
"See T.PI. CIVIL — 14.45. 
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along with its verdict by indicating which of the following ranges 
the value falls within: 


1. One thousand dollars ($1,000) or less; 


2. More than one thousand dollars ($1,000), but less than 
two thousand five hundred dollars ($2,500); 


3. Two thousand five hundred dollars ($2,500) or more, but 
less than ten thousand dollars ($10,000), 


4. Ten thousand dollars ($10,000) or more, but less than 
sixty thousand dollars ($60,000); | 


5. Sixty thousand dollars ($60,000) or more [only for of- 
fenses committed on or after 7/1/12:, but less than 
two hundred fifty thousand dollars ($250,000); 


6. Two hundred fifty thousand dollars ($250,000) or more]."° 


Comments 


1. If the indictment charges more than one criminal act committed in a 
single count to aggregate the value, as set out in T.C.A. § 39-14-105(b), we sug- 
gest that you instruct the jury as to the definitions of “common scheme, purpose, 
intent or enterprise” as defined and suggested by the Tennessee Supreme Court 
in State v. Jones, 589 S.W.3d 747, 763-64 (Tenn. 2019). The Committee is pres- 
ently drafting a pattern charge and verdict form for this statute for its approval 
in October 2020. 


On CA. § 39-14-105. 
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T.P.1.—Crim. 11.03(b) Fixing apparent value 


If you find the defendant guilty of [forgery] [criminal simula- 
tion] beyond a reasonable doubt, you must go further and fix the 
range of apparent value! of the property. 


“Apparent Value” is the apparent fair market value of the 
property at the time and place of the offense. The state has the 
burden of proving this apparent value beyond a reasonable doubt 
as defined in these instructions. 


“Apparent” means visible, manifest or obvious. 


The jury will fix the apparent value of the property along 
with its verdict by indicating which of the following ranges the 
apparent value falls within: 


1. One thousand dollars ($1,000) or less; 


2. More than one thousand dollars ($1, 000), but less than 
two thousand five hundred dollars ($2,500); 


3. Two thousand five hundred dollars ($2,500) or more, but 
less than ten thousand dollars ($10,000); 


4, Ten thousand dollars ($10,000) or more, but xs than 
sixty thousand dollars ($60,000); 


5. Sixty thousand dollars ($60,000) or more [only for of- 
fenses committed on or after 7/1/12:, but less than 
two hundred fifty thousand dollars ($250,000); 


6. Two hundred fifty thousand dollars ($250,000) or more]. 
Comments | 


1. If the indictment charges more than one criminal act committed in a 
single count to aggregate the value, as set out in T.C.A. § 89-14-105(b), we sug- 
gest that you instruct the jury as to the definitions of “common scheme, purpose, 
intent or enterprise” as defined and suggested by the Tennessee Supreme Court 
in State v. Jones, 589 S.W.3d 747, 763-64 (Tenn. 2019). The Committee is pres- 
ently drafting a pattern charge and verdict form for this statute for its approval 
in October 2020. 


11.03(b) 374 (Tenn. Crim. App. 2001), 
‘State v. Odom, 64 S.W.3d 370, 
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T.P.L.—Crim. 11.04 Extortion 


Any person who commits the offense of extortion is guilty of 
a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: ! 


(1) that the defendant intended to obtain /property/ [ser- 
vices] [any advantage] [immunity] from another person; 


and 
(2) that the defendant did so by the use of coercion.] 
| or 
[Part B: | | 


(1) that the defendant intended to unlawfully restrict an- 
other’s freedom of action; 


| and | 
(2) that in AVS RIE: did so by the use of coercion. ] 
or 
[Part C (only for offenses committed on or after 7/1/14): 


(1) that the defendant intended to impair any entity from 
the free exercise or enjoyment of any right or privilege 
secured by the Constitution of Tennessee, the United 

' States Constitution or the laws of the state in an effort 
to obtain something of value for any entity; 


11.04 
'IT.C.A. § 839-14-112(a). 
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and 


(2) that the defendant did so by the use of coercion. 


“Coercion” means a threat, however communicated, to: 


[(A) 
[(B) 
[(C) 
[(D) 
[(E) 


commit any offense;] 


wrongfully accuse any person of any offense;]| 
expose any person to hatred, contempt or ridicule;] 
harm the credit or business repute of any person;] or 


take or withhold action as a public servant or cause a 


public servant to take or withhold action].? 


(“Corporate campaign” means any organized effort to unlaw- 
fully bring pressure on an entity, other than through collective 
bargaining, or any other activity protected by federal law.]° 


“Immunity” means freedom from duty or penalty.* 


“Obtain” means to: 


(a) Bring about a transfer or purported transfer of property 
or of a legally recognized interest therein, whether to 
the defendant or another;| 


(ii) Secure the performance of service’]. 


“Property” means anything of value, including but not limited 


to [money] [real estate] [tangible or intangible personal property 
(including anything severed from land)/ [library material] [con- 
tract rights/ [chose-in-action] [interest in or claim to wealth] 


*7.C.A. § 39-11-106. 

ST.C.A. § 39-14-112(a)(3)(B). 

*Black’s Law Dictionary (5th Ed. 
1979). 

°T.C.A. § 39-11-106. “Obtain” 
includes, but is not limited to, the tak- 
ing, carrying away or the sale, convey- 


ance or transfer of title to or interest 
in or possession of property, and in- 
cludes, but is not limited to, conduct 
heretofore known as larceny, larceny 
by trick, larceny by conversion, em- 
bezzlement, extortion or obtaining 
property by false pretenses. T.C.A. 
§ 39-11-106. 
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[credit] [admission or transportation tickets] [captured or domes- 
tic animals] [food and drink] [electric or other power].° 


“Services” includes /labor] [skill] [professional service] [trans- 
portation] [telephone] [mail] [gas] [electricity] [steam] [water] 
[cable television] [other public services] [accommodations in hotels] 
[restaurants or elsewhere] [admissions to exhibitions] [use of 
vehicles or other movable property].’ 


(“Something of value” includes, but is not limited to, a 
neutrality agreement, card check agreement, recognition, or other 
objective of a corporate campaign.]° 


“Unlawfully” means contrary to law or unauthorized by law; 
disobeying or disregarding the law.°® 


“Intent” means that a person acts intentionally with respect 
to the nature of the conduct or to a result of the conduct when it 
is the person’s conscious objective or desire to engage in the 
conduct or cause the result."° 


Comments 
1. Extortion is a Class D felony. T.C.A. § 39-14-112(c), 


2. Claim of /appropriate restitution] [appropriate indemnification] [ap- 
propriate compensation] may be asserted as an affirmative defense to this of- 
fense, under T.C.A. § 39-14-112(b)(1) or T.C.A. § 39-14-112(b)(2). If properly 
raised as an affirmative defense, the trial judge should utilize T.P.I.—Crim. 40. 
14, Affirmative defense: Claim of restitution, indemnification or compensation. 


®T.C.A. § 39-11-106. *Black’s Law Dictionary (5th Ed. 
"T.C.A. § 39-11-106. 1979), | 
®T.C.A. § 39-14-112(a)(3)(A). TC.A. § 39-11-106. 
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11.05 T.P.I.—CRIM. Ch. 11 
T.P.1.—Crim. 11.05 Forgery 


Any person who commits the offense of forgery 1 is guilty of a 
crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the Es voms of the 
following essential elements:' 


(1) that the defendant forged a writing; 

and 
(2) that the defendant intended to defraud or harm another. 
“Forge” means: | ca 


[((A) to Bical make, complete, execute or Gannartivate any 
writing so that it purports (i) to be the act of another 
who did not authorize that act; or (ii) to have been exe- 
cuted at a time or place or in a numbered sequence 
other than was in fact the case; or (iii) to be a copy of 
an original when no such original existed;] or 


((B) to make false entries in books or records;] or 


((C) to issue, transfer, register the transfer of, pass, pub- 
lish, or otherwise utter a writing that is forged within 
the meaning of subdivision (A);] or 


((D) to possess a writing that is forged within the meaning 
of subdivision (A) with intent to utter it in a manner 
specified in subdivision (C)].’ 


“Harm” means anything reasonably regarded as loss, disad- 
vantage or injury, including harm to another person in whose 
welfare the person affected is interested.° 


“Writing” includes [printing or any other method of recording 
information] [money] [coins] [tokens] [stamps] [seals] [credit cards] 


11.05 2T.C.A. § 39-14-114(b)(1). 
'TC.A. § 39-14-114(a). 5T.C.A. § 39-11-106. 
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[badges] [trademarks] [symbols of value, right, privilege or 
identification].* 


“Intent” means a person acts intentionally with respect to 
the nature of the conduct or to a result of the conduct when it is 
the person’s conscious objective or desire to engage in the conduct 
or cause the result.° 


[The trial judge should now instruct the jury with respect to 
fixing apparent value. See T.P.I. — Crim. 11.03(b) — Fixing ap- 
parent value.] 


Comments 


1. Forgery is punishable as theft pursuant to T.C.A. § 39-14-105, but in no 
event shall forgery be less than a Class E felony. T.C.A. § 39-14-114(c). 


2. Forgery is graded substantially as theft of property; however, in no 
event shall it be less than a Class E felony. T.C.A. § 39-14-114(c). See also Com- 
ment One to T.P.I.—Crim. 11.01, Theft of property. 


3, Venue in a prosecution for this offense shall be in the county where one 
(1) or more elements of the offense occurred, or in the county where an act of so- 


licitation, inducement, offer, acceptance, delivery, storage, or financial transac- 
tion occurred involving the property, service or article of the victim. 


4T7.C.A. § 89-14-114(b)(2), 5T.C.A. § 39-11-106. 
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11.06 T.P.I.—CRIM. Ch. 11 
T.P.Ik.—Crim. 11.06 Criminal simulation 


Any person who commits the offense of criminal simulation 
is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) (a) that the defendant made or altered an object, in 
whole or in part, so that it appeared to have value 
because of /age/ [antiquity] [rarity] [source] [author- 
ship] that it did not have; 


or 


(b) that the defendant possessed an object made or 
’ altered, in whole or in part, so that it appeared to 
have value because of /age/ [antiquity] [rarity] 
[source] [authorship] that it did not have, with the 
intent to /sell/ [pass/ [utter] such object; 


or 


(c) that the defendant /authenticated/] [certified] as gen- 
uine or as different from what it is an object made 
or altered, in whole or part, so that it appeared to 
have value because of /age/ [antiquity] [rarity] 
[source] [authorship] that it did not have; 


and 


(2) that the defendant did so with ae intent to defraud or 
harm another. | 


or 


[Part B: [Only for offenses committed prior to 7/1/09. For 
offenses committed on or after that date, see T.P.I.-Crim. 
11.41, Violation of Recording Laws] 


11.06 § 39-14-115(b). 
IT'C.A. § 39-14-115(a) and T.C.A. 
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that the defendant knowingly transferred, by any 
means, any sounds or images recorded on a [phono- 
graph record] [disc] [wire] [tape] [film] [other record- 
ing article] to another such recording article; 


or 


that the defendant knowingly /manufactured/] [dis- 
tributed] [wholesaled] [retailed] any article upon 
which has been transferred by any means, any 
sounds or images recorded on a [phonograph record/ 
[disc] [wire] [tape] [film] [other recording article] to 
another such recording article; 


and 


(2) that the defendant did so with the intent to /sell/ [cause 
to be sold] [use for profit through public performance] 
without consent of the owner of the master recording. | 


at ag va 


or 


(1) (a) that the defendant possessed any [machinery] 


(b) 


[plates] [contrivance] designed to produce instru- 
ments reporting to be /credit/ [debit] cards of an is- 
suer who had not consented to the preparation of 
such cards; 


or 


that the defendant possessed any /instrument/ [ap- 
paratus/] [contrivance] that was [designed] [adapted] 
[used] for the commission of any theft of [property] 
[services] by fraudulent means; 


and 


(2) that the defendant possessed such /machinery/ [plates] 
[contrivance] [instrument] [apparatus/ with knowledge 
‘of its character. | 
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“Fraud” is defined as.the term is used in normal conversa- 
tion and includes, but is not limited to, deceit, trickery, misrepre- 
sentation and subterfuge.|? 


[“Harm” means anything reasonably regarded as loss, disad- 
vantage or injury, including harm to another person in whose 
welfare the person affected is interested.]® 


.[*Property” means anything of value, including, but not 
limited to /money] [real estate] [tangible or intangible personal 
property (including anything severed from the land)] [library ma- 
terial] [contract rights] [chose-in-action/ [interest in or claim to 
wealth] [credit] [admission or transportation tickets] [captured or 
domestic animals] [food and drink] [electric or other power].]* 


[“Services” includes /labor] [skill] [professional service] [trans- 
portation] [telephone] [mail] [gas/ [electricity] [steam] [water] 
[cable TV] [other public services] [accommodations in hotels, 
restaurants or elsewhere] [admissions to exhibitions] [use of 
vehicles or other movable property/.]° 


[“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.]° 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]’ 


“Intent” means that a person acts intentionally with respect 
to the nature of the conduct or to a result of the conduct when it 
is the person’s conscious objective or desire to engage in the 
conduct or cause the result.® , 


[The trial judge should now instruct the jury with respect to 
fixing apparent value. See T.P.I. — Crim. 11.03(b) — Fixing ap- 
parent value.| 


27C,A. § 39-11-106. . °T.C.A, § 39-11-106. 


rai § 39-11-106. "T.C.A, § 89-11-301(a)(2). 
T.C.A. § 39-11-106. , 

T.C.A, 3 «L1-] 7 
°T.C.A. § 39-11-106. § 89-11-106 
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Comments 


1, Criminal simulation is graded substantially as theft of property; 
however, in no event shall it be less than a Class E felony. T.C.A. § 39-14- 
115(c). See also Comment One to T.P.I.—Crim. 11.01, Theft of property. 


2. Venue in a, prosecution for this offense shall be in the county where one 
(1) or more elements of the offense occurred, or in the county where an act of so- 
licitation, inducement, offer, acceptance, delivery, storage, or financial transac- 
tion occurred involving the property, service or article of the victim. 
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T.P.I.—Crim. 11.07 Hindering secured creditors 


Any person who commits the offense of hindering secured 
creditors is guilty of a crime. 4 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant claimed /ownership of] [interest in] 
property, _____. __- , which was subject to’a 
[security interest] [security agreement] [deed of trust] 
[mortgage] [attachment] [judgment lien] [statutory lien] 
[equitable lien/; 7 


and 


(2) that the defendant /destroyed/ [removed/ [concealed] 
[encumbered] [transferred] [harmed] [reduced the value 
of] the said property; 


and 


(3) that the defendant did so with intent to hinder enforce- 
ment of the security interest or lien. 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[((a) induced by deception or coercion [the trial judge should 
include in the instruction applicable language from the 
statutory definitions for deception? or coercion’ if fairly 
raised in the proof}*;] or 


[((b) given by a person the defendant knows is not autho- 
rized to act as an agent;] or 


[(c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 


11.07 °T'C.A. § 39-11-106. 
"T.C.A. § 39-14-116(a), ‘State v. Pope, 427 S.W.3d 363 
*7.C.A. § 89-11-1086. (Tenn. 2013). 
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to be unable to make reasonable decisions regarding 
the subject matter;] or | 


[((d) given solely to detect the commission of an offense].° 


“Lien” means a charge or security or incumbrance upon 
property,.|° 


“Property” means anything of value, including but not limited 
to [money] [real estate] [tangible or intangible personal property 
(including anything severed from land)] [library material] [con- 
tract rights] [chose-in-action] [interest in or claim to wealth] 
[credit] [admission or transportation tickets/ [captured or domes- 
tic animals] [food and drink] [electric or other power].’ 


“Remove” means transport, without the effective consent of 
the secured party, from the state or county in which the property 
was located when the security interest or lien attached.® 


(“Security interest” means an interest in personal property 
or fixtures that secures payment or performance of an obligation.° 
A security interest is created only if: 


(1) value has been given; 


(2) the debtor has rights in the collateral or the power 
to transfer rights in the collateral to a secured party; and 


(3) one (1) of the following conditions is met: 


(A) the debtor has authenticated a security agree- 
ment that provides a description of the collateral and, if 
the security interest covers timber to be cut, a descrip- 
tion of the land concerned; 


(B) the collateral is not a certificated security and 
is in the possession of the secured party under § 47-9- 
313 pursuant to the debtor’s security agreement; 


(C) the collateral is a certificated security in 
registered form and the security certificate has been 


°T.C.A. § 39-11-106. ™.C.A. § 39-11-106. 
®Black’s Law Dictionary (8th Ed. °T.C.A. § 89-14-116(b)(1). 
2004). °1C.A. § 39-14-116(b)(2). 
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delivered to the secured party under § 47-8-301 pursu- 
ant to the debtor’s security agreement; or 


(D) the collateral is deposit accounts, electronic 
chattel paper, investment property, or letter-of-credit 
rights, or electronic documents, and the secured party 
has control under § 47-7-106, § 47-9-104, § 47-9-105, 
§ 47-9-106, and § 47-9-107 pursuant to the debtor’s secu- 
rity agreement,]"° 


“Intent” means that a person acts intentionally with respect 
to the nature of the conduct or to a result of the conduct when it 
is the person’s conscious objective or desire to engage in the 
conduct or cause the result." 


Comments 


1. Hindering secured creditors is-a Class E felony. T.C.A. § 89-14-116(c). 


1 C.A. § 47-9-203. See also'State Crim. App. Aug. 9, 2017). 
v. Carey, No. E2016-01125-CCA-R3- 11 sas 
CD, 2017 WL 3412150, at *8 (Tenn. T.C.A. § 39-11-106. 


406 


Ch. 11 PROPERTY OFFENSES 11.08 
T.P.I.—Crim. 11.08 Organized Retail Crime 


Any person who commits the offense of Organized Retail 
Crime is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant [only for offenses committed 
prior to 7/1/18: worked with one (1) or more persons] [only 
for offenses committed on or after 7/1/18: acted in concert 
with one (1) or more people] to commit theft of any merchan- 
dise with a value exceeding one thousand dollars ($1, 000) ag- 
gregated over a ninety-day period; | 


and — 


(2) that the defendant did so with the intent to /sell 
that property for monetary or other gain] [fraudulently return 
the merchandise to a retail merchant/.| 


[and 


(3) [only for offenses committed on or after 7/1/18: 
that the defendant exercised organizational, supervisory, 
financial or management authority over the activity of one 
(1) or more persons in furtherance of the offense.] 


or 
[Part B: 


(1) that the defendant /received] [possessed] [purchased] 
any /merchandise/] [stored value cards/ obtained from a fraud- | 
ulent return; 


11.08 
INCA. 8 99-14-1183. 
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and 


(2) that the defendant knew that the property was 
obtained by [theft/ [theft of merchandise/.] 


[and 


(3) [only for offenses committed on or after 7/1/18: 
that the defendant exercised organizational, supervisory, 
financial or management authority over the activity of one 
(1) or more persons in furtherance of the offense.| 


[Include here the elements of theft (11.01) or theft of 
merchandise (11.17)]| 


[There are two types of possession recognized in the law: 
actual possession and constructive possession. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]? 


[The law also recognizes that possession may be sole or joint.° 
If one (1) person alone has actual or constructive possession of a 
thing, possession is sole. If two (2) or more persons have actual or 
constructive possession of a thing, their possession is joint.] 


[“Property” means anything of value, including but not 
limited to [money] [real estate] [tangible or intangible personal 
property (including anything severed from land)]/ [library mate- 
rial] [contract rights] [chose-in-action] [interest in or claim to 
wealth] [credit] [admission or transportation tickets] [captured or 
domestic animals] [food and drink] [electric or other power].]* 


(“Stored value card” means any card, gift card, instrument, 
or device issued with or without fee for the use of the cardholder 
to obtain money, goods, services, or anything else of value. Stored 
value cards include, but are not limited to, debit cards issued for 
use as a stored value card or gift card, and an account identifica- 
tion number or symbol used to identify a stored value card. 


*State v. Williams, 623 S.W.2d 471 (Tenn. Crim. App. 1984). 
121(Tenn. Crim. App. 1981). *DC.A, § 39-11-106. 


9State v. Copeland, 677 S.W.2d 
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“Stored value card” does not include a prepaid card usable at 
multiple, unaffiliated merchants or at automated teller machines, 
or both.]° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° _ 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


[The trial judge should now instruct the jury with respect to 
fixing the value of the property obtained. See T.P.I. CRIM. — 
11.03(a).] 


COMMENTS 


1. Organized retail crime is punishable as theft. However, if the defendant 
exercised organizational, supervisory, financial or management authority over 
the activity of one (1) or more persons in furtherance of the offense on or after 
7/1/18, it is published one theft classification higher. T.C.A. § 39-14-113(d). See 
Comment One to T.P.I.—Crim. 11.01, Theft of property. 


51. C.A. § 39-14-113(b). "T.C.A. § 39-11-301(a)(2). 
6TC.A. § 39-11-106. 87.C.A, § 39-11-106. 
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T.P.1.—Crim. 11 .09 Worthless checks 


Any person ene [issues] [passes] reibnk iy thend SAF a worth- 
less check or similar sight order for the payment of money for the 
purpose of /obtaining [money] [services] [labor] [credit] [any article 
of value]] [paying any fine, fee, tax, license or obligation to any 
governmental entity! I is guilty of a crime. 


For you to find eRe defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant /issued/ [passed] a check or similar 
: sight order for the payment of money for the purpose of: 


(a) obtaining /money/ det Bites? [labor] [credit] [any 
article of value]; 


or 
(b) paying any fine, fee, tax, license or obligation to any 
governmental entity; 


and 


(2) that the defendant knew at the time that there were not 
sufficient funds in or on deposit with the bank or other 
drawee for the payment in full of the check or order as 
well as all other checks or orders outstanding at the 
time of issuance; 


and 


(3) that the defendant acted with fraudulent intent or 
knowingly. | 


The issuer’s or passer’s fraudulent intent or knowledge or 
both of insufficient funds may be inferred if you find that:? 


11.09 *1.C.A. § 89-14-121(b). The Court 
'TNC.A. § 39-14-121. should instruct the jury concerning 
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[The person had no account with the bank or other drawee at 
the time the person issued or passed the check or order;]° 


or. 


[On presentation within thirty days after issuing or passing 
the check or order, payment was refused by the bank or other 
drawee for lack of funds, insufficient funds or account closed 
after issuance or passing of the check or order, and the is- 
suer or passer failed to make good within ten (10) days after 
receiving notice of that refusal.]‘ 


[For you to find notice in this case, you must find that the 
notice was in writing and, if the address is known, sent by certi- 
fied mail with return receipt requested and addressed to the is- 
suer or passer at the address shown as follows: (1) on the check 
or order, if given; or (2) if not shown on the check or order, on the 
records of the bank or other drawee, if available.’ If notice is 
given in accordance with the above requirement, it may be 
inferred that the notice was received no later than five days after 
it was mailed.]® 


[Notice shall not be required /in the event the situs of the 
drawee is not in the state of Tennessee!’ [if the drawer is not a res- 
ident of the state of Tennessee or has left the state of Tennessee at 
the time such check, draft, or order is dishonored? [if the drawer 
of such [check] [draft] [order] did not have an account with the 
drawee of such [check] [draft] [order] at the time the same was is- 
sued or dishonored].°| 


or 
[Part B: 


(1). that the defendant stopped payment on a check or simi- 
lar sight order for the payment of money for the purpose 
of [obtaining [money] [services] [labor] [credit] [any 
article of value]] [paying any fine, fee, tax, license or 
obligation to any governmental entity/; 


infarenchesT: Bd. d visiod?, 19m Infant ®PC.A, § 39-14-121(d). 


ences. + 
°T.C.A, § 39-14-121(b)(1). 9 OOP ITED, 
47. C.A. § 39-14-121(b)(2). T.C.A. § 39-14-121(e)(2). 
57.0.A. § 39-14-121(c). °1C.A. § 39-14-121(e)(3). 
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and 


(2) that such /money] [credit] [goods] [services] were as 
represented at the time of the issuance of the check or 
sight order; 


and 


(3) that the defendant acted with fradditear intent or 
knowingly.]"° 


“Fraud” is defined as the term is used in normal conversa- 
tion and includes, but is not limited to, deceit, trickery, misrepre- 
sentation and subterfuge."! _ 


[“Obtain” means: 


(A) to bring about a transfer or purported transfer of prop- 
erty or of a legally recognized interest therein, whether 
to the defendant or another; 


or 
(B) to secure the performance of service. 


Obtain includes but is not limited to the taking, carrying 
away or the sale, conveyance or transfer of title to or interest in 
or possession of property.]" 


“Services” includes /labor/] [skill] [professional service] [trans- 
portation] [telephone] [mail] [gas/ [electricity] [steam] [water] 
[cable TV/ [only for offenses committed on or after 7/1/11: 
entertainment subscription service] [other public services] [accom- 
modations in hotels, restaurants or elsewhere] [admissions to 
exhibitions] [use of vehicles or other movable property] [only for 
offenses committed on or after 7/1/09: any activity or product 
considered in the ordinary course of business to be a service]. 


10 GUA: § 39-14-121(a)(1). heretofore known as larceny, larceny 
1 by trick, larceny by conversion, em- 
aisles § 39-11-106. bezzlement, extortion or obtaining 

T.C.A. § 39-11-106. “Obtain” property by false pretenses. T.C.A. 
includes, but.is not limited to, conduct § 39-11-106. 
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“Value” shall be determined by the amount appearing on the 
face of said check on the date of issue." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intent” means that a person acts intentionally with respect 
to the nature of the conduct or to a result of the conduct when it 
is the person’s conscious objective or desire to engage in the 
conduct or cause the result." 


[It is an exception to this offense that it was a post-dated 
check or a check or sight order where the payee or holder knew 
or had good and sufficient reason to believe the drawer did not 
have sufficient funds on deposit to his or her credit with the 
drawee to insure payment.” If the defendant proves this excep- 
tion by a preponderance of the evidence,’® you must find /him/] 
[her] not guilty.]"* 


If you find the defendant guilty of this offense beyond a rea- 
sonable doubt, you must go further and fix the range of value of 
the check involved. 


The state has the burden of proving this value beyond a rea- 
sonable doubt as defined in these instructions. 


The jury will fix the value of the check involved along with 
its verdict by indicating which of the following ranges the value 
falls within: 


1. One thousand dollars ($1,000) or less; 


81 0.A, § 39-14-121(f). See Comment Four. 

14 87 CA. § 39-11-202(b)(2). The 
T.C.A. § 39-11-106. .C.A, 

15 eae trial judge should utilize T.P.I1.—Crim. 
T.C.A. § 39-11-301(a)(2). 42.01, Preponderance of evidence. 

6nC.A. § 39-11-106. 197C.A. § 39-14-121(a)(2). 
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2. More than one thousand dollars ($1,000), but less 
than two thousand five hundred dollars ($2,500); 


3. Two thousand five hundred dollars ($2,500) or more, 
but less than ten thousand dollars ($10,000); 


4. Ten thousand dollars ($10,000) or more, but less than 
sixty thousand dollars ($60,000); 


5. Sixty thousand dollars ($60,000) or more [only for 
offenses committed on or after 7/1/12:, but less than two 
hundred fifty thousand dollars ($250,000); 


6. Two hundred fifty thousand dollars ($250,000) or 
more]. 


Comments 


1. The offense of issuing or passing worthless checks is punishable as theft 
pursuant to T.C.A. § 39-14-105. T.C. A. § 39-14-121(f). 


rared he Committee is of the opinion that the language of T.C.A. §3 
121(a)(3) are words “of similar import” as the term - is used in T.C,A. § 39- 
(Exceptions), 


39-14- 
11-202 


3, Venue in a prosecution for this offense shall be in the county where one 
(1) or more elements of the offense occurred, or in the county where an act of so- 
licitation, inducement, offer, acceptance, delivery, storage, or financial transac- 
tion occurred involving the property, service or article of the victim. 


4. If the proof shows by a preponderance of the evidence that the defendant 
asked the victim to hold the check for a few days, even though it was not post- 
dated, fraudulent intent is not established as a matter of law because the victim 
is relying on the defendant’s promise at the time of issuance by agreeing to hold 
the check. While the defendant may be guilty of theft or subject to other civil 
penalties, he cannot be convicted of passing a worthless check because the 
fraudulent intent needed to establish the issuance of a worthless check is ne- 
gated as a matter of law. State v. Bart Leo Tucker, No. M2016-01960-CCA-R3- 
CD, 2017 WL 3382802 (Tenn. Crim. App. Aug. 7, 2017). 
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T.P.1.—Crim. 11.10 False or fraudulent insurance 
claim 


Any person who commits the offense of presenting a false or 
fraudulent insurance claim is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the following es- 
sential elements: 


[Part A: 


(1) that the defendant /presented/ [caused to be presented] a 
false or fraudulent [claim] [proof in support of a claim] 
for the payment of /a loss] [any benefits/ upon a contract 
of [insurance coverage] [automobile comprehensive or 
collision insurance] [certificate of insurance]; 


and 
(2) that the defendant did so intentionally.] 
or 
[Part B: 


(1) that the defendant prepared, made or subscribed to a 
false or fraudulent /account] [certificate] [affidavit] [proof 
of loss] [document] [writing] for an insurance claim; 


and 


(2) that the defendant did so with the intent that the same 
may be presented in support of such claim.] 


“Claim” means any effort to obtain monies under an insur- 
ance contract through the presentation of information to the 
insurer.” 


11.10 *State v. Mitchell, 592 S.W.3d 
'TNC.A. § 39-14-1383. 431 (Tenn. 2019). 
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“Fraud” is defined as the term is used in normal conversa- 
tion and includes, but is not limited to, deceit, trickery, misrepre- 
sentation and subterfuge.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


[The trial judge should now instruct the jury with respect to 
fixing the value of the fraudulent claim. See T.P.I.—Crim. 11. 
03(a), Fixing value.] : 


Comments 


1. Presenting a false or fraudulent insurance claim is punished as theft. 
T.C.A. § 39-14-133. See Comment One to T.P.I.—Crim. 11.01, Theft of property. 


2. Venue in a prosecution for this offense shall be in the county where one 
(1) or more elements of the offense occurred, or in the county where an act of so- 


licitation, inducement, offer, acceptance, delivery, storage, or financial transac- 
tion occurred involving the property, service or article of the victim. 


3T.C.A. § 39-11-106. 4T.C.A. § 39-11-106. 
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T.P.I1.—Crim. 11.11 [Reserved] 
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T.P.I1.—Crim. 11.12 [Reserved] 
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T.P.1.—Crim. 11.13 [Reserved] 
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T.P.I1.—Crim. 11.14 Unauthorized use of 
automobile and other 
vehicles—Joyriding 


Any person who commits the offense of unauthorized use of 
an automobile or other vehicle is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant took another’s /automobile/ [airplane] 
[motorcycle] [bicycle] [boat] [other vehicle]; 


and 
(2) that the taking was without the consent of the owner; 
[and] 


[((3) that the defendant did not have the intent to deprive 
the owner thereof;]? 


and 


(4) that the defendant acted either intentionally, knowingly 
or recklessly.° 


“Deprive” means to: 


[((A) withhold property from the owner permanently or for 
~ such period of time as to substantially diminish the 
value or enjoyment of the property to the owner;]* 


11.14 ing charged as a lesser included 
'T.C.A. § 39-14-106, edi 
*The Committee is of the opinion T.C.A. § 39-11-301(b) and T.C.A. 


that the third element should only be § 39-11-301(c) and accompanying Sen- 
charged if theft of the vehicle is al- tencing Commission Comment. 
leged by the state, and joyriding is be- *T.C.A. § 39-11-106. 
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or 


((B) withhold property or cause it to be withheld for the 
purpose of restoring it only upon payment of a reward 
or other compensation;]° 


or 


((C) dispose of property or use it to transfer any interest in 
it under circumstances that make its restoration 
unlikely.]° i 


“Owner” means a person, other than the defendant, who has 
possession of or any interest other than a mortgage, deed of trust 
or security interest in property, even though that possession or 
interest is unlawful and without whose consent the defendant 
has no authority to exert control over the property.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to the 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." | 


ST.C.A. § 39-11-106. 87'C.A. § 39-11-106. 
67C.A. § 39-11-106. °T.C.A. § 39-11-106. 
™T.C.A. § 39-11-106. On C.A. § 39-11-106. 
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Comments 


1. Unauthorized use of automobiles and other vehicles is a Class A 
misdemeanor. T.C.A. § 39-14-106. 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge, or recklessness suffices tc establish 
the culpable mental state. T.C.A. § 39-11-301(c), The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


3. Claim of right may be asserted as an affirmative defense to this offense 


under T.C.A. § 39-14-107. If properly raised as an affirmative defense, the trial 
judge should utilize T.P.I.—Crim. 40.13, Affirmative defense: Claim of right. 
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T.P.1.—Crim. 11.15 Misrepresentation of mileage 
on used motor vehicle 
odometer/fraudulent 
alteration or removal of 
motor vehicle mileage notice 
plate 


Any person who /misrepresents the mileage on a used motor 
vehicle which is offered for sale, trade-in or exchange by changing 
the mileage registering instrument of such vehicle so as to show a 
lesser mileage reading than that recorded by the instrument] 
[(alters)(removes), with fraudulent intent, a mileage notice plate 
attached to a motor vehicle] is guilty of a crime. 


For you to find the defendant guilty of this offense, the State 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


[Part A: 


(1) that the defendant misrepresented the mileage on a 
used motor vehicle; : 


and 


(2) that the used motor vehicle was offered for sale, trade-in 
or exchange; 


and 


(3) that the misrepresentation of the mileage on the vehicle 
was done by changing the mileage registering instru- 
ment of such vehicle so as to show a lesser mileage read- 
ing than that recorded by the instrument; 


and 
(4) that the defendant acted either intentionally, knowingly 
or recklessly.]' 
[Part B: 


11.15 tencing Commission Comment. See 


INC.A, § 39-14-132(a); T.C.A, Comment 2. 
§ 39-11-301(c) and accompanying Sen- 
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(1) that the defendant (altered) (removed) a mileage notice 
plate which had been attached to a motor vehicle to give 
notice of mileage before service, repair or replacement of 
the motor vehicle odometer and notice of the date of 
said service, repair or replacement; 


and 
(2) that the defendant acted with intent to defraud; 
and 


(3) that the defendant acted intentionally, knowingly or 
recklessly. ]? 


[“Mileage registering instrument”/] [“Odometer”] is defined as 
an instrument for measuring and recording the actual distance a 
motor vehicle travels while in operation; it does not include any 
auxiliary odometer designed to be reset by the operator of the 
motor vehicle for the purpose of recording mileage on trips.* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 


°T.C.A. § 39-14-132(b); T.C.A. ST.C.A. § 55-1-121. 
§ 39-11-301(c) and accompanying Sen- 4 
tencing Commission Comment. See T.C.A. § 89-11-106. 
Comment 2. °T.C.A. § 39-11-106. 
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standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the person’s standpoint.° 


The requirement of “recklessness” is also established if it is 
shown that the defendant acted knowingly or intentionally.’ 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.® 


[It is an exception to this offense® that the mileage register- 
ing instrument was serviced, repaired or replaced because of 
damage, or normal use or wear, provided that after the said ser- 
vice, repair or replacement: 


(1) the odometer was set to the mileage registered prior to 
the said service, repair or replacement; 


or 


(2) if the mileage would not remain the same after every 
reasonable attempt to set the odometer to the mileage 
registered prior to the service, repair or replacement, 
the odometer was adjusted to read zero; and the mileage 
before the service, repair or replacement and date of 
said service, repair or replacement was permanently af- 
fixed to the vehicle by means of a rivet plate.| 


If the defendant proves this exception by a preponderance of 
the evidence, then you should find /him/] [her] not guilty." 


Comments 


1. Misrepresentation of mileage on a used motor vehicle odometer and 
fraudulent alteration or removal of a mileage notice plate are Class A 
misdemeanors. T.C.A. § 39-14-132(c). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


3. The term “motor vehicle” is defined in T.C.A. § 55-1-103(3). 


®T.C.A. § 39-11-106. resentation of mileage on used motor 
™C.A. § 39-11-301(a)(2). vehicle. 
87 C.A. § 39-11-301(a)(2). 'ONC.A. § 39-11-202. 


°T.C.A. § 39-14-132(a)—Misrep- 
A25 
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T.P.L—Crim. 11.16 [Reserved] 
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T.P.1.—Crim. 11.17 Theft of merchandise 


Any person who eaten the offense of theft of merchandise 
is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly /concealed/ [removed] [took 
possession of or caused the removal of] [altered, trans- 
ferred or removed any price marking, or any other mark- 
ing which aids in determining value affixed to] [trans- 
ferred from one container to another] [caused a cash 
register or other sales recording device to reflect less than 
the stated price for] [for offenses committed on or af- 
ter 7/1/17: [removed, destroyed, deactivated, or evaded 
any component of an antishoplifting or inventory control 
device to commit or facilitate a theft of] [used any arti- 
fice, instrument, container, device, or other article to com- 
mit or facilitate a theft of] [activated or interfered with a 
fire alarm system.to commit or. facilitate a theft of]] 
merchandise of a merchant; 


and 


(2) that the defendant acted with the intent to deprive the 
merchant of the stated price of the merchandise. 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


11.17 27.C.A. § 39-11-106. 
'TC.A. § 39-14-146. 8T.C.A. § 39-11-301(a)(2). 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ | 


[The trial judge should now instruct the jury with respect to 
fixing the value of the merchandise. See T.P.I. — Grete 11.03(a), 
Fixing value.] 


Comments . 


1. Theft of merchandise is graded identically to theft of property. T.C.A. 
§ 39-14-146(a). See Comment One to T,.P.I—Crim. 11.01, Theft of property. A 
fifth or subsequent conviction in a two-year period shall be punished one (1) 
classification higher than provided by T.C.A. § 389-14-105, and subject to a fine 
of not less than three hundred dollars ($300) nor more than the maximum fine 
established for the appropriate offense classification. T.C.A. § 39-14-146(c). If 
the indictment charges prior convictions in a separate count to enhance punish- 
ment, the judge should bifurcate the trial. 


2. In a theft prosecution under this section, unless applicable, the state is 
not required to prove that the defendant obtained or exercised control over the 
merchandise as required in a prosecution under T.C.A. § 39-14-1038. T.C.A. § 39- 
14-146(b). 


3. Venue in a prosecution for this offense shall be in the county where one 
(1) or more elements of the offense occurred, or in the county where an act of so- 


licitation, inducement, offer, acceptance, delivery, storage, or financial transac- 
tion occurred involving the property, service or article of the victim. 


47.C.A. § 39-11-106. 
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T.P...—Crim. 11.18 Illegal possession of/ 
fraudulent use of credit or 
debit card 


Any person who [illegally possesses/ [fraudulently uses/ a 
credit or debit card is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant took, exercised control over or 
otherwise used a credit or debit card or information from 
such card; 


and 


(2) that the defendant acted without the consent of the 
Owner or issuer; 


and 
(3) that the defendant acted knowingly.| 
or 
[Part B: 


(1) that the defendant used or allowed to be used a credit or 
debit card or information from such card; 


and 


(2) that the defendant’s purpose was to obtain property, 
credit, services or anything else of value; 


and 
(3) that the defendant had knowledge that: 


(a) the card was forged or stolen; 


11.18 
TC.A. § 39-14-118. 
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or 
(b) the card had been revoked or canceled; 
or 


(c) the card had expired and the person used the card 
with fraudulent intent; 


or 


(d) for any other reason the use of the card was unau- 
thorized by the issuer or the person to whom such 
card was issued.| | 


“Credit card” means any real or forged instrument, writing 
or other evidence, whether known as a credit card, credit plate, 
charge plate or by any other name, which purports to evidence an 
understanding to pay for property or services delivered or 
rendered to or upon the order of a designated person or bearer.’ 


“Debit card” means any real or forged instrument or writing 
or other evidence known by any name issued with or without a 
fee by an issuer for the use of depositor in obtaining money, goods, 
services or anything else of value, payment of which is made 
against funds previously deposited in an account with the issuer.’ 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[((a) induced by deception or coercion /the trial judge should 
include in the instruction applicable language from the 
statutory definitions for deception’ or coercion’ if fairly 
raised in the proof/*;] or 


[(b) given by a person the defendant knows is not autho- 
rized to act as an agent;] or 


[(c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 


27C.A, § 39-14-102(2), °T.C.A. § 39-11-106. 
°T.C.A. § 39-14-102(8). ®State v. Pope, 427 S.W.3d 363 
47.C.A. § 39-11-106. (Tenn. 2013). 
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to be unable to make reasonable decisions regarding 
the subject matter;] or | 


[(d) given solely to detect the commission of an offense].’ | 


“Expired” credit or debit card means a card which is no lon- 
ger valid because the term shown on it has expired.° 


“Fraud” is defined as the term is used in normal conversa- 
tion and includes, but is not limited to, deceit, trickery, misrepre- 
sentation and subterfuge.” 


“Issuer” means the business organization or financial institu- 
tion which issues a credit or debit card or its duly authorized 
agent.° 


“Owner” means a person, other than the defendant, who has 
possession of or any interest other than a mortgage, deed of trust 
or security interest in property, even though that possession or 
interest is unlawful and without whose consent the defendant 
has no authority to exert control over the property." 


“Property” means anything of value, including but not limited 
to [money] [real estate] [tangible or intangible personal property 
(including anything severed from land)] [library material] [con- 
tract rights] [chose-in-action] [interest in or claim to wealth] 
[credit] [admission or transportation tickets] [captured or domes- 
tic animals] [food and drink] [electric or other power]. 


“Revoked” credit or debit card means a card which is no lon- 
ger valid because permission to use it has been suspended or 
terminated by the issuer.” : 


“Services” includes /labor/ [skill] [professional service] [trans- 
portation] [telephone mail] [gas] [electricity] [steam] [water] [cable 
TV] [other public services] [accommodations in hotels, restaurants 
or elsewhere] [admissions to exhibitions] [use of vehicles or other 
movable property]." 


“Knowingly” means that a person acts knowingly with re- 


"T.C.A. § 39-11-106. "TCA. § 39-11-106. 
®TC.A. § 39-14-102(4). "CA. § 39-11-106. 
°1.C.A. § 39-11-106. 'ST.C.A. § 39-14-102(10). 
"On G.A. § 39-14-102(5). 47 CA. § 39-11-106. 
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spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally." 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


[The trial judge should now instruct the jury with respect to 
fixing the value of the property, credit, goods or services obtained. 
See T.P.I. — Crim. 11.038(a), Fixing value.] 


Comments 


1. Fraudulent use of a credit or debit card is punishable as theft pursuant 
to T.C.A. § 39-14-105 depending on the amount of property, credit, goods or ser- 
vices obtained. T.C.A. § 39-14-118(c)(1). If no property, credit, goods or services 
is actually received or obtained, illegal possession or fraudulent use of a credit 
card is a Class B misdemeanor for offenses committed prior to May 1, 2008, and 
a Class A misdemeanor for offenses committed on or after that date. T.C.A. 
§ 39-14-118(c)(2). 


2. The trial judge should utilize, where relevant, T.P.I1—Crim. 4.01, Crimi- 
nal attempt. | 


3. Venue in a prosecution for this offense shall be in the county where one 
(1) or more elements of the offense occurred, or in the county where an act of so- 
licitation, inducement, offer, acceptance, delivery, storage, or financial transac- 
tion occurred involving the property, service or article of the victim. | 


'ST.C.A. § 39-11-106. "'T.C.A. § 39-11-1086. 
"TN.C.A. §39-11-301(a)(2), 
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T.P.L.—Crim. 11.19 [Reserved] 
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T.P.I.—Crim. 11.20 [Reserved] 
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T.P.I.—Crim. 11.21 [Reserved] 
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T.P.I.—Crim. 11.22 [Reserved] 
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T.P.I1.—Crim. 11.23 Issuing false financial 
statement 


Any person who, with the intent to defraud, knowingly is- 
sues a false financial statement is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant made or uttered a written instru- 
ment which purported to describe the financial condition 
or ability of the defendant or some other person to pay; 


and 


(2) that the written instrument was inaccurate in some ma- 
terial respect; 


and 


(3) that the defendant acted knowingly and with the intent 
to defraud.| 


or 
[Part B: 


(1) that the defendant represented in writing that a written 
instrument purporting to describe a person’s financial 
condition or ability to pay is accurate with respect to 
that person’s current financial condition or ability to 


pay, 
and 


(2) that the defendant knew or had reason to believe the 
instrument was materially inaccurate in that respect; 


11.23 
ING AS 39214-120(a). 
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and 
(3) that the defendant acted with the intent to defraud.] 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


Comments 


1. Issuing a false financial statement is a Class B misdemeanor. T.C.A. 
§ 39-14-120(b). 


2T.C.A. § 39-11-106. 47.C.A. § 89-112106. 
3T.C.A. § 39-11-301(a)(2). 
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T.P.1.—Crim. 11.24 [Reserved] 
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T.P.I.—Crim. 11.25. Creating false impression of 
death 


Any person who creates a false impression of death is guilty 
of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant falsely created an impression that a 
person was deceased; 


and 
(2) that the defendant acted intentionally. 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


Comments 


1. Creating a false impression of death is a Class A misdemeanor. T.C.A. 
§ 39-14-128(b). 


11.25 *T.C.A. § 39-11-106. 
IT'C.A. § 39-14-128(a). 
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T.P.L.—Crim. 11.26 [Reserved] 
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T.P.1k.—Crim. 11.27. Alteration of item’s 
permanent distinguishing 
numbers or sale or 
possession of such item 


Any person who commits the offense of [alteration of an item’s 
permanent distinguishing number] [selling an item with an 
altered permanent distinguishing number] [possessing an item 
with an altered permanent distinguishing number] is guilty of a 
crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant /altered/ [covered] [defaced] [de- 
stroyed] [removed] the permanent serial number, manu- 
facturer’s identification plate or other permanent 
distinguishing number from /name of item/; 


and 


(2) that the defendant acted knowingly and with intent to 
conceal or misrepresent the identity of an item.] 


or 
[Part B: 


(1) that the defendant /sold/ [bought] [possessed] [name of 
item/ with [altered] [covered] [defaced] [destroyed] [re- 
moved] permanent serial number, manufacturer’s 
identification plate or other permanent distinguishing 
number; 


and 


(2) that the defendant acted knowingly and with intent to 
conceal or misrepresent an item.]| 


11.27 
'T'C.A. § 39-14-184(a). 
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“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reason ably certain to cause the result.’ 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.* 


“Intentionally” means a person acts intentionally with re- 
spect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


Comments 


1. Alteration of an item’s permanent distinguishing numbers or the sale or 
possession of such an item is a Class A misdemeanor. T.C.A. § 39-14-134(a). 


2. This section shall not in any way affect the provisions of T.C.A. § 55-5- 
111 and T.C.A. § 55-5-112, relative to motor vehicles. T.C.A. § 39-14-134(b). 


27.C.A. § 39-11-106. 4T.C.A. § 39-11-106. 
3T.C.A. § 39-11-301(a)(2). 
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T.P.I1.—Crim. 11.28 [Reserved] 


444 


Ch. 11 PROPERTY OFFENSES 11.29 


T.P...—Crim. 11.29 Falsifying educational and 
academic records 


Any person who falsifies educational and academic docu- 
ments is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /bought/ [sold] [created] [duplicated] 
[altered] [gave] [obtained] a diploma, academic record, 
certificate of enrollment or other instrument which 
purported to signify merit or achievement conferred by 
an institution of education; : 


and 


(2) that the defendant intended to use fraudulently that 
document or allow the fraudulent use of the document; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.? 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


11.29 lessly,” although statutorily required, 
INC.A. § 39-14-136(a). are in conflict with the elements of the 


27.C.A. § 39-11-301(b) and T.C.A. offense. Because the offense requires 


; an “intent” to fraudulently use the doc- 
Pease eee oat iene Ss ument, some judges believe that only 


Committee is of the opinion that the BS aa should be charged. 
definitions of “knowingly” and “reck- T.C.A. § 39-11-106. 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” _ 


Comments 


is Falsifying educational and academic records is a Class A misdemeanor. 
T.C.A. § 39-14-136(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state, T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and recklessly’ should all 
be charged for this offense. See footnote 2. 


"T.C.A, § 89-11-106, | °T.C.A. § 39-11-106. 
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T.P.I -—Crim. 11.80 Unauthorized solicitation for 
police, judicial or safety 
association 


Any person who commits the offense of unauthorized solicita- 
tion for a police, judicial or safety association is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that'the defendant /solicited/ [accepted a fee, consider- 
_ ation or donation] loffered advertising for sale] [sold 
advertising]; 


and 


(2) that the defendant did so /as a representative] [under 
_ the guise of representing/ a [police] [judicial] [safety] [as- 
sociation] [partnership] [organization]; 


and 


(3) the defendant was not /employed by/] [a member of] an 
organization composed of persons elected, employed, or 
appointed pursuant to law to engage in [police] [judicial] 
[safety] work.or activities; 


and 


(4) the defendant acted either pean aL knowingly or 
recklessly.’ 


land] © 


(5) that the defendant engaged in such violation by com- 
municating across the boundaries of the State of Ten- 
nessee, whether such communication was /by mail] [by 
the use of any electronic device, including but not limited 
to the use of a telephone or telegraph] or by any other 


means.| 
, 11.30 § 39-11-391(c) and accompanying Sen- 
'TC.A, § 39-14-143(a). tencing Commission Comment. 


27. C.A. § 39-11-301(b) and T.C.A. 
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[“Police” includes any person duly elected, appointed, or 
employed as provided by law to engage in law enforcement work.]° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s — 
standpoint.® 


[It is an exception to this offense that the commissioner of 
safety had authorized in writing the defendant to engage in such 
activities and the commissioner had not revoked such authority 
in writing. If the defendant proves this exception by a preponder- 
ance of the evidence,’ you must find /him/] [her] not guilty.]° 


[It is an exception to this offense that the acts were commit- 
ted by a police, judicial or safety association directed and 
regulated by any agency, department or branch of state 
government. If the defendant proves this exception by a prepon- 
derance of the evidence,’ you must find /him/ [her] not guilty.]"° 


[It is an exception to this offense that the acts were commit- 


3T.C.A. § 39-14-143(b). 42.01, Preponderance of evidence. 
4T.C.A. § 39-11-106. 8T.C.A. § 39-14-143(a). 

°T.C.A. § 39-11-106. °T.C.A. § 39-11-202(b)(2). The 
®T.C.A. § 39-11-106, | trial judge should utilize T.PI—Crim. 
™T.C.A. § 39-11-202(b)(2). The 42.01, Preponderance of evidence. 


trial judge should utilize T.P.I.—Crim. TC.A. § 39-14-143(d). 
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ted by an association composed of duly constituted law enforce- 
ment and judicial officers. If the defendant proves this exception 
by a preponderance of the evidence," you must find [him] [her] 
not guilty.]" 


Comments 


1. Unauthorized solicitation for a police, judicial or safety association is a 
Class A misdemeanor, unless it is accomplished by communication across the 
boundaries of the State of Tennessee, in which case it is a Class E felony. T.C.A. 
§ 39-14-1438(c) and T.C.A. § 39-14-143(e). The enhancement portion of this 
instruction should be given only when communication is across the boundaries 
of the state. 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


3. The Committee is of the opinion that the language of T.C.A. § 39-14- 
143(a) and T.C.A. § 39-14-143(d) are words “of similar import” as the term is 
used in T.C.A. § 39-11-202 (Exceptions). 


"T.C.A. § 39-11-202(b)(2). The "1C.A. § 39-14-143(d). 
trial judge should utilize T.P.I—Crim. 
42.01, Preponderance of evidence. 
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T.P...—Crim. 11.31 [Reserved] 
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T.P.I1.—Crim. 11.32: [Reserved] 
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T.P.L.—Crim. 11.33 Communication theft 


Any person who commits the offense of communication theft 


is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 


following essential elements:' 


[Part A: 


(1) that the defendant? knowingly /acquired/ [transmitted] 
[retransmitted] a communication service; 


and 


(2) 


that the defendant acted with the intent to defraud a 


communication service provider of any lawful compensa- 
tion for providing a communication service.] 


or 


[Part B: 
(1) 


that the defendant’ knowingly /made/] [distributed] [pos- 


sessed with intent to distribute] [used] [modified] [pro- 
grammed] [reprogrammed/ a communication device in 


11.33 


'T.C.A. § 39-14-149(a). Tenn. 
Pub. Acts 2004, ch. 770, effective July 
1, 2004, enacted this offense, and re- 
pealed the prior language of the stat- 
ute, which had set out the elements of 
Theft of Telecommunications Services, 
T.P.I.—Crim. 11.35. 


°T.C.A. § 39-14-149(a)(7) states 
that anyone who knowingly “assists 
another in committing an act prohib- 
ited by this section in a manner that 
would make such person criminally 
responsible for the act under T.C.A. 
§ 39-11-402” commits this offense if 
also possessing the requisite intent to 
defraud. Therefore if a defendant is 
being prosecuted under the theory of 
criminal responsibility, T.P.I.—Crim. 
3.01 should be charged, and the word 


“defendant” should be changed to “one 
for whom the defendant is criminally 
responsible” in the first element of 
each part. 


ST.C.A. § 39-14-149(a)(7) states 
that anyone who knowingly “assists 
another in committing an act prohib- 
ited by this section in a manner that 
would make such person criminally 
responsible for the act under T.C.A. 
§ 39-11-402” commits this offense if 
also possessing the requisite intent to 
defraud. Therefore if a defendant is 
being prosecuted under the theory of 
criminal responsibility, T.P.I.—Crim. 
3.01 should be charged, and the word 
“defendant” should be changed to “one 
for whom the defendant is criminally 
responsible” in the first element of | 
each part. 
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[Part C: 


(1) 


(2) 


[Part D: 
(D 
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such a manner that it was /designed] [adapted for use/ 
[used] to [acquire] [transmit] [retransmit] a communica- 


‘tion service; 


and 


that the defendant acted with the intent to defraud a 
communication service provider of any lawful compensa- 
tion for providing a communication service.| 


or 


that the defendant* knowingly [made] [maintained] a 
[modification] [alteration] to a communication device 
installed with the express authorization of a communica- 
tion service provider, for the purpose of intercepting a 
program or other service carried by such provider that 
the defendant is not authorized by the provider to 
receive; 


and 
that the defendant acted with the intent to defraud a 
communication service provider of any lawful compensa- 


tion for providing a communication service.] 


or 


that the defendant’ knowingly /made/ [maintained] con- 
nections, whether physical, electrical, acoustical or by 


*T.C.A. § 39-14-149(a)(7) states 
that anyone who knowingly “assists 
another in committing an act prohib- 
ited by this section in a manner that 
would make such person criminally 
responsible for the act under T.C.A. 
§ 39-11-402” commits this offense if 
also possessing the requisite intent to 
defraud. Therefore if a defendant is 
being prosecuted under the theory of 
criminal responsibility, T.P.1.—Crim. 
3.01 should be charged, and the word 
“defendant” should be changed to “one 


for whom the defendant is criminally 
responsible” in the first element of 
each part. 

°T.C.A. § 39-14-149(a)(7) states 
that anyone who knowingly “assists 
another in committing an act prohib- 
ited by this section in a manner that 
would make such person criminally 
responsible for the act under T.C.A. 
§ 39-11-402” commits this offense if 
also possessing the requisite intent to 
defraud. Therefore if a defendant is 
being prosecuted under the theory of 
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[Part E: 
(1) 
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any other means, with cables, wires, components or 
other devices used for the distribution of communication 
services, without the authority of the communication 
service provider; 


and 


that the defendant acted with the intent to defraud a 
communication service provider of any lawful compensa- 
tion for providing a communication service.] 


Or 


That the defendant® eis Weemnaly [sold] [, possessed) [offered 
for sale] [delivered to another] 


(A) etenalnibieseers device or sirilanitehiAd access device, 


or plans or instructions for making the same, under 
circumstances evincing an intent to /use the com- 
munications device] [use the unlawful access device] 
[allow the communications device to be used] [allow 
the unlawful access device to be used] for the 
purpose of /here insert the applicable action de- 
scribed in element one of Parts A, B, C, or D, above]; 
or 
(B) material, including hardware, cables, tools, data, 
computer software or other information or equip- — 
ment, knowing that the purchaser or a third person 
intends to use the material in the manufacture or 
development of /a communications Seer ed tan 
Ege: access ore We 


criminal responsibility, T.P.1.—Crim. 
3.01 should be charged, and the word 
“defendant” should be changed to “one 
for whom the defendant is criminally 
responsible” in the first element of 
each part. 


°1.0.A. § 39-14-149(a)(7) states 
that anyone who knowingly “assists 
another in committing an act prohib- 
ited by this section in a manner that 
would make such person criminally 


responsible for the act under T.C.A. 
§ 39-11-402” commits this offense if 
also possessing the requisite intent to 
defraud. Therefore if a defendant is 
being prosecuted under the theory of 
criminal responsibility, T.P.I,—Crim, 
3.01 should be charged, and the word 
“defendant” should be changed to. “one 
for whom the defendant is criminally 
responsible” in the first element of 
each part, blso i 


454 


Ch. 11 


(2) 


[Part F: 


(1) 


(2) 
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and 


that the defendant acted with the intent to defraud a 
communication service provider of any lawful compensa- 
tion for providing a communication service.] 


or 


that the defendant’ knowingly published the number or 
code of an existing, cancelled, revoked or nonexistent 
telephone number, credit number or other credit device, 
or method of numbering or coding which is employed in 
the issuance of telephone numbers, credit numbers or 
other credit devices knowing that it may be used to avoid 
the payment of any lawful telephone or telegraph toll 
charge under circumstances evincing an intent to have 
the telephone number, credit number, credit device or 
method of numbering or coding so used; 


and 


that the defendant acted with the intent to defraud a 


communication service provider of any lawful compensa- 
tion for providing a communication service. ] 


“Communication device” means any: 


"T.C,A. § 39-14-149(a)(7) states 


"B)9 


(A) machine, equipment, technology or software that is 
capable of intercepting, transmitting, re- 
transmitting, decrypting or receiving a communica- 
tion service, or any part thereof; or 


computer circuit or chip, electronic mechanism or 
other component that is capable of facilitating the 


defraud. Therefore if a defendant is 


that anyone who knowingly “assists 
another in committing an act prohib- 
ited by this section in a manner that 
would make such person criminally 
responsible for the act under T.C.A. 
§ 39-11-402” commits this offense if 
also possessing the requisite intent to 


being prosecuted under the theory of 
criminal responsibility, T.P.I.—Crim. 
3.01 should be charged, and the word 
“defendant” should be changed to “one 
for whom the defendant is criminally 
responsible” in the first element of 
each part. 
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interception, transmission, re-transmission, decryp- 
tion or reception of any communication service.® 


“Communication service” means any service lawfully provided 
for a charge or compensation to facilitate the lawful origination, 
transmission, emission or reception of signs, signals, data, writ- 
ings, images and sounds or intelligence of any nature by 
telephone of any type, wire, wireless, radio, electromagnetic, 
photoelectronic or photo-optical systems, networks or facilities; 
and any service lawfully provided for a charge or compensation 
by any radio, photo-optical, electromagnetic, photoelectronic, 
electric power, fiber optic, cable television, satellite, microwave, 
data transmission, wireless or internet-based distribution system, 
network or facility, including, but not limited to, any and all 
electronic data, video, audio, internet access, telephonic, 
microwave and radio communications, transmissions, signals and 
services, and any such communications, transmissions, signals 
and services lawfully provided directly or indirectly by or through 
any of the aforementioned systems, networks or facilities.® 


“Communication service provider” means any person or 
entity: 


(A) Providing a communication service, whether di- 
rectly or indirectly as a reseller, which, for a fee, 
supplies the facility, cell site, mobile telephone 
switching office or other equipment or communica- 
tion service; 


(B) Owning or operating any fiber optic, photo-optical, 
electromagnetic, photoelectronic, cable television, 
satellite, internet-based, telephone, wireless, 
microwave, data transmission or radio distribution 
system, network, or facility; or 


(C) Providing any communication service directly or 
indirectly by or through any such distribution 
systems, networks or facilities." 


“Intent to defraud” means a person uses, in whole or in part, 


§7C.A. § 39-14-149(i)(2). TN C.A. § 39-14-149(i)(4). 
°T.C.A. § 39-14-149(i)(3). 
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deceit,’’ trickery, misrepresentation or subterfuge for the purpose 
of depriving a communication service provider of the lawful 
compensation to which it is entitled for providing a communica- 
tion service.” 


“Multipurpose device” means a communication device that is 
capable of more than one (1) function, at least one (1) of which is 
lawful, and includes any component thereof, and any plans or 
instructions for developing or making such a device or any 
component thereof." | 


“Unlawful access device” means any type of machine, equip- 
ment, technology or software which is primarily designed, 
manufactured, sold, possessed, used or advertised, for the purpose 
of defeating or circumventing any effective technology, device or 
software, or any component or part thereof, used by the provider, 
owner or licensee of any communication service or of any data, 
audio or video programs or transmissions, to protect any com- 
munication, data, audio or video services, programs or transmis- 
sions from unauthorized receipt, decryption, communication, 
transmission or re-transmission." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


_ The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally." 


“Intentionally” means a person acts intentionally with re- 
spect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


"The trial judge may wish to 'ST.C.A. § 39-14-149(4)(5). 
charge T.C.A. § 39-11-106, the statu- 41C.A. § 39-14-149(i)(6). 
tory definition of when “deception” oc- §8T.C.A, § 39-11-106. 
curs. '6T.C.A. § 39-11-301(a)(2). 

"2 CA. § 39-14-149(i)(1). 1 C.A, § 39-11-106. 
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[The trial judge should now instruct the jury with respect to 
fixing the value of the communication services taken. See T.P.I.— 
Crim. 11.08(a), Fixing value.] 


Comments 


1. The offense of Communication Theft shall be punished as theft of prop- 
erty and graded in accordance with T.C.A. § 89-14-105. See Comment One to 
T.P.I1—Crim. 11.01, Theft of property. However, if it is a first offense and the 
value of the services obtained is less than $1,000.00, it is punishable by a fine 
only, but the jury may set a fine of double the amount authorized by T.C.A. 
§ 40-35-111 for the offense class. T.C.A. § 39-14-149(d), 


2. Certain exceptions to the statute are listed in T.C.A. § 39-14-149(f) for 
multipurpose devices: and communication devices not selected by a communica- 
tion service provider, and T.C.A, § 39-14-149(h) for libraries and organizations 
licensed to monitor musical works, sound recordings or audiovisual works for 
payment of royalties and the monitoring of unauthorized performances. 


3. Venue ina prosecution for this offense shall be in the county where one 
(1) or more elements of the offense occurred, or in the county where an act of so- 
licitation, inducement, offer, acceptance, delivery, storage, or financial transac- 
tion occurred involving the property, service or article of the victim. 
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T.P.1.—Crim. 11.34 [Reserved] 
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11.35 
T.P.I.—Crim. 11.35 Identity theft 


Any person who commits the offense of identity theft is guilty 
of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly /obtained/ [possessed/ 
[bought] [used] the personal identifying information of 
another; 


and 


(2) that the information was /obtained/ [possessed] [bought] 
[used] with the intent to commit any unlawful act, 
including, but not limited to, obtaining or attempting to 
obtain credit, goods, services or medical information in 
the name of such other person;” 


and 


(3) that the defendant /obtained/] [possessed] [bought] [used] 
the information /without the consent of such other person] 
[without the lawful authority to [obtain] [possess] [buy] 
[use] such identifying information] [only for offenses 
committed on or after 7/1/13: by obtaining a controlled 
substance by fraud or committing prescription drug 
fraud by using a prescription for a controlled substance 
represented as having been issued by a physician, nurse 


practitioner, or other health care provider*]. 


“Personal identifying information” means any name or 
number that may be used, alone or in conjunction with any other 
information, to identify a specific individual, including: 


(1) Name, social security number, date of birth, official state 


11.35 3.02, in appropriate fact situations. 


'T.C.A. § 39-14-150(b). 


*The trial judge may wish to 
charge Criminal Attempt, T.P.I.— 
Crim. 4.01, or Criminal Responsibility 
for Facilitation of Felony, T.P.1.—Crim. 


“The trial judge should charge 
T.P.I. — Crim. 31.11, Obtaining con- 
trolled substance by fraud, or T.P.I. — 
31.11(a), Prescription drug fraud, in 
appropriate fact situations. 
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or government issued driver license or identification 
number, alien registration number, passport number, 
employer or taxpayer identification number; 


(2) Unique biometric data, such as fingerprint, voice print, 
retina or iris image, or other unique physical represen- 
tation; 


(3) Unique electronic identification number, address, rout- 
ing code or other personal identifying data which 
enables an individual to obtain merchandise or service 
or to otherwise financially encumber the legitimate pos- 
sessor of the identifying data; 


(4) Telecommunication identifying information or access de- 
vice; or 


(5) Any name, number, information, medical prescribing 
pad, electronic message, or form used by a physician, 
nurse practitioner, or other health care provider for 
prescribing a controlled substance.* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


Comments 
1. Identity theft is a Class D felony. T.C.A. § 39-14-150(i)(1). 


2. Any activity involving a possession, use or transfer that is permitted by 
the Tennessee Financial Records Privacy Act, codified in Title 45, Chapter 10; 


47.C.A. § 39-14-150(b). 67.C.A. § 39-11-301(a)(2). 
57 .C.A. § 39-11-106. ™C.A. § 39-11-106. 
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Title V of the Gramm-Leach-Bliley Act, C.P.L. 106-102; or the Fair Credit 
Reporting Act, as amended by the Fair and Accurate: Credit Transactional Act 
(15 U.S.C.A. §§ 1681 et seq.), shall not be considered an “unlawful act” for 
purposes of prosecution for identity theft trafficking. T.C.A. § 39-14-150(b)(3). 


3. For offenses committed prior to July 1, 2004, see T.P.I.—Crim. 11.35, 
Identity Theft. 


4. For offenses committed on or after 7/1/11, venue for this offense shall be 
in any county where an essential element of the offense was committed, includ- 
ing but not limited to, in any county where the victim resides or is found, 
regardless of whether the defendant was ever actually in such county. T.C.A. 
§ 39-14-150(j)(4). 3 ) 
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T.P.IL.—Crim. 11.36 Money laundering 


Any person who commits the offense of money laundering is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant knowingly /used proceeds] [conspired 
to use proceeds/ [attempted to use proceeds] to [conduct] 
[attempt to conduct] a financial transaction or make any 
other disposition with the intent to conceal or disguise 
the nature, location, source, ownership or control of the 
criminally derived proceeds; 


and 


(2) that the proceeds were derived directly or indirectly 
from /(insert specified unlawful activity) /; 


and 


(3) that the defendant knew that the property or proceeds 
- were derived from some form of criminal activity.] 


or 
[Part B: 


(1) that the defendant knowingly used proceeds with the 
intent to promote, in whole or in part, the carrying on of 
[(insert specified Lear eh activity); 


and 


(2) that the proceeds were derived directly or indirectly 
from [(insert specified unlawful activity)/; 


11.36 § 39-14-906(a). 
'T.C.A. § 39-14-903 and T.C.A. 
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(3) 


[Part C: 
(1) 


(2) 


(3) 


T.P.1.—CRIM. Ch. 11 


and 


that the defendant knew that the property or proceeds 


were derived from some form of criminal activity.] 


or 


that the defendant knowingly /conducted/ [conspired to 
conduct] [attempted to conduct/ a financial transaction 
or make any other disposition of property or proceeds 
with the intent to /conceal or disguise the nature, loca- 
tion, source, ownership or control of the criminally 
derived proceeds] [promote the carrying on of [(insert 
specified unlawful activity) /]; 





and 


that the defendant knew the property or proceeds were 
represented by /a law enforcement officer] [another at 
the direction of a law enforcement officer] to be the prop- 
erty or proceeds derived from /(insert specified unlawful 
activity) ]; 


and 


that the defendant knew that the property or proceeds 
were derived from some form of criminal activity.] 


[Include here the elements of the specified unlawful activity. |] 


In order to convict the defendant of this offense, it is not nec- 
essary that the state prove that the defendant actually knew that 
the property or proceeds were derived from /(insert specified 
unlawful activity)/, so long as you find beyond a reasonable doubt 
that the defendant knew that the property or proceeds were 
derived from some form of criminal activity.’ 


“Financial transaction” means a purchase, sale, loan, pledge, 
contract, gift, payment, and also includes a withdrawal, trans- 
mission of funds, transfer between accounts or deposit, of 
monetary or negotiable instruments, funds or an exchange of any 


*T.C.A. § 39-14-906(a). 
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other property, including, but not limited to, currency, precious 
metals, stones or jewelry, tickets, stamps or credit in a financial 
institution.® 


“Knowingly uses or attempts to use proceeds derived directly 
or indirectly from /(insert specified unlawful activity)?’ means 
that any person or party to the transaction or act knew that the 
property or proceeds involved in the transaction or act repre- 
sented or constituted, either in whole or in part, proceeds from 
some form, though not necessarily which form, of any criminal of- 
fense under the laws of this state, or any other jurisdiction. A 
person, corporation or financial institution receiving funds or 
property in the ordinary course of business shall not have “knowl- 
edge” that the funds or property so received represented proceeds 
of [(insert specified unlawful activity)] solely because of: 


(A) The identity or reputation of the transferor of the funds 
or property; or 


(B) The identity or reputation of an associate of the 
transferor.’ 


“Proceeds” includes gross profits from the commission of any 
specified unlawful activity including property, real, personal, or 
intangible of any kind, acquired or derived, directly or indirectly, 
from, produced through, realized through, or caused by an act or 
omission.” 


“Property” means anything of value, and includes any inter- 
est in property, including any benefit, privilege, claim or right 
with respect to anything of value, whether real or personal, 
tangible or intangible.° 


“Use” and “conduct” means to initiate, conclude, participate, 
negotiate, transport, conceal, or to aid or abet in such acts.’ [only 
for offenses committed on or after 7/1/12] 


°T.C.A. § 39-14-902(2). Parts (A) 
through (D) of this subsection exempt 
defendants who are cooperating with 
the authorities, acting in the ordinary 
course of business, report the transac- 
tion as suspicious, or receive the pro- 
ceeds as legal fees. 


4T.C.A. § 39-14-902(3). 
5T.C.A. § 39-14-902(4). 


°T.C.A. § 39-14-902(5). 


"T.C.A. § 39-14-902(7). Refer to 
T.C.A. § 39-11-402 and T.PI. — Crim. 
3.01, Criminal responsibility for con- 
duct of another. The trial judge may 
want to charge former T.P.I. — Crim. 
3.02, Aiding and abetting. See Com- 
ment 5. 
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or 


“Uses” and “conducts” means initiating, concluding, partici- 
pating, negotiating or aiding or abetting in such initiating, 
concluding, participating or negotiating, or any act of 
concealment.® [only for offenses committed prior to 7/1/12] 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that ae 
conduct i is reasonably certain to cause the result.? 7 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


Comments 
1. Money laundering is a Class B Felony. 


2. Joinder—T.C.A. § 39-14-904 states that a defendant charged with a 
violation of one (1) or more offenses of money laundering may also be jointly 
charged, tried and convicted in a single prosecution for committing any related 
specified unlawful activity, which shall be separately punished. 


3. Venue—T.C.A. § 39-14-905 states that prosecution for money laundering 
shall be either. in the county where one (1) or more elements of the underlying 
specified unlawful activity occurred, or in the county where one (1) or more ele- 
ments of money laundering occurred or was attempted. 


4, “Specified unlawful activity” means any act, including any preparatory 
or completed offense, committed for financial gain that is punishable as a felony 
under the laws of this state, or.if the act occurred outside this state, would be 
punishable by confinement for more than one (1) year under the laws of the 
state in which it occurred. T.C.A. § 39-14-902(5)(A). Subsection B exempts 
unlawful gambling activities. State v. Price, 124 S.W.3d 135 (Tenn. Crim. App. 
2003). 


87C.A. § 39-14-902(7). Refer to ment 5. 


T.C.A. § 39-11-402 and T,PI. — Crim. 9 Yay 

3.01, Criminal responsibility for con- ana 88821-106, 
duct of another. The trial judge may T.C.A. § 39-11-301(a)(2). 
want to charge former T.P.I. — Crim. MOA. § 39-11-1086. 


3.02, Aiding and abetting. See Com- 
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5. Former T.P.1.—Crim. 3.02, Aiding and abetting, read as follows: 


All persons aiding and abetting, or ready and consenting to aid 
and abet in any criminal offense, shall be guilty of a crime. An aider 
and abettor is one who advises, counsels, procures or encourages an- 
other to commit a crime. 


The law does not require a strict, actual eyewitness presence at 
the scene of the crime. Only a constructive presence is necessary to 
charge one as an aider and abettor. As a general rule, one is deemed 
to be constructively present if he or she is at the time performing any 
act in the furtherance of a felony, or is in a position to give informa- 
tion which would prevent others from discouraging and stopping the 
perpetrator. It is immaterial at what distance the alleged aider and 
abettor may be from the scene of the crime. A very common example 
‘of constructive presence is where one, at the scene of the crime, “keeps 
watch” in order to give warning of the approach of danger, or provides 
transportation so as to facilitate the escape of the actual perpetrator 
of the crime. 


Constructive or actual presence, however, is not sufficient to make 
one a principal of the crime. There must be some evidence, at least 
circumstantial, that the defendant knowingly participated in the 
crime. The defendant must have had knowledge of the crime being 
committed, and an intent to aid and abet. An aider and abettor who 
has knowledge of the principal’s unlawful intent and assists the 
principal, is guilty in the same degree as the principal. When the 
aider and abettor does not share in the principal’s intent, however, 
but is controlled by his or her own intent, the degree of guilt of the 
aider and abettor is not necessarily that of the principal. In determin- 
ing the degree of the defendant’s guilt, you should consider /his/ [her] 
criminal intent and not the intent and degree of guilt of the principal 
offender whom the defendant is accused of aiding and abetting. 
(footnotes omitted). 
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T.P.1.—Crim. 11.37 Violation of motor vehicle 
chop shop act 


Any person who violates the motor vehicle chop shop act is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant /owned/ [operated] [conducted] a chop 
shop; 


and 
(2) that the defendant did so knowingly.] 
or 
[Part B: 


(1) that the defendant /transported/ [purchased] [received] 
[sold] [transferred] any motor vehicle or motor vehicle 
component part /to or from] [from] [to] a location; 


and 


(2) that the defendant knew such location to be a chop 
shop.] 


“Chop shop” means any building, lot, or other premises where 
one (1) or more persons knew, or should have known, that they 
were engaged in altering, destroying, disassembling, dismantling, 
reassembling, or storing any motor vehicle or motor vehicle 
component part which was obtained by theft, or any other unlaw- 
ful means to either: 


(A) Alter, counterfeit, deface, destroy, disguise, falsify, 
forge, obliterate or remove the identity, including the vehicle 
identification number of such motor vehicle or motor vehicle 


11.37 
'T'C.A. § 55-5-203(a). 
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component part, or to prevent the identification of such mo- 
tor vehicle or motor vehicle component part; or 


(B) Sell or dispose of such motor vehicle or motor vehi- 
cle component part.’ 


“Motor vehicle” includes every device in, upon, or by which 
any person or property may be transported or drawn upon a 
highway, which is self-propelled or which may be connected to 
and towed by a self-propelled device, and shall also include any 
and all devices which are self-propelled but are not designed for 
use upon a highway, including, but not limited to, farm machin- 
ery, construction equipment, and water craft.* 


“Motor vehicle component part” includes any and all parts 
installed upon the “motor vehicle,” including, but not limited to, 
engines, transmissions, vehicle bodies, chassis, doors, deck lids, 
front end clips (fenders and grill), seats, differentials, tires, 
wheels, steering wheels, air bags, automobile radios, automobile 
tape players, and bumpers.’ 


“Vehicle identification number” means: 


(A) A number or numbers, a letter or set of letters, a 
character or set of characters, a derivative or derivatives, or 
a combination thereof, used by the manufacturer for the 
purpose of uniquely identifying a motor vehicle or motor ve- 
hicle component part; or 


(B) Any number, set of numbers, a letter or set of let- 
ters, a character or set of characters, a derivative or deriva- 
tives, or a combination thereof assigned by the department of 
safety, or any other state title and registration division in 
the normal course of its duties in salvage conversion or 
restoration.” 


“Knowingly” and “knew” means that a person acts knowingly 
with respect to the conduct or to circumstances surrounding the 
conduct when the person is aware of the nature of the conduct or 
that the circumstances exist. A person acts knowingly with re- 


27.C.A. § 55-5-202(1). 4T.C.A. § 55-5-202(3). 
3T.C.A. § 55-5-202(2). ST.C.A. § 55-5-202(7). 
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spect to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result.° 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


Comments 


1. Owning, operating, conducting or transporting a motor vehicle part to or 
from a chop shop is a Class D felony, with a minimum mandatory fine of $3,500. 
Purchasing, receiving, selling or transferring a motor vehicle or part from or to 
a chop shop is punishable as theft, depending upon the value of the motor vehi- 
cle or part. In addition, the trial judge shall order restitution to the lawful 
owner for the value of the parts and for “financial loss” as defined in the statute. 
T.C.A. § 55-5-203(d)—-(f). 


°T.C.A. § 39-11-1086. °T.C.A. § 39-11-106, 
"T.C.A. § 39-11-301(a)(2). : afar 
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T.P.L.—Crim. 11.38 Identity theft trafficking 


Any person who commits the offense of identity theft traf- 
ficking is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) (a) 


(b) 


(2) (a) 


~(b) 


that the defendant knowingly [sold] [. transferred] 
[gave] [traded] [loaned] [delivered/ the personal 


identifying information of another; 


or 


that the defendant knowingly possessed with the 
intent to /sell/ [transfer] [give] [trade] [loan] [deliver] 
the personal identifying information of another; 


and 


that the defendant intended that such information 
be used by someone else to commit any unlawful 
act, including, but not limited to, obtaining or at- 
tempting to obtain credit, goods, services or medical 
information in the name of such other person;* 


or 


that the defendant acted under circumstances such 
that the defendant should have known that the 
identifying information would be used by someone 
else to commit any unlawful act, including, but not 
limited to obtaining, or attempting to obtain credit, 
goods, services or medical information in the name 
of such other person; 


11.38 : 3.02, in appropriate fact situations. 


'T.C.A. § 39-14-150(c). *The trial judge may wish to 

*The trial judge may wish to charge Criminal Attempt, T.P.I.— 
charge Criminal Attempt, T.P.I.— Crim, 4.01, or Criminal Responsibility 
Crim. 4.01, or Criminal Responsibility for Facilitation of Felony, T.P.I.—Crim. 
for Facilitation of Felony, T.PI.—Crim. 3.02, in appropriate fact situations. 
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and 


(3) that the defendant did not have the consent of the 
person who is identified by the information to [possess 
with the intent to] [sell] [transfer] [give] [trade] [loan] 
[deliver] the personal identifying information; 


and 


(4) that the defendant did not have the lawful authority to 
[possess with the intent to] [sell] [transfer] [give] [trade] 
[loan] [deliver] the personal identifying information. 


[If you find beyond a reasonable doubt from the evidence 
that the defendant simultaneously possessed the personal 
identifying information of five (5) or more different individuals, 
you may infer that such defendant possessed the personal 
identifying information with the intent to sell, transfer, give, 
trade, loan or deliver such information. However, if the defendant 
had the consent of one (1) or more of such individuals to possess 
the personal identifying information of that individual, any such 
consenting individual shall not be counted in determining 
whether an inference of possession for sale may be drawn by the 
trier of fact.*] 


“Personal identifying information” means any name or 
number that may be used, alone or in conjunction with any other 
information, to identify a specific individual, including: | 


(1) Name, social security number, date of birth, official state 
or government issued driver license or identification 
number, alien registration number, passport number, 
employer or taxpayer identification number; 


(2) Unique biometric data, such as fingerprint, voice print, 
retina or iris image, or other unique physical represen- 
tation; 


(3) Unique electronic identification number, address, rout- 
ing code or other personal identifying data which 
enables an individual to obtain merchandise or service 
or to otherwise financially encumber the legitimate pos- 
sessor of the identifying data; or 


4T.C.A. § 39-14-150(d). 
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(4) Telecommunication identifying information or access 
device.” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances.surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


Comments 
1. Identity Theft Trafficking is a Class C felony. T.C.A. § 39-14-150(i)(2). 


2. Any activity involving a possession, use or transfer that is permitted by 
the Tennessee Financial Records Privacy Act, codified in Title 45, Chapter 10; 
Title V of the Gramm-Leach-Bliley Act, C.P.L. 106-102; or the Fair Credit 
Reporting Act, as amended by the Fair and Accurate Credit Transactional Act 
(15 U.S.C.A. §§ 1681. et seq.), shall not be considered an “unlawful act” for 
purposes of prosecution for identity theft trafficking. T.C.A. § 39-14-150(c)(2). 


°T.C.A. § 39-14-150(e). : 'T.C.A. § 39-11-301(a)(2). 
6T.C.A. § 39-11-106. SrA 839-111-106. 
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T.P.I.—Crim. 11.39 False academic degrees 


Any person who commits the offense of /issuing/ [selling] 
[manufacturing] [using] [claiming to have] a false academic 
degree is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the. 
following essential elements:' 


[Part A: 


(1) that the defendant [issued] [sold] [. Ct a a false 
academic degree; 


and 

(2) that the defendant acted knowingly.| 

or 
Larch: 

(1) that the defendant /; used] [claimed to have] a false aca- 
demic degree to obtain /employment/] [a promotion iin 
employment] [admission to a college, university or other 
institution of higher learning], 

and 

(2) that the defendant acted knowingly.] 

“False academic degree” means any degree issued 
(A) without requiring any student academic work; 


or 


(B) based solely on the student’s life experience or 
portfolio without requiring any post secondary work 
submitted to and evaluated by faculty with ap- 
propriate academic degrees from an institution that 
is accredited by a regional accrediting agency or 


11.39 
MGA. 8892172112: 


474 


Ch. 11 PROPERTY OFFENSES 11.39 


other accrediting agency recognized by the United 
States Department of Education, and authorized to 
operate in Tennessee pursuant to the provisions of 
Title 49, Chapter 7, Part 20, relative to the authori- 
zation of post secondary institutions, or is exempted 


from authorization by the provisions of Section 49- 
7-2004; 


or 


(C) using more than twenty-five percent (25%) of 
required credits based on the student’s life experi- 
ence or portfolio. 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably.certain to cause the result.’ 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.‘ 


Comments 


1. Issuing, selling or manufacturing a false academic degree is a Class A 
misdemeanor. Using or claiming to have a false academic degree is a Class C 
misdemeanor. (a | | | 


27.C.A. § 39-11-106. 47.C.A. § 39-11-106. 
31.C.A, § 39-11-301(a)(2). 
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T.P.I.—Crim. 11.40 Criminal reproduction, 
issuance or sale of driver 
license 


Any person who commits a criminal /reproduction] [issuance] 
[sale] of a driver license is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) (a) that the defendant /photographed] [photostated] [du- 
plicated] [in any way reproduced] any [driver license] 
[facsimile of a driver license/ in such a manner that 
it could be mistaken for a valid license; | 


or 


(b) that the defendant /issued/ [sold/ [caused to be sold/ 
a [driver license] [facsimile of a driver license/ other 
than in compliance with Article 55, chapter 50 of 
the Tennessee Code Annotated; 


land 


(2) that the defendant knew or should have known that the 
[photographed] [photostated/ [duplicated/ [reproduced] 
[driver license] [facsimile of a driver license/ would be 
used in connection with /an act of terrorism] [a planned 
act of terrorism] [an attempted act of terrorism].] — 


[The essential elements necessary to constitute /an act of ter- 
rorism] [a planned act of terrorism] [an attempted act of terror- 


ism/ are (here set out the essential elements contained in T.P.I.— 
Crim. 30.15 (Terrorism) and/or T.P.I.—Crim. 4.01. (Criminal 
Attempt)).] 


Comments 


1. A first violation with no connection to terrorism is a Class A 
misdemeanor, A second or subsequent violation is a Class E felony, with suspen- 
sion of driving privileges for a period of not less than one (1) year nor more than 
five (5) years, or for a period of time commensurate with the sentence imposed. 


11.40 
'T.C.A. § 55-50-602(a). 
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A violation in connection with terrorism is a Class B felony, with a permanent 
and irrevocable suspension of driving privileges. T.C.A. § 55-50-602(b). 


‘ 477 


11.41 T.P.L—CRIM. | Ch. 11 


T.P.1 —Crim. 11.41 Violation of recording laws 
[only for offenses committed 
on or after 7/1/09] 


Any person who commits the offense of violation of the re- 
cording laws is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 


[Part A: 


(1) (a) that the defendant /advertised]/ [offered for sale/ 
[sold] [rented] [transported] [caused the sale, resale, 
rental or transportation of] a recording containing 
sounds of a live performance; 


or 


(b) that the defendant possessed for the purpose of 
[advertising] [offering for sale] [selling] [renting] 
[transporting] [causing the sale, resale, rental or 
transportation of] a recording containing sounds of 

a live performance; 


and 


(2) that the defendant did so for [commercial advantage] 
[private financial gain]; 


and 


(3) that the defendant knew that the live performance had 
been recorded or fixed without the consent of the owner.| 


or 


[Part B: 


11.41 2019) or an earlier edition. 


‘For offenses committed prior to 27.C.A. § 39-14-139. 
that date, see T.P.I. 11.13 (23rd Ed. 
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that the defendant /caused to be/ recorded or fixed a live 


performance on a recording; 
and 


that the defendant did so with the intent to sell it for 
[commercial advantage] [private financial gain]; 


and 


that the defendant knew that the live performance had 
been recorded or fixed without the consent of the owner. | 


or 


[Part..C: 


(1) 


(2) 


(3) 


(a) that the defendant knowingly /advertised/ [offered 
for sale] [sold] [rented] [transported] [caused the 
sale, resale, rental or transportation of] a recording; 


or 


(b) that the defendant possessed a recording for the 
purpose of /advertising/ [offering for sale] [selling] 
[renting] [transporting] [causing the sale, resale, 
rental or transportation of] the recording; 


and 


that the defendant did so for [commercial advantage] 
[private financial gain]; 


and 


that the defendant knew that the /outside cover] [box] 
[jacket] [label] of the recording did not clearly and 
conspicuously disclose the actual name and address of 
the manufacturer.| 


or 


(Part D: 
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that the defendant knowingly [reproduced for sale/ 
[caused to be transferred] a sound recording fixed before 
February 15, 1972; 


and 


that the defendant did so with intent to /sell it] [cause it 
to be sold] [use it] [cause it to be used/ for [commercial 
advantage] [private financial gain/ through public per- 
formance without the consent of the owner.] 


or 


[Part E: 


(1) 


(2) 


that the defendant transported a sound recording fixed 
before February 15, 1972, within this state for /com- 
mercial advantage] [private financial gain]; 


and 


that the defendant did so knowing that the sounds 
thereon had been [reproduced] [transferred] without the 
consent of the owner.| 


or 


[Part F: 


(1) 


(a) that the defendant /advertised/ [offered for sale/ 
[sold] [rented] a sound recording fixed before Febru- 
ary 15, 1972; 


or 


(b) that the defendant caused the /sale/ [resale/ [rental] 
of a sound recording fixed before February 15, 1972; 


or 


(c) that the defendant possessed with the purpose of 
[advertising] [offering for sale/ [selling] [renting] 
[causing the sale of] [causing the resale of] [causing 
the rental of/ a sound recording fixed before Febru- 
ary 15, 1972; 
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(2) that the defendant did so knowing that the recording 
had been /reproduced/ [transferred] without the consent 
of the owner.| 


In the absence of a written agreement or law to the contrary, 
you, as the trier of fact, may infer’ that the performer or perform- 
ers of a live performance own the rights to record or fix those 
sounds.* | 


“Fixed” means embodied in a recording or other tangible 
medium of expression, by or under the authority of the author, so 
that the matter embodied is sufficiently permanent or stable to 
permit it to be perceived, reproduced, or otherwise communicated 
for a period of more than transitory duration.” 


“Live performance” means a recitation, rendering, or playing 
of a series of images, musical, spoken, or other sounds, or a 
combination of images and sounds, in an audible sequence.° 


“Manufacturer” means the person who actually makes the 
recording or causes the recording to be made. The term manufac- 
turer does not include a person who manufactures a medium 
upon which sounds or images can be recorded or stored, or who 
manufactures the cartridge or casing itself, unless such person 
actually makes the recording or causes the recording to be made.’ 


“Owner” means a person who owns the sounds fixed in a 
master phonograph record, master disc, master tape, master film, 
or other recording on which sound is or can be recorded and from 
which the transferred recorded sounds are directly or indirectly 
derived.® - 


“Recording” means a tangible medium on which sounds, im- 
ages, or both are recorded or otherwise stored, including an origi- 
nal phonograph record, disc, tape, audio or video cassette, wire, 
film, memory card, flash drive, hard-drive, data storage device, or 
other medium now existing or developed later on which sounds, 


‘The trial judge should instruct °T.C.A. § 39-14-139(a)(3). 
the jury with respect to inferences. See 7 
T.P.I.—Crim. 42.19, Inferences. T.C.A. § 39-14-139(a)(4). 
41.C.A. § 39-14-139(c)(2). °T.C.A. § 39-14-139(a)(5). 


5T.C.A. § 39-14-139(a)(2). 
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images, or both are or can be recorded or otherwise stored, or a 
copy or reproduction that duplicates, in whole or in part, the 
original.® | | 


“Knowingly,” “knowing” or “knew” means that a person acts 
knowingly with respect to the conduct or circumstances surround- 
ing the conduct when the person is aware of the nature of the 
conduct or that the circumstances exist. A person acts knowingly 
with respect to a result of the person’s conduct when the person 
is aware that the conduct is reasonably certain to cause the 
result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally." 


“Intentionally” or “with the intent” means that a person acts 
intentionally with respect to the nature of the conduct or to a 
result of the conduct when it is the person’s conscious objective or 
desire to engage in the conduct or cause the result.” 


Comments 


1. Violation of recording laws is a Class D felony, accompanied by a fine of 
no less than one thousand dollars ($1,000), if the violation involves one hundred 
(100) or more recordings during a one hundred eighty (180) day period, or the 
defendant has-been previously convicted under this section. It is a Class E 
felony, accompanied by a fine of no less than five hundred dollars ($500), if the 
violation involves more than fifty (50) but less than one hundred (100) record- 
ings during a one hundred eighty (180) day period, and a Class A misdemeanor, 
accompanied by a fine of no less than two hundred dollars ($200), for any other 
fact situation. T.C.A. § 39-14-139(e). The trial judge may also order the person 
to make restitution to any owner or lawful producer of a master recording that 
has suffered injury resulting from the crime, or to the trade association 
representing such owner or lawful producer. An order of restitution may be 
based on the aggregate wholesale value (defined in T.C.A. § 89-14-1389(a)(1)) of 
lawfully manufactured and authorized recordings corresponding to the number 
of non-conforming recordings involved in the offense unless a greater value can 
be proven. An order of restitution may also include investigative costs relating 
to the offense. T.C.A. § 39-14-139(f). | 


°T.C.A. § 39-14-139(a)(6). "1 C.A. § 39-11-301(a)(2). 
107 CLA. § 39-11-106. "27 C.A. § 39-11-106. 
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T.P.1.—Crim. 11.42 Tenncare fraud 


Any person who commits the offense of TennCare fraud is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' | 


[Part A: 


(1) that the defendant /obtained/ [attempted to obtain/ 
[aided or abetted any person to obtain] [TennCare medi- 
cal assistance benefits] [any assistance provided pursu- 
ant to any rule, regulation, procedure, or statute govern- 
ing TennCare] [to which such person is not entitled] [of a 
greater value than that to which such person is autho- 
rized]; 


and 


(2) that this act was done /by means of a willfully false 
statement, representation, or impersonation] [by conceal- 
ment of any material fact] [by fraudulent means] [in a 

~ manner not authorized by any rule, regulation, or statute 
governing TennCare/; ee 


| and 
(3) that the defendant acted knowingly.] 
or 


[Part B: 


(1) that the defendant /obtained/ [attempted to obtain] 
[aided or abetted any person to obtain] TennCare benefits 
resulting in the assessment of a lower monthly premium 
than the person would be required to pay if not for the 
false statement or concealment of a material fact; 


- 11.42 (a)(5). 
'T.C.A. § 71-5-2601(a)(1)(A) and 
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(2) 


(3) 


[Part C: 


(1) 


(2) 


(3) 


[Part D: 


T.P.I.—CRIM. Ch. 11 
and 


that this act was done by /making a willfully’ false state- 
ment] [concealing a material fact relating to personal or 
household income]; . 


and 
that the defendant acted knowingly.] 


or 


that the defendant /obtained] [attempted to obtain] 
[aided or abetted any person to obtain/ controlled 
substance benefits; 


and 


that this act was done by failing to disclose to /a physi- 
cian] [a nurse practitioner] [ancillary staff] [a health 
care provider] from whom the person obtains a /con- 
trolled substance/ [prescription for a controlled sub- 
stance/ that the person has received [the same controlled 
substance] [a prescription for the same controlled sub- 
stance] [a controlled substance of similar therapeutic 
use] [a prescription for a controlled substance of similar 
therapeutic use/ from another practitioner within the 
previous thirty (30) days and the defendant used 
TennCare [only for offenses committed prior to 4/16/ 
13: to pay for /the clinical visit] [payment of the con- 
trolled substances/;| [only for offenses committed on 
or after 4/16/13: to obtain the benefits;] 


and 


that the defendant acted knowingly, willfully’? and with 
the intent to deceive.] 


or 


*See Comment 3. 3See Comment 3. 
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(1) that the defendant knowingly /sold/ [delivered] [aided 
and abetted any person in the [sale/ [delivery] of] a drug; 


and 


(2) that the defendant used TennCare to obtain the drug.| 


[The trial judge may wish to utilize T.P.I. — Crim. 4.01, 


Criminal Attempt.] 


[An aider and abettor is one who advises, counsels, procures 
or encourages another to commit a crime.]* 


[“Deliver” or “delivery” means the actual, constructive, or at- 
tempted transfer from one person to another of a controlled 
substance,’ whether or not there is an agency relationship.]° 


“Drug” means: 


(A) Substances recognized as drugs in the United States 


(B) 


(C) 


(D) 


Pharmacopoeia, official Homeopaths Pharmacopoeia of 
the United States, or official National Formulary, or 
any supplements to any of them; 


Substances intended for use in the diagnosis, cure, mit- 
igation, treatment, or prevention of disease in man or 
animal; 


Substances, other than food, intended to affect the 
structure or any function of the body of man or animal; 
and 


Substances intended for use as a component of any 


article specified in subdivisions (A), (B) or (C). “Drug” 


‘Flippen v. State, 211 Tenn. 507, 
514, 365 S.W.2d 895, 899 (1963). The 
trial judge may want to charge former 
T.P.I. — Crim. 3.02, Aiding and Abet- 
ting, in its entirety. See Comment 2. 


°As TennCare fraud is a Title 71 
offense, the definition of “controlled 
substance” contained in T.C.A. § 39- 
17-402(4) does not strictly apply. T.C.A. 
§ 39-17-402 begins with the language 


“As used in this part and title 53,” and 
so the definitions contained in that 
statute only apply to Title 39 and 53 
offenses. Upon agreement of the par- 
ties, it is recommended that a defini- 
tion of controlled substance be in- 
cluded in the written charge. The court 
may desire to refer to Title 39 for the 
definition. 


— §1.C.A. § 39-17-402(6). 
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does not include devices or their components, parts, or 
accessories. |’. 


[“Sell” or “sale” means a bargained-for offer and acceptance 
and an actual or constructive transfer or delivery of the 
substance. ]® | re 


[“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.]® 


COMMENTS 


1. For offenses committed prior to 7/1/16, Tenncare Fraud is a Class E 
felony. For offenses committed on or after that date, it is a Class D 
felony with a $250 fine for the first offense, a $500 fine for a second of- 
fense, and a $1,000 fine for a third or subsequent offense. T.C.A. § 71-5- 
2601(a)(1)(B) and (a)(5)(D). 


2. Former T.P.I. — Crim. 3.02, Aiding and abetting, read as follow: 


All persons aiding and abetting, or ready and consenting to aid and abet 
in any criminal offense, shall be guilty of a crime. An aider and abettor 
is one who advises, counsels, procures or encourages another to commit 
a crime, - 


The law does not require a strict, actual eyewitness presence at the 
scene of the crime. Only a constructive presence is necessary to charge 
one as an aider and abettor. As a general rule, one is deemed to be 
constructively present if he or she is at the time performing any act in 
the furtherance of a felony, or is in a position to give information which 
would prevent others from discouraging and stopping the perpetrator. It 
is immaterial at what distance the alleged aider and abettor may be 
from the scene of the crime. A very common example of constructive 
presence is where one, at the scene of the crime, “keeps watch” in order 
to give warning of the approach of danger, or provides transportation so 
as to facilitate the escape of the actual perpetrator of the crime. 


Constructive or actual presence, however, is not sufficient to make one a 


"T.C.A. § 39-17-402(11). 

8State v. Holston, 94 S.W.3d 507, 
510 (Tenn. Crim. App. 2002). 

°As TennCare fraud is a Title 71 
offense, the definition of “knowingly” 
contained in Tenn. Code Ann. § 39-11- 
106 does not strictly apply. Tenn. Code 
Ann. § 39-11-106 begins with the lan- 


guage “As used in this part,” and so 
the definitions contained in that stat- 
ute only apply to Title 39 offenses. 
Upon agreement of the parties, it is 
recommended that a definition of 
“knowingly” be included in the written 
charge. The court may desire to refer 
to Title 39 for the definition. 
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principal of the crime. There must be some evidence, at least circumstan- 
tial, that the defendant knowingly participated in the crime. The 
defendant must have had knowledge of the crime being committed, and 
an intent to aid and abet. An aider and abettor who has knowledge of 
the principal’s unlawful intent and assists the principal, is guilty in the 
same degree as the principal. When the aider and abettor does not share 
in the principal’s intent, however, but is controlled by his or her own 
intent, the degree of guilt of the aider and abettor is not necessarily that 
of the principal. In determining the degree of the defendant’s guilt, you 
should consider [his] [her] criminal intent and not the intent and degree 
of guilt of the principal offender whom the defendant is accused of aiding 
and abetting. (footnotes omitted). 


3. “Willful” is not defined in the statute. If there is a jury question about its 
meaning, although the trial judge may not have to define it (See State v. 
Butler, 900 S.W.2d 305, 310 (Tenn. Crim. App. 1994)), the meaning of 
“willful” has generally been equated with the meaning of “intentional,” 
State v. Electroplating, Inc., 990 S.W.2d 211, 221 n.9 (Tenn. Crim. App. 
1998). The trial judge may also wish to utilize the definition of “willful” 
in the pattern jury instruction on Reckless Driving, T.P.I. — Crim. 38. 
ibs. | 
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ANIMALS 
T.P.I1.—Crim,. 12.01 [Reserved] 
T.P.I.—Crim. 12.02 Intentional killing of animal 
T.P.I.—Crim. 12.03 | [Reserved] 
T.P.I.—Crim. 12.04 Cruelty to animals 
T.PI—Crim. 12.04(a) Ageravated cruelty to animals 
T.P.I.—Crim. 12.05 [Reserved] 
T.P.I.—Crim. 12.06 [Reserved] | 
T.P.1.—Crim. 12.07 Horse shows 
T.P.I.—Crim. 12.08 [Reserved] 
T.P.I.—Crim. 12.09 [Reserved] 
T.P.I.—Crim. 12.10 Sexual activity with an animal 
T.P.I.—Crim. 12.11 Allowing a dog to run at large 
T.P.I.—Crim. 12.12 Allowing a [fighting] [dangerous/ dog to 


run at large 


T.P.I.—Crim. 12.01 [Reserved] 
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T.P.I.—Crim. 12.02 Intentional killing of animal 


Any person who commits the offense of intentional killing of 
an animal of another is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant unlawfully killed the animal of an- 
other; 


and 


(2) that the defendant acted with intent to deprive the 
owner of the right to the animal’s life; [delete this ele- 
ment for offenses committed on or after 7/1/08 and 
renumber the next two elements] | 


and - 


(3) that the defendant acted without the owner’s effective 
consent; 


and 
(4) that the defendant acted intentionally or knowingly; 
[and 


(5) only for offenses committed on or after 5/8/15: that 
the animal was a [police dog] [fire dog] [search and 
rescue dog] [police horse. || 


“Animal” means a domesticated living creature or a wild 
creature previously captured.’ 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[((a) induced by deception or coercion /the trial judge should 


12.02 ?T.C.A. § 39-14-201(a). 
'IT'C.A, § 39-14-205(a). 
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include in the instruction applicable language from the 
statutory definitions for deception’ or coercion’ if fairly 
raised in the prooff;] or 


[((b) given by a person the defendant knows is not autho- 
rized to act as an agent;] or 


[((c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or 


[((d) given solely to detect the commission of an offense].° 


“Owner” means a person, other than the defendant, who has 
possession of or any interest other than a mortgage, deed of trust 
or security interest in property, even though that possession or 
interest is unlawful and without whose consent the defendant 
has no authority to exert control over the property.’ 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]* (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


| “Knowingly” means that a person acts knowingly with re- 


5T.C.A. § 39-11-106. °T.C.A. § 89-11-106. The trial 

4T.C.A. § 39-11-1086. judge may wish to omit the language 

®State v. Pope, 427 S.W.3d 363 regarding a broken bone of a child if 
irenn 201s 4 not fairly raised in the proof. 

®T.C.A. § 39-11-106. °T.C.A. § 39-11-106. 

™T.C.A. § 39-11-106. 'T.C.A. § 39-11-106, 
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spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


[It is a defense to this prosecution that the defendant acted 
under a reasonable belief that the animal was creating an im- 
minent danger of death or serious bodily injury to the defendant 
or another or an imminent danger of death to an animal owned 
by the defendant.’ [However, the defendant is not justified in 
killing the animal of another if at the time of the killing, the 
defendant is trespassing upon the property of the owner of such 
animal.]|'* [The defendant is not justified in killing an animal if at 
the time of the killing the defendant is engaging in or attempting 
to escape from criminal conduct and the animal killed is a police 
dog that is acting in its official capacity.]'* If evidence is 
introduced supporting the defense of a reasonable belief that the 
animal was creating an imminent danger, the burden is on the 
state to prove beyond a reasonable doubt that the defendant did 
not have the reasonable belief [or was trespassing on the prop- 
erty of the owner of the animal at the time of the killing] [or was 
engaging in or attempting to escape from criminal conduct and 
the animal killed was a police dog that was acting in its official 
capacity.]'* If you find from the evidence that the defendant acted 
under a reasonable belief that the animal was creating an im- 
minent danger of death or serious bodily injury to the defendant 
or another or an imminent danger of death to an animal owned 
by the defendant [and that the defendant was not trespassing on 
the property of the owner of the animal at the time of the killing] 
[and that the defendant was not engaging in or attempting to 
escape from criminal conduct or the animal killed was not a po- 
lice dog that was acting in its official capacity], or if you have a 
reasonable doubt thereof, you must find the defendant not 
guilty.]'® 


[The trial judge should now instruct the jury with respect to 
fixing the value of the animal killed utilizing T.P.I. — Crim. 11. 
03(a), Fixing Value, using both sections (A) and (F), if applicable.| 


"1 C.A. § 39-11-106. 47C.A, § 39-14-205(b), 
'270.A. § 39-14-205(b). 'ST.CLA, § 39-11-201(a)(3), 
'81.C.A. § 39-14-205(b). TP CLA, § 39-11-201(d). 
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Comments 


1. Intentional killing of an animal is punished as theft under T.C.A. § 39- 
14-105. T.C.A. § 39-14-205(a). However, for offenses committed on or after 5/8/ 
15, if the animal was a police dog, fire dog, search and rescue dog, or police 
horse, it is a Class E felony, unless the offense would be a higher classification 
based on the animal’s value, in which case it would still be punished as theft. 
See Comment One to T.P.I.—Crim. 11.01, Theft of property, and 11.03(a), Fix- 
ing Value. 


2. Venue in a prosecution for this offense shall be in the county where one 
(1) or more elements of the offense occurred, or in the county where an act of so- 
licitation, inducement, offer, acceptance, delivery, storage, or financial transac- 
tion occurred involving the animal. 
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T.P.1.—Crim. 12.03 [Reserved] 
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T.P.1.—Crim. 12.04 Cruelty to animals’ 


Any person who commits the offense of cruelty to animals is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) (a) 


(b) 


(c) 


(d) 


(e) 


(f) 


that the defendant /tortured/ [maimed] [grossly over- 
worked] an animal; 


or 


that the defendant failed unreasonably to provide 
necessary /food/ [water] [care] [shelter] for an animal 
in the defendant’s custody; 


or 


that the defendant abandoned unreasonably an 
animal in the defendant’s custody; 


or 


that the defendant /transported/] [confined] an 
animal in a cruel manner; 


or 


that the defendant inflicted /burns/ [cuts] [lacera- 
tions] [other injuries] [pain], by any method [includ- 
ing blistering compounds to the legs or hooves of 
horses to make them sore for any purpose including, 
but not limited to, competition in horse shows or 
similar events]; 


or 


[Only for offenses committed on or after 7/1/07] 
that the defendant /tied/ [tethered] [restrained] a dog 


12.04 


'T.C.A. § 39-14-202(a) and (b). 
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in a manner that resulted in the dog suffering bodily 
injury; | 7 


and . 
(2) that the defendant acted intentionally or knowingly. 


“Animal” means a domesticated living creature or a wild 
creature previously captured.” 


(“Bodily injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental 
faculty.]° | | 


[“Owner” means a person, other than the defendant, who has 
possession of or any interest other than a mortgage, deed of trust 
or security interest in property, even though that possession or 
interest is unlawful and without whose consent the defendant 
‘has no authority to exert control over the property.|* 


“Torture” means every act, omission, or neglect whereby un- 
reasonable physical pain, suffering, or death is caused or 
permitted.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result,’ 


[It is a defense to prosecution of this offense that the person 
was engaged in accepted veterinary practices, medical treatment 
by the owner or with the owner’s consent, or bona fide experimen- 


27'C.A. § 39-14-201(a). 5T.C.A, § 39-14-201(b). 
37.C.A, § 39-11-106. | 67.C.A. § 39-11-106. 
4T.C.A. § 39-11-106. CR. 6 39-11-1060: 
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tation for scientific research.® If evidence is introduced supporting 
this defense, the burden is on the state to prove beyond a reason- 
able doubt that the defendant was not engaged in accepted 
veterinary practices, medical treatment by the owner or with the 
owner’s consent, or bona fide experimentation for scientific 
research.® If from all the facts and circumstances in the case, you 
find that the defendant was engaged in these practices, or if you 
have a reasonable doubt whether /he/ [she] was, then you must 
find the defendant not guilty." 


Comments 


1. Cruelty to animals is a Class A misdemeanor. A second or subsequent 
conviction for cruelty to animals is a Class E felony. T.C.A. § 39-14-202(f). 


iW Gr). ab) R24 A 0) pil bs Cy agriculture with a specialty in 
§ 39-14-211 reads: livestock. If the extension agent, 


No entry onto the property of veterinary college graduate spe- 
another, arrest, interference cializing in livestock practice or 
with usual and customary agri- livestock specialist does not have 
cultural or veterinary practices, probable cause to believe that a 
confiscation, or any other action violation of this part has oc- 
authorized by this part or any curred with regard to such live- 


other provision of law shall be 
taken in response to an allega- 
tion that this part has been vio- 
lated with regard to livestock un- 
less, prior to or at the same time: 
as such action, the livestock in 
question is examined by the 


stock, no action against the 
owner of such livestock described 
above shall be taken. If a person 
authorized by this section does 
not make an inspection within 
twenty-four (24) hours of receipt 


county agricultural extension of a complaint then a licensed 
agent of such county, a graduate veterinarian may make such 
of an accredited college of veteri- inspection. 


nary medicines specializing in 9 
livestock practice or a graduate TL.C.A. § 39-11-201(a)(3). 
from an accredited college of N.C.A. § 39-11-203(d). 
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T.P.1—Crim. 12.04(a) Aggravated cruelty to 


animals 


Any person who commits the offense of aggravated cruelty to 
animals is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant [killed] [caused serious physical 
injury to/ a companion animal with aggravated cruelty 
and with no justifiable purpose; 


and 
(2) that the defendant acted intentionally. 


“Aggravated cruelty” means conduct which is done or carried 
out in a depraved and sadistic manner and which tortures or 
maims an animal, including the failure to provide food and water 
to a companion animal resulting in /a substantial risk of death] 
[death]. 


“Companion animal” means a pet normally maintained in or 
near the household or households of its owner or owners, other 
domesticated animal, previously captured wildlife, an exotic 
animal, or any other pet, including but not limited to, pet rabbits, 
a pet chick, duck, or pot bellied pig, not defined as livestock.° 


“Depraved” means morally corrupt; perverted.* 


“Livestock” means all equine as well as other animals being 
raised primarily for use as food or fiber for human utilization or 
consumption including, but not limited to, cattle, sheep, swine, 
goats and poultry.” 


“Sadistic” means a delight in cruelty; excessive cruelty.® 


12.04(a) 4State v. Curll, No. M2017-00090- 
ITC.A. § 39-14-212(a). CCA-R3-CD, 2018 WL 3146336 (Tenn. 


2T.C.A, § 39-14-212(b)(1). Crim. App., June 26, 2018). 


5 
5T.C.A. § 39-14-212(b)(2), T.C.A. T.C.A. § 39-14-201(2). 
§ 39-14-201(3). ®State v. Curll, No. M2017-00090- 
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“Torture” means every act, omission, or neglect whereby un- 
reasonable physical pain, suffering, or death is caused or permit- 
ted [excluding the shooting of birds or game for the purpose of hu- 
man food or the use of animate targets by incorporated gun clubs].’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ , 


Comments 


1...Aggravated cruelty to animals is a Class E felony. T.C,A. § 39-14-212(d). 
In addition, the trial judge is empowered to exercise other remedies such as the 
surrender or forfeiture of other animals, with a prohibition against owning 
other animals for a reasonable time, ordering psychological evaluation and 
counseling, notification to appropriate protective agencies if minors or elderly 
individuals reside in the household, and assessing liability for the cost of 
impoundment to the impounding agency, and costs of the animal to the owner. 
T.C.A, § 39-14-212(e) to T.C.A. § 39-14-212(4). 3 


2. T.C.A. § 389-14-212(c) lists numerous activities which are excluded from 
prosecution for this offense, including animal and cock fighting, lawful hunting, 
trapping or fishing activities, dispatching rabid, diseased, wild or dangerous 
animals, experiments in research laboratories, accepted veterinary medical 
practices, and applying methods and equipment to train animals. If any of these 
exceptions is raised as a defense, it is suggested that the trial judge should 
draft an additional instruction along the lines of the bracketed instruction 
included in T,P.I.—Crim. 12.04, Cruelty to Animals. 


CCA-R3-CD, 2018 WL 3146336 (Tenn. ®PC.A, § 39-11-106. 
Crim. App., June 26, 2018). 


'T.C.A. § 39-14-201(4). 
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T.P.L.—Crim. 12.05. [Reserved] 
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T.P.1.—Crim. 12.06 [Reserved] 
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T.P.1.—Crim. 12.07 Horse shows 


Any person who violates the horse show statute is guilty of a 
crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant was designated and acting as a 
ringmaster at a horse show or similar event; 


and 


(2) that the defendant determined the horse was suffering 
from being sored; 


and 


(3) that the defendant failed to disqualify the horse from 
any further participation in the show; 


and 


(4) that the defendant failed to report the name of the horse, 
the owner of the horse and the exhibitor of the horse to 
the manager or chairperson of the show; 


and 


(5) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


or 
[Part B: 


(1) that the defendant was the manager or chairperson of a 
horse show or similar event; 


12.07 § 39-11-801(c) and accompanying Sen- 
IMCLA, § 39-14-209(a). tencing Commission Comment. 


27.C.A, § 39-11-301(b) and T.C.A. 
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and 


(2) that the defendant received a report from the ringmaster 
that a horse participating was suffering from being 
sored; 


and 


(3) that the defendant failed to report the name of the horse, 
the owner of the horse and the exhibitor of the horse in 
writing to the district attorney general of the county 
where the Bho was held; 


and 


(4) that the defendant failed to report the name of the horse, 
the owner of the horse and the exhibitor of the horse to 
the manager or chairperson of the show; 


and 


(5) that the defendant acted either intentionally, knowingly 
or recklessly. 4 


“Sore” is defined as inflicting burns, cuts, lacerations, or other 
injuries or pain, by any method, including blistering compounds, 
to the legs or hooves of horses in order to make them sore for any 
purpose, including, but not limited to, competition in horse shows | 
and similar events.‘ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


ew s AP sO1) and Toc *T.C.A. § 89-14-202(a)(5). 
§ 39-11-301(c) and accompanying Sen- 5 
tencing Commission Comment. T.C.A. § 39-11-106. 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.’ 


Comments 


1. A violation of this statute is a Class C misdemeanor. T.C.A. § 39-14- 
209(b), 


2, If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


°T.C.A. § 39-11-106. _ . "T.C.A. § 39-11-106. 
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T.P.1L.—Crim. 12.08 [Reserved] 
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T.P.I1.—Crim. 12.09 [Reserved] 
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T.P.1.—Crim. 12.10 Sexual activity with an 


animal 


Any person who commits the offense of sexual activity with 
an animal is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) (a) 


(b) 


(c) 


(d) 


(e) 


that the defendant engaged in any sexual activity 
with an animal; 


or 


that the defendant caused, aided or abetted another 
person to engage in any sexual activity with an 
animal; 


or 


that the defendant permitted any sexual activity 
with an animal to be conducted on any premises 
under /his/ [her/ charge or control; 


or 


that the defendant /engaged in] [organized] [pro- 
moted] [conducted] [advertised/ [aided] [abetted] 
[participated in as an observer] [performed any ser- 
vice in the furtherance of/ an act involving any 
sexual activity with an animal for a commercial or 
recreational purpose; 


or 


that the defendant photographed or filmed, for 
purposes of sexual gratification, a person engaged in 
a sexual activity with an animal; 


12.10 


'T.C.A. § 39-14-214(a). 
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and 
(2) that the defendant acted knowingly. 


[An aider and abetter is one who advises, counsels, procures 
or encourages another to commit a crime.]? 


“Animal” means any animal other than man, and includes 
fowl, birds, reptiles and fish, wild or domestic, living or dead.® 


“Photographed” or “filmed” means the making of a photo- 
graph, motion picture film, videotape, digital image or any other 
recording, sale or transmission of the image.’ 


“Sexual activity” means physical sexual contact between the 
person and the animal.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


Comments 


1. Sexual activity with an animal is a Class E felony, T.C.A. § 39-14-214(b). 
In addition, the trial judge may order that the offender participate in ap- 
propriate counseling at the offender’s expense, reimburse any animal 
shelter or humane society for reasonable costs for care and maintenance 
of animals taken there as a result of the offense, and not harbor or own 


2Flippen v. State, 211 Tenn. 507, *T.C.A. § 39-14-214(f(2). 
514, 365 S.W.2d 895, 899 (1963). The 5 
trial judge may want to charge former T.C.A, § 39-14-214(£)(3), 


T.P.I. — Crim. 3.02, Aiding and abet- °T.C.A. § 39-11-106. 
ting, in its entirety. See Comment 3 in 7 

T.PI. — Crim. 12.01, Cock and animal T.C.A. § 39-11-301(a)(2). 
fighting. °T.C.A. § 39-11-106. 


57.C.A. § 63-12-103(1). 
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animals or reside in a household where animals are present. T.C.A. § 39- 
14-214(c), 
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T.P.I.—Crim. 12.11 Allowing a dog to run at 
large 


Any person who allows a dog to run at large is guilty of a 
crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 

(1) that the defendant was the owner of a dog; 

and 
(2) (a) that the dog went uncontrolled by the defendant 
upon the premises of another without the consent of 
the owner of the premises or other person autho- 
rized to give consent; | 


or 


(b) that the dog went uncontrolled by the defendant 
| upon a highway, public road, street or any Jae 
ten open to the public generally; 
[and 


(3) (a) that the dog caused damage to the property of an- 
other; 


or 
(b) that the dog caused bodily injury; 
or 
(c) that the dog caused serious bodily injury; 
or 
(d) that the dog caused the death of another.] 


(“Bodily injury” includes a cut, abrasion, bruise, burn or 


12.11 
'T.C.A. § 44-8-408(b) and (g). 
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disfigurement, and physical pain or temporary illness: or impair- 
ment of the function of a bodily member, organ, or mental 
faculty. ]? 


“Owner,” unless the context otherwise requires, means a 
person who, at the time of the alleged offense, regularly harbored, 
kept or exercised control over the dog, but does not include a 
person who, at the time of the offense, was temporarily harbor- 
ing, keeping or exercising control over the dog.? 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]* (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]° 


[It is a defense to prosecution for this offense that at the 
time of the offense the dog was on a hunt or chase, was on the 
way to or from a hunt or chase, was guarding or driving stock, 
was on the way to guard or drive stock or was being moved from 
one place to another by the defendant, and the defendant paid or 
tendered payment for all damages caused by the dog to the 
injured party within thirty (30) days of the damage being caused.]® 


[It is a defense to prosecution for this offense that /the dog 
was a police or military dog, the injury.occurred during the course 
of the dog’s official duties and the person injured was a party to, a 
participant in or suspected of being a party to or participant in 
the act or conduct that prompted the police or military to utilize 
the services of the dog] [the offense occurred while the injured 
person was on the private property of the defendant with the intent 
to engage in unlawful activity while on the property] [the offense 
occurred while the dog was protecting the defendant or other in- 


27.C.A. § 39-11-106. not fairly raised in the proof. 
.C.A. -11-106. e tria 6 
judge may wish to omit the language T.C.A. § 44-8-408(c)(1)-(4) and 


regarding a broken bone of a child if (d). 
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nocent party. from attack by the injured person or an animal 
owned by the injured person] [the offense occurred while the dog 
was securely confined in a kennel, crate or other enclosure] [the of- 
fense occurred as a result of the injured person disturbing, harass- 
ing, assaulting or otherwise provoking the dog/].’ 


[Included in the defendant’s plea of not guilty to allowing a 
dog to run at large causing serious bodily injury or death is the 
defendant’s plea that the defendant exercised reasonable care in 
attempting to confine or control the dog. It is a defense to allow- 
ing a dog to run at large causing serious bodily injury or death 
that the defendant exercised reasonable care in attempting to 
confine or control the dog.® The burden of proof is on the 
defendant to prove the defense by a preponderance’® of the 
evidence,"° If you find that the defendant has proven the defense 
by a preponderance of the evidence, then you must find the 
defendant not guilty of allowing a dog to run at large causing 
serious bodily injury or death.] 


{It is not a defense to prosecution for this offense that the 
defendant exercised reasonable care in attempting to confine or 
control the dog, if the dog did not cause serious bodily injury or 
death.]" | 


Comments 


1. A violation of this offense with no property damage, injury or death is a 
Class C misdemeanor with a fine only. It is a Class B misdemeanor with 
a fine only if there is damage to property, a Class A misdemeanor with a 
fine only if there is bodily injury, a Class E felony if there is serious 
bodily injury and a Class D felony if the dog causes death. T.C.A. § 44-8- 


408(g). 
"T.C.A. § 44-8-408(c)(5)-(9). the evidence.” T.P.I.—Crim. 42.01, 
®T CA. § 44-8-408(f). Preponderance of evidence. 


| 10m 
*The trial judge should instruct T.C.A. § 39-11-204. 
the jury concerning “preponderance of "T'C.A. § 44-8-408(e). 
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T.P.I1.—Crim. 12.12 Allowing a [fighting] 
[dangerous] dog to run at 
large 


Any person who allows a [fighting] [dangerous] dog to run at 
large is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant was the owner of a dog; 
and 


(2) (a) that the dog /was trained to fight, attack or kill] 
[had been used to fight/; 


or 


(b) the defendant knew of the dangerous nature of the 
dog, and prior to this offense the dog had bitten one 
(1) or more people that resulted in serious bodily 
injury or death; 


and 


(3) (a) that the dog went uncontrolled by the defendant 
upon the premises of another without the consent of 
the owner of the premises or other person autho- 
rized to give consent; 


or 


(b) that the dog went uncontrolled by the defendant 
upon a highway, public road, street or any other 
place open to the public generally; 


[and 
(4) (a) that the dog caused damage to the property of an- 
other; 
12.12 


'T.C.A. § 44-8-408(b), (h), and (i). 
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or 
(b) that the dog caused bodily injury; 
or 
(c) that the dog caused serious bodily injury; 
or 
(d) that the dog caused the death of another.] 


(“Bodily injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental 
faculty.]? 


“Owner,” unless the context otherwise requires, means a 
person who, at the time of the alleged offense, regularly harbored, 
kept or exercised control over the dog, but does not include a 
person who, at the time of the offense, was temporarily harbor- 
ing, keeping or exercising control over the dog.’ 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]* (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]° 


[It is a defense to prosecution for this offense that at the 
time of the offense the dog was on a hunt or chase, was on the 
way to or from a hunt or chase, was guarding or driving stock, 
was on the way to guard or drive stock or was being moved from 
one place to another by the defendant, and the defendant paid or 


*T.C.A. § 39-11-106. judge may wish to omit the language 
3 regarding a broken bone of a child if 
T.C.A. § 44-8-408(a). not fairly raised in the proof. 

*T.C.A. § 39-11-106. The trial 5T.C.A. § 39-11-106. 
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tendered payment for all damages caused by the dog to the 
injured party within thirty (30) days of the damage being caused.]° 


[It is a defense to prosecution for this offense that /the dog 
was a police or military dog, the injury occurred during the course 
of the dog’s official duties and the person injured was a party to, a 
participant in or suspected of being a party to or participant in 
the act or conduct that prompted the police or military to utilize 
the services of the dog] [the offense occurred while the injured 
person was on the private property of the defendant with the intent 
to engage in unlawful activity while on the property] [the offense 
occurred while the dog was protecting the defendant or other in- 
nocent party from attack by the injured person or an animal 
owned by the injured person] [the offense occurred while the dog 
was securely confined in a kennel, crate or other enclosure] [the of- 
fense occurred as a result of the injured person disturbing, harass- 
ing, assaulting or otherwise provoking the dog].]’ 


[Included in the defendant’s plea of not guilty to allowing a 
dog to run at large causing serious bodily injury or death is the 
defendant’s plea that the defendant exercised reasonable care in 
attempting to confine or control the dog. It is a defense to allow- 
ing a dog to run at large causing serious bodily injury or death 
that the defendant exercised reasonable care in attempting to 
confine or control the dog.® The burden of proof is on the 
defendant to prove the defense by a preponderance® of the 
evidence.” If you find that the defendant has proven the defense 
by a preponderance of the evidence, then you must find the 
defendant not guilty of allowing a dog to run at large causing 
serious bodily injury or death. ] 


[It is not a defense to prosecution for this offense that the 
defendant exercised reasonable care in attempting to confine or 
control the dog, if the dog did not cause serious bodily injury or 
death.]" 


Comments 


1, A violation of this offense with no property damage, injury or death is a 


®1.C.A. § 44-8-408(c)(1)-(4) and the jury concerning “preponderance of 


(d). the evidence.” T.P.I.—Crim. 42.01, 
INCA, § 44-8-408(c)(5)-(9). Preponderance of evidence. 
81 CA. § 44-8-408(f), ON C.A. § 39-11-204. 
*The trial judge should instruct "10.A. § 44-8-408(e), 
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Class C misdemeanor, It is a Class A misdemeanor if there is damage to 
property, a Class E felony if there is bodily injury, a Class D felony if 
there is serious bodily injury and a Class C felony if the dog causes 
death. T.C.A. § 44-8-408(i).... 
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CHAPTER 13 


ARSON AND RELATED OFFENSES 


T.P.I.—Crim. 
T.P.I.—Crim. 
T.P.1.—Crim. 
T.P.I.—Crim. 
T.P.I.—Crim. 
T.P.I.—Crim. 


13.01 
13.02 
13.03 
13.04 
13.05 
13.06 


Arson 

Aggravated arson 

Setting fire to personal property or land 
Reckless burning 

[Reserved] 

[Reserved] 


T.P.I.—Crim. 13.01 Arson 


Any person who commits the offense of arson is guilty of a 


crime. 


For you to find the defendant guilty of this offense, the state | 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly damaged a /structure/ 
[place of worship] by means of fire or explosion; 


and 


(2) (a) that the defendant did so without the consent of all 
persons who have a possessory, proprietary or secu- 
rity interest therein; 


(b) 


or 


that the defendant did so with intent to destroy or 
damage the [place of worship] [structure] [to collect 
insurance for the damage or destruction] [for any 
unlawful purpose]. 


“Place of worship” means any structure approved or qualified 
to be approved, by the State Board of Equalization for property 


13.01 
'T.C.A. § 39-14-301(a). 
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tax exemption pursuant to T.C.A. § 67-5-212, based on ownership 
and use of the structure by a religious institution; and utilized on 
a regular basis by such religious institution as the site of 
congregational services, rites or activities communally under- 
taken for the purpose of worship. 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.* 


“Intentionally” [or “with intent”] means that a person acts 
intentionally with respect to the nature of the conduct when it is 
the person’s conscious objective or desire to engage in the 
conduct.* 


Comments 


1. Arson is a Class C felony. T.C.A. § 39-14-301(b)(1). 


2. Arson of a place of worship is a Class B felony. T.C.A. § 39-14-301(b)(2). 


2T.C.A. § 39-11-106. 


The “result of conduct” language 
in the definitions of “knowingly” and 
“intentionally” has been removed from 
this instruction, as a line of unpub- 
lished cases such as State v. Brian 
Allen Osborne, No. M2014-00352- 
CCA-R3-CD, 2015 WL 1059066 (Tenn. 
Crim. App. Mar. 9, 2015) perm. app. 
denied (Tenn. Jun. 12, 2015), citing the 
reasoning in State v. Ducker, 27 S.W.3d 
889, 897 (Tenn. 2000), have held that 
this offense is not a result-of-conduct 
offense. 


3T.C.A. § 39-11-301(a)(2). 


"T.C.A. § 39-11-106. 


The “result of conduct” language 
in the definitions of “knowingly” and 
“intentionally” has been removed from 
this instruction, as a line of unpub- 
lished cases such as State v. Brian 
Allen Osborne, No. M2014-00352- 
CCA-R3-CD, 2015 WL 1059066 (Tenn. 
Crim. App. Mar. 9, 2015) perm. app. 
denied (Tenn. Jun. 12, 2015), citing the 
reasoning in State v. Ducker, 27 S.W.3d 
889, 897 (Tenn. 2000), have held that 
this offense is not a result-of-conduct 
offense. 
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T.P.L.—Crim. 13. 02 Aggravated arson 


Any person who commits the offense of aggravated arson is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant knowingly damaged a structure by 
means of fire or explosion; 


and 


(2) (a) that the defendant did so without the consent of all 
persons who have a possessory, proprietary or secu- 
rity interest therein; 


or 


(b) that the defendant did so with intent to destroy or 
damage the structure /to collect insurance for the 
damage or destruction] [for any unlawful purpose]; 


and 
(3) (a) that one or more persons were present therein; — 
or 
(b). that a /, person] [firefighter] [law enforcement official] 
suffered serious bodily injury as a result of the fire. 
or explosion! | 7 
or 


[Part B: 


(1) that the defendant knowingly damaged by fire or explo- 
sion any [personal property] seis [property other than 
buildings or structures]; 


13.02 
'T.C.A. § 39-14-802(a). 
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and 


(2) (a) that the defendant did so without the consent of all 
persons who have a possessory, proprietary or secu- 
rity interest therein; 


or 


(b) that the defendant did so with intent to destroy or 
damage the said property for an unlawful purpose; 


and 
(3) (a) that one or more persons were present therein; 
or 


(b). that a /person/] [firefighter] [law enforcement official] 
suffered serious bodily injury as a result of the fire 
or explosion. | 


_ “Property” means anything of value, including but not limited 
to [money] [real estate] [tangible or intangible personal property 
(including anything severed from land)/ [library material] [con- 
tract rights] [chose-in-action] [interest in or claim to wealth] 
[credit] [admission or transportation tickets] [captured or domes- 
tic animals] [food and drink] [electric or other power]. 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty lonly for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].° (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
LApaIment of the function of a bodily member, organ, or mental 
faculty. ]* 


“Knowingly” means that a person acts knowingly with re- 


*7.C.A. § 39-11-106. regarding a broken bone of a child if 
97.C.A. § 39-11-106. The trial not fairly raised in the proof. 
judge may wish to omit the language 4T.C.A. § 39-11-106. 
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spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 


circumstances exist.° 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.® 


“Intentionally” [or “with intent”] means that a person acts 
intentionally with respect to the nature of the conduct when it is 
the person’s conscious objective or desire to engage in the 


conduct.’ 


Comments 


1. Aggravated arson is a Class A felony. T.C.A. § 39-14-302(b). 


5T.C.A. § 39-11-106. 


The “result of conduct” language 
in the definitions of “knowingly” and 
“intentionally” has been removed from 
this instruction, as a line of unpub- 
lished cases such as State v. Brian 
Allen Osborne, No. M2014-00352- 
CCA-R3-CD, 2015 WL 1059066 (Tenn. 
Crim. App. Mar. 9, 2015) perm. app. 
denied (Tenn. Jun. 12, 2015), citing the 
reasoning in State v. Ducker, 27 S.W.3d 
889, 897 (Tenn. 2000), have held that 
this offense is not a result-of-conduct 
offense. 


®7.C.A. § 39-11-301(a)(2). 


"T.C.A. § 39-11-106. 


The “result of conduct” language 
in the definitions of “knowingly” and 
“intentionally” has been removed from 
this instruction, as a line of unpub- 
lished cases such as State v. Brian 
Allen Osborne, No. M2014-00352- 
CCA-R3-CD, 2015 WL 1059066 (Tenn. 
Crim. App. Mar. 9, 2015) perm. app. 
denied (Tenn. Jun. 12, 2015), citing the 
reasoning in State v. Ducker, 27 S.W.3d 
889, 897 (Tenn. 2000), have held that 
this offense is not a result-of-conduct 
offense. 
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T.P.I.—Crim. 13.03 Setting fire to personal 
property or land 


Any person who commits the offense of setting fire to 
personal property or land is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must prove beyond a reasonable doubt the existence of the follow- 
ing essential elements:' 


(1) that the defendant knowingly damaged [personal prop- 
erty] [land] [property other than buildings or structures] 
by fire or explosion; 


and 


(2) (a) that the defendant did so without the consent of all 
persons who have a possessory or proprietary inter- 
est therein; 


or 


(b) that the defendant did so with intent to /destroy/ 
[damage/ the said property for an unlawful purpose. 


“Property” means anything of value, including but not limited 
to [money] [real estate] [tangible or intangible personal property 
(including anything severed from land)/ [library material] [con- 
tract rights] [chose-in-action] [interest in or claim to wealth] 
[credit] [admission or transportation tickets] [captured or domes- 
tic animals] [food and drink] [electric or other power].’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


13.03 27C.A, § 39-11-106. 
'TC.A. § 39-14-303(a). 3T.C.A. § 39-11-106. 
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The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ 


“Intentionally” [or “with intent”] means that a person acts 
intentionally with respect to the nature of the conduct or to a 
result of the conduct when it is the person’s conscious objective or 
desire to engage in the conduct or cause the result.” 


Comments 


1. Setting fire to personal property or land is a Class E felony, T.C.A. § 39- 
14-803(b). 


4T.C.A. § 39-11-301(a)(2). 5T.C.A. § 39-11-106. 
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T.P.I1.—Crim. 13.04 Reckless burning 


Any person who commits the offense of reckless burning is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant started a fire /on the land] [to a build- 
ing/ [to a structure] [to the personal property] of another; 


and 
(2) that the llefandetit acted recklessly.] 
Wd ions 
[Part B: 
(1) that the defendant ether intentionally, knowingly or 


recklessly? started a fire on [his] [her] own Hand [build- 
ing/ [structure] [personal property]; 


and 


(2) that the defendant recklessly allowed the fire to escape 
and burn the property of another.| 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 


13.04 § 39-11-301(c) and accompanying Sen- 


'TD.C.A, § 39-13-30 A(a), tencing Commission Comment. 
*7.C.A. § 39-11-301(b) and T.C.A. 
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the circumstances as viewed from the accused person’s 
standpoint.® 


[The requirement of “recklessly” is also established. if it is 
shown that the defendant acted intentionally or knowingly.]* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


Comments 
1. Reckless burning is a Class A misdemeanor. T.C.A. § 39-14-304(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c), The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for element (1) of Part B. 


ST'C.A. § 39-11-106. ST.C.A. § 39-11-106. 
47.C.A. § 39-11-301(a)(2). 6T'C.A. § 39-11-106. 
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T.P.1.—Crim. 13.05 [Reserved] 


525 


13.06 >) LPIL—CRIM. Ch, 13 


T.P.I1.—Crim. 13.06 [Reserved] — 
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CHAPTER 14 


BURGLARY, VANDALISM, CRIMINAL 
TRESPASS, AND RELATED OFFENSES 


T.P.I.—Crim. 14.01 Burglary 

T.P.I—Crim, 14.02 Aggravated burglary 

T.P.I.—Crim. 14.03 Especially aggravated. burglary 

T.P.1I.—Crim, 14.04 Vandalism 

T.P.I—Crim, 14.05 Criminal trespass _ 

T.P.I—Crim, 14.06. Aggravated criminal trespass 

T.P.I.—Crim. 14.07(a) Aggravated criminal trespass of a 
habitation, hospital or school campus 

T.P.I.—Crim. 14.07(b) Aggravated criminal trespass on 
railroad property . 

T.PI.—Crim. 14.07(c) Aggravated criminal trespass on 


[construction site] [utility property] 
[electric or telephone cooperative 


property] 
T.P.I.—Crim. 14.08 [Reserved] 
T.P.I1.—Crim. 14.09 Critical infrastructure vandalism | 
T.P.I.—Crim. 14.10 Destruction or interference with utility 


lines, fixtures or appliances (for 
offenses committed prior to July 1, 
2019) 
T.P.I.—Crim. 14.11 Destruction or interference with 
| property utilized by railroads (for 
offenses committed prior to July 1, 


2019) 
T.P.I.—Crim. 14.12 Mailbox tampering 
T.P.I.—Crim. 14.13 [Reserved] | 
T.P.I.—Crim,. 14.14 [Reserved] 
T.P.I.—Crim, 14.15 Vandalism of highway structures 
T.P.I.—Crim. 14.16 Tampering with, removal of, or 
vandalism to an offender monitoring 


device 


T.P.I.—Crim. 14.01 Burglary 


Any person who commits the offense of burglary is guilty ofa 
crime. 


For you to find the defendant guilty of this offense, the state 
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must have proven beyond a reasonable doubt the existence of the 


following essential elements:' 


[Part A: 


(1) that the defendant entered a building other than a hab- 
itation (or any portion thereof) not open to the public;: 


and 


(2) that the defendant entered with the intent to commit 
err Clon) LO tietL On Sst iis 


[Include here the elements of the alleged crime(s).] 


and 


(3) that the defendant acted without the effective consent of 


the owner; 


and 


(4) that the defendant acted either intentionally, know- - 


ingly, or recklessly.’] 


[See footnote 2 below]. 


or 


[Part B: 


(1) that the defendant remained concealed in a building 


other than a habitation; 


14.01 
'T.C.A. § 39-14-402(a). 
27.C.A. § 39-11-302(b) and T.C.A. - 


§ 39-11-302(c) and accompanying Sen- . 


tencing Commission Comment. The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 
lessly,” although statutorily required, 
are in conflict with the elements of the 


offense. Because the elements of this 
offense include entering with “intent,” 
some trial judges believe that only 
“intent” should be charged for this of- 
fense. However, if Part C is charged, 
the element of entering with “intent” 
is not required, and there is no conflict 
with the definitions of “knowingly” and 
“recklessly.” 
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and 


(2) that the defendant so acted with intent to commit 
[ a felony] [a theft] [an assault]; 





[Include here the elements of the alleged crime(s).] 
and 


(3) that the defendant acted without the effective consent of 
the owner; 


and 


(4) that the defendant acted either intentionally, know- 
ingly, or recklessly.*] 


[See footnote 3 below.]| 
or 
[Part C: 


(1) that the defendant entered a building other than a hab- 
itation; 


and 


(2) that the defendant committed or attempted to commit 
ee VOI) (Ostet dn GSsault): 


[Include here the elements of the alleged crime(s).] 
and 


(3) that the defendant acted without the effective consent of 
the owner; 


97.C.A. § 39-11-302(b) and T.C.A. 
§ 39-11-302(c) and accompanying Sen- 
tencing Commission Comment. The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 
lessly,” although statutorily required, 
are in conflict with the elements of the 
offense. Because the elements of this 


offense include entering with “intent,” 
some trial judges believe that only 
“intent” should be charged for this of- 
fense. However, if Part C is charged, 
the element of entering with “intent” 
is not required, and there is no conflict 
with the definitions of “knowingly” and 
“recklessly.” 
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and 


(4) that the defendant acted either intentionally, know- 


ingly, or recklessly.*] 


[See footnote 4 below.] 


[Part D: 


(1) that the defendant entered any freight or passenger car, 
automobile, truck, trailer, boat, airplane or other motor 


vehicle; 


and 


(2) that the defendant [entered with the intent to commit] 


[commits] 


[attempts to commit] [. 


, a felony] la theft] [an assault]; 


[Include here the elements of the alleged crime(s).] 


and 


(3) that the defendant acted without the effective consent of 


the owner; 


and 


(4) that the defendant acted either intentionally, know- 


ingly, or recklessly.*] 


‘*T.C.A. § 39-11-302(b) and T.C.A. 
§ 39-11-302(c) and accompanying Sen- 
tencing Commission Comment. The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 
lessly,” although statutorily required, 
are in conflict with the elements of the 
offense. Because the elements of this 
offense include entering with “intent,” 
some trial judges believe that only 


“intent” should be charged for this of- 


fense. However, if Part C is charged, 
the element of entering with “intent” 


is not required, and there is no conflict 
with the definitions of “knowingly” and 
“recklessly.” There is also no require- 
ment in Part C that the building en- 
tered not be open to the public, but 
only that the entry and the felony, 
theft or assault be attempted or ac- 
complished without the effective con- 
sent of the property owner. State v. 
Welch, 595 S,W.3d 615 (Tenn. 2020). 


°T.C.A. § 39-11-302(b) and T.C.A. 
§ 39-11-302(c) and accompanying Sen- 
tencing Commission Comment. The 
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[See footnote 5 below. ] 


[To satisfy the element of intent to commit an assault, the 
state must have proven beyond .a reasonable doubt that at the 
time the /entry/ [remaining concealed] was committed the 
defendant intended to either cause bodily injury to another, cause 
another to be in reasonable fear of imminent bodily injury, or 
cause physical contact with another that a reasonable person 
would regard.as extremely offensive or provocative.® “Bodily 
injury” includes a cut, abrasion, bruise, burn or disfigurement; 
physical pain or temporary illness or impairment of the function 


of a bodily member, organ or mental faculty.”] 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[((a) induced by deception or coercion [the trial judge should 
include in the instruction applicable language from the 
statutory definitions for deception® or coercion? if fairly 
raised in the proof]'°;] or 


[(b) 


given by a person the defendant knows is not autho- 


rized to act as an agent;] or 


[(c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 


the subject matter;] or 


Committee is of the opinion that the 
definitions of “knowingly” and “reck- 
lessly,” although statutorily required, 
are in conflict with the elements of the 
offense that require entering with 
“intent.” Because an element of this 
offense includes entering with “intent,” 
some trial judges believe that only 
“intent” should be charged for this of- 
fense. The elements of “commits or at- 
tempts to commit a felony, theft or as- 
sault” were added by the General 
Assembly for motor vehicle burglaries 
committed after June 30, 1995. Be- 
cause these additional elements do not 
require an “intent” to commit an of- 
fense, there is no conflict with the 
required definitions of “knowingly” 
and “recklessly” regarding the ad- 


ditional elements. 


°T.C.A. § 39-13-101. The element 
of assault was added as an additional 
element by the General Assembly for 
burglaries occurring after June 30, 
1995. If Part C is charged, no intent is 
required to be proved and so this sec- 
tion should not be charged. However, 
if an assault is alleged, the definitions 
of assault and bodily injury should be 
charged instead. | 


™TC.A. § 39-11-106. 
®TC.A. § 39-11-106: 
°TC.A. § 39-11-1006, 


State v. Pope, 427 S.W.3d 363 
(Tenn. 2013). 
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[((d) given solely to detect the commission of an offense]." 


“Enter” means an intrusion of any part of the body; or an 
intrusion of any object in physical contact with the body or any 
object controlled by remote control, electronic or otherwise.” 


“Habitation”: 


(1) means any structure designed or adapted for the 
overnight accommodation of persons, including build- 
ings, module units, mobile homes, trailers and tents; 


and 


(2) includes a self-propelled vehicle that is designed or 
adapted for the overnight accommodation of persons 
and is actually occupied at the time of initial entry by 
the defendant; 


and 


(3) includes each separately secured or occupied portion of 
the structure or vehicle and each structure appurtenant 
to or connected with the structure or vehicle.” 


“Occupied” means the condition of the lawful physical pres- 
ence of any person at any time while the defendant is within the 
habitation or other building.“ 


“Owner” means a person in lawful possession of property, 
whether the possession is actual or constructive. [This does not 
include a person, who is restrained from the property or habita- 
tion by a valid court order or order of protection other than an ex 
parte order of protection, obtained by the person maintaining res- 
idence on the property.] [The exception provided in the previous 
sentence only applies to offenses committed on or after July 1, 
2000.]"° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


"™TC.A. § 39-11-106. ~ “1 C.A, § 39-14-401(2), 
MT.C.A. §.39-14-402(b). ENCLA. § 39-14-401(3). 
'81C.A. § 39-14-401(1). 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to the circumstances surrounding the 
conduct when the person is aware of the nature of the conduct or 
that the circumstances exist. A person acts knowingly with re- 
spect to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


Comments 


1. Burglary of a building other than a habitation is a Class D felony. T.C.A. 
§ 39-14-402(c). Burglary of a vehicle is a Class E felony. T.C.A. § 39-14-402(d). 


2. The trial judge should utilize, where relevant, T.P.I.—Crim. 11.01, Theft 
of property, and T.P.I.—Crim. 4.01, Criminal attempt. 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). Therefore, the Committee is of 
the opinion that the definitions of “intentionally,” “knowingly,” and “recklessly” 
are statutorily required and should be charged for this offense. See also footnote 
2, 


en CA. §39-11-106. "8N C.A..§ 39-11-106. 
™T.C.A. § 39-11-106. 
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T.P.1.—Crim. 14.02 Aggravated burglary 


Any person who commits the offense of aggravated burglary 


is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence bE the 


following stele alot elements: 


[Part A: 


(1) that the defendant entered a habitation (or any portion 


thereof); 


and 


(2) that the defendant entered with the intent to commit 
[___—, a felony] [a theft] [an assault]; 


[Include here the elements of the alleged crime(s).] 


and 


(3) that the defendant acted without the effective consent of 


the owner; 


and 


(4) 


that the defendant acted either intentionally, know- 


ingly, or recklessly.’ [See footnote 2 below. | 


[and 


(5) 


only for offenses committed on or after 7/1/12: that 


the defendant committed the offense while acting in 
concert with two (2) or more other persons.]] 


14.02 

'T.C.A. § 39-14-403(a). 

27.C.A. § 39-11-302(b) and T.C.A. 
§ 39-11-302(c) and accompanying Sen- 
tencing Commission Comment. The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 
lessly,” although statutorily required, 
are in conflict with the elements of the 


offense. Because the elements of this 
offense include entering with “intent,” 
some trial judges believe that only 
“intent” should be charged for this of- 
fense. However, if Part C is charged, 
the element of entering with “intent” 
is not required, and there is no conflict 
with the definitions of “knowingly” and 
“recklessly.” 
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[Part B: 


BURGLARY AND RELATED OFFENSES 


14.02 


(1) that the defendant remained concealed in a habitation; 


and 


(2) that the defendant so acted with intent to commit 
[______, a felony] [a theft] [an assault], 


[Include here the elements of the alleged crime(s).] 


and 


(3) that the defendant acted without the effective consent of 


the owner; 


and 


(4) 


that the defendant acted either intentionally, know- 


ingly, or recklessly.* [See footnote 3 below.]. 


[and 


(5), 


only for offenses committed on or after 7/1/12: that 


the defendant committed the offense while acting in 
concert with two (2) or more other persons.]] 


[Part C: 


(1) that the defendant entered a habitation; 


_. _3T.C.A. § 39-11-302(b) and T.C.A. 
§ 39-11-302(c) and accompanying Sen- 
tencing Commission Comment, The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 
lessly,” although statutorily required, 
are in conflict with the elements of the 
offense. Because the elements of this 


offense include entering with “intent,” 
some trial judges believe that only 
“intent” should be charged for this of- 
fense. However, if Part C is charged, 
the element of entering with “intent” 
is not required, and there is no conflict 
with the definitions of “knowingly” and 
“recklessly.” 
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and 


(2) that the defendant committed or attempted to commit 
jee avelonvi la thet) (anassoue. 


[Include here the elements of the alleged crime(s).] 


and 


(3) 


the owner; 


that the defendant acted without the effective consent of 


and 


(4) 


that the defendant acted either intentionally, know- 


ingly, or recklessly.* [See footnote 4 below.] 


[land 


(5) 


only for offenses committed on or after 7/1/12: that 


the defendant committed the offense while acting in 
concert with two (2) or more other persons.]] 


[To satisfy the element of intent to commit an assault, the 
state must have proven beyond a reasonable doubt that at the 
time the /entry/ [remaining concealed] was committed the 
defendant intended to either cause bodily injury to another, cause 
another to be in reasonable fear of imminent bodily injury, or 
cause physical contact with another that a reasonable person 
would regard as extremely offensive or provocative.’ “Bodily 
injury” includes a cut, abrasion, bruise, burn or disfigurement; 


*T.C.A. § 39-11-302(b) and T.C.A. 
§ 39-11-302(c) and accompanying Sen- 
tencing Commission Comment. The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 
lessly,” although statutorily required, 
are in conflict with the elements of the 
offense. Because the elements of this 
offense include entering with “intent,” 
some trial judges believe that only 
“intent” should be charged for this of- 
fense. However, if Part C is charged, 
the element of entering with “intent” 


is not required, and there is no conflict 
with the definitions of “knowingly” and 
“recklessly.” 

°T.C.A. § 39-13-101. The element 
of assault was added as an additional 
element by the General Assembly for 
burglaries occurring after June 30, 
1995. If Part C is charged, no intent is 
required to be proved and so this sec- 
tion should not be charged. However, 
if an assault is alleged, the definitions 
of assault and bodily injury should be 
charged instead. 
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physical pain or temporary illness or impairment of the function 
of a bodily member, organ or mental faculty.‘ 


(“Acting in concert” means such conduct that would make 
one criminally responsible for committing or facilitating the 
offense.]|’ [If this definition is charged, the trial judge should uti- 
lize T.P.I. — Crim. 3.01, Criminal Responsibility and T.P.I. — 
Crim. 3.02, Facilitation.] 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[(a) induced by deception or coercion [the trial judge should 
include in the instruction applicable language from the 
statutory definitions for deception® or coercion’ if fairly 
raised in the proof]"°;] or 


[(b) given by a person the defendant knows is not autho- 
rized to act as an agent;] or 


[(c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or 


[(d) given solely to detect the commission of an offense]."' 


“Knter” means an intrusion of any part of the body; or an 
intrusion of any object in physical contact with the body or any 
object controlled by remote control, electronic or otherwise.” 


“Habitation”: 


(1) means any structure designed or adapted for the 
overnight accommodation of persons, including build- 
ings, module units, mobile homes, trailers and tents; 


°T.C.A. § 39-11-106. "State v. Pope, 427 S.W.3d 363 
Ge Aws'a9.12-801(1), (Tenn. 2013). 

87.C.A. § 39-11-106. "TCA. § 39-11-106. 

°T.C.A. § 39-11-106. "°7.C.A. § 39-14-402(b). 
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and 


(2) includes a self-propelled vehicle that is designed or 
adapted for the overnight accommodation of persons 
and is actually occupied at the time of initial entry by 
the defendant; 


and 


(3) includes each separately secured or occupied portion of 
the structure or vehicle and each structure appurvenane 
to or connected with the structure or vehicle." 


“Occupied” means the condition of the lawful physical pres- 
ence of any person at any time while the defendant is within the 
habitation or other buildings” 


“Owner” means a person in lawful possession of property, 
whether the possession is actual or constructive. [This does not 
include a person, who is restrained from the property or habita- 
tion by a valid court order or order of protection other than an ex 
parte order of protection, obtained by the person maintaining res- 
idence on the property.| [The exception provided in the previous 
sentence only applies to offenses committed on or after July 1, 
2000.] 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to the circumstances surrounding the 
conduct when the person is aware of the nature of the conduct or 
that the circumstances exist. A person acts knowingly with re- 
spect. to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the - 
conduct when the person is aware of, but consciously disregards, 


'ST.C.A. § 39-14-401(1). "T.C.A. § 39-11-106. 
“NOLA. § 39-14-401(2). Loy. § 39-11-106. 
ST C.A. § 39-14-401(3). 
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a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


Comments 


1. Aggravated burglary is a Class C felony. T.C.A. § 39-14-403(b). If the 
jury finds this offense was committed while the defendant was acting in concert 
with two (2) or more other persons, which must be charged in the indictment, it 
is a Class B felony. T.C.A. § 39-12-302. For offenses committed on or after 1/1/ 
17, if the defendant has two (2) or more prior convictions for either aggravated 
burglary or especially aggravated burglary, or a combination of the two (2) of- 
fenses prior to or at the time of committing the instant offense, there shall be no 
release eligibility until the defendant has served eighty-five percent (85%) of the 
sentence imposed by the court, less sentence credits earned and retained. 
However, no sentence reduction credits authorized by § 41-21-236, or any other 
law, shall operate to reduce below seventy percent (70%) the percentage of 
sentence imposed by the court such person must serve before becoming release 
eligible. T.C.A. § 40-35-501(u). 


2. The trial judge should utilize, where relevant, T.P.I.—Crim. 11.01, Thett 
of property, and T.P,.I.—Crim. 4.01, Criminal attempt. 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). Therefore, the Committee is of 
the opinion that the definitions of “intentionally,” “knowingly,” and “recklessly” 
are statutorily required and should be charged for this offense. See also footnote 
a 


BN C_A. § 39-11-106. 
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T.P.I.—Crim. 14.03 Especially aggravated 
burglary 


Any person who commits the offense of especially aggravated 
burglary is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' | 


[Part A: 


(1) that the defendant entered a [habitation] [building other 
than a habitation]; 


and 


(2) that the defendant entered with the intent to commit 
[poet ELON) (a ties 1 aie GSsaululs 


[Include here the elements of the alleged crime(s).] 
and 


(3) that the defendant acted without the effective consent of 
the owner; 


and 


(4) that the alleged victim of the burglary suffered serious 
bodily injury; 


and 


(5) that the defendant acted either intentionally, know- 
ingly, or recklessly.’] 


are in conflict with the elements of the 
offense. Because the elements of this 


- 14.03 


'TC.A. § 39-14-404(a), 


*T.C.A. § 39-11-302(b) and T.C.A. 
§ 39-11-302(c) and accompanying Sen- 
tencing Commission Comment. The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 
lessly,” although statutorily required, 


offense include entering with “intent,” 
some trial judges believe that only 
“intent” should be charged for this of- 
fense. However, if Part C is charged, 
the element of entering with “intent” 
is not required, and there is no conflict 
with the definitions of “knowingly” and 
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[See footnote 2 below]. 


[Part B: 


BURGLARY AND RELATED OFFENSES 


14.03 


(1) that the defendant remained concealed in a /habitation/ 
[building other than a habitation]; 


and 


(2) that the defendant so acted with intent to commit 
{[______, a felony] [a theft] [an assault]; 


[Include here the elements of the alleged crime(s).] 


and 


(3) that the defendant acted without the effective consent of 


the owner; 


and 


(4) that the alleged victim of the burglary suffered serious 


bodily injury; 


and 


(5) that the defendant acted either intentionally, know- 


ingly, or recklessly.*] 


[See footnote 2 below]. 


[Part C: 


“recklessly.” | 

5T.C.A. § 39-11-302(b) and T.C.A. 
§ 39-11-302(c) and accompanying Sen- 
tencing Commission Comment. The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 
lessly,” although statutorily required, 
are in conflict with the elements of the 
offense. Because the elements of this 


offense include entering with “intent,” 
some trial judges believe that only 
“intent” should be charged for this of- 
fense. However, if Part C is charged, 
the element of entering with “intent” 
is not required, and there is-no conflict 
with the definitions of “knowingly” and 
“recklessly.” 
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(1) that the defendant entered a /. habitation] [building other 


than a habitation RE 


and 


(2) that the defendant committed or attempted to commit 
[a felony] [a theft] [an assault], 


[Include here the elements of the alleged crime(s).] 


and 


(3) that the defendant acted without the effective consent of 


the owner; 


and 


(4) 
bodily injury; 


that the alleged victim of the burglary suffered serious 


and 


(5) 
ingly, or recklessly.‘] 


[See footnote 2 below]. 


that the defendant acted either intentionally, know- 


[To satisfy the element of intent to commit an assault, the 
state must have proven beyond a reasonable doubt that at the 
time the /entry/ [remaining concealed] was committed the 
defendant intended to either cause bodily injury to another, cause 
another to be in reasonable fear of imminent bodily injury, or 
cause physical contact with another that, a reasonable person 
would regard as extremely offensive or provocative.® “Bodily 
injury” includes a cut, abrasion, bruise, burn or disfigurement, 


*T.C.A. § 39-11-302(b) and T.C.A. 
§ 39-11-302(c) and accompanying Sen- 
tencing Commission Comment. The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 
lessly,” although statutorily required, 
are in conflict with the elements of the 
offense. Because the elements of this 
offense include entering with “intent,” 
some trial judges believe that only 
“intent” should be charged for this of- 
fense. However, if Part C is charged, 


the element of entering with “intent” 
is not required, and there is no conflict 
with the definitions of “knowingly” and 
“recklessly.” 

°T.C.A. § 39-13-101. The element 
of assault was added as an additional 
element by the General Assembly for 
burglaries occurring after June 30, 
1995. If Part C is charged, no intent is 
required to be proved and so this sec- 
tion should not be charged. However, 
if an assault is alleged, the definitions 
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and physical pain or temporary illness or impairment of the func- 
tion of a bodily member, organ, or mental faculty.]° 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[(a) induced by deception or coercion /the trial judge should 
include in the instruction applicable language from the 
statutory definitions for deception’ or coercion’ if fairly 
raised in the proof/;] or 


[(b) given by a person the defendant knows is not autho- 
rized to act as an agent;] or 


[(c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or 

[(d) giver solely to detect the commission of an offense]."°. 
“Enter” means an intrusion of any part of the body; or an 

intrusion of any object in physical contact with the body or any 

object controlled by remote control, electronic or otherwise." 


“Habitation”: 


(1) means any structure designed or adapted for the 
overnight accommodation of persons, including build- 
ings, module units, mobile homes, trailers and tents; 


and 


(2) includes a self-propelled vehicle that is designed or 
adapted for the overnight accommodation of persons 
and is actually occupied at the time of initial entry by 
the defendant; 


of assault and bodily injury should be *State v. Pope, 427 S.W.3d 363 


charged instead. (Tenn. 2013). . 
°T.C.A. §:39-11-106. 17. C.A: § 89-11-106. 


™TC.A. § 89-11-106. 


11 
'C.A. § 39-14- | 
®T.C.A. § 39-11-106. sah ee § 39-14-402(b) 
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and 


(3) includes each separately secured or occupied portion of 
the structure or vehicle and each structure appurtenant 
to or connected with the structure or vehicle.” 


“Occupied” means the condition of the lawful physical pres- 
ence of any person at any time while the defendant is within the 
habitation or other building.” 


“Owner” means a person in lawful possession of property, 
whether the possession is actual or constructive. [This does not 
include a person, who is restrained from the property or habita- 
tion by a valid court order or order of protection other than an ex 
parte order of protection, obtained by the person maintaining res- 
idence on the property.] [The exception provided in the previ- 
ous sentence only applies to offenses committed on or af- 
ter July 1, 2000.]" 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less]."° (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]"® | 


“Victim” means any person lawfully on the premises.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


“Knowingly” means that a person acts knowingly with re- 


'27C.A. § 39-14-401(1). regarding a broken bone of a child if 
19N.C.A. § 39-14-401(2) not fairly raised in the proof. 
.C.A. . aa 
'“40.C.A. § 39-14-401(3). ret Get hg kot ec 
"6T.C.A. § 39-11-106. The trial DOA gasOel 204th): 
judge may wish to omit the language "8T.C.A. § 39-11-106. 
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spect to the conduct or to the circumstance surrounding the 
conduct when the person is aware of the nature of the conduct or 
that the circumstances exist. A person acts knowingly with re- 
spect to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result." 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


Comments 


1. Especially aggravated burglary is a Class B felony. T.C.A. § 39-14-404(b). 
For offenses committed on or after 1/1/17, if the defendant has two (2) or more 
prior convictions for either aggravated burglary or especially aggravated bur- 
glary, or a combination of the two (2) offenses prior to or at the time of commit- 
ting the instant offense, there shall be no release eligibility until the defendant 
has served eighty-five percent (85%) of the sentence imposed by the court, less 
sentence credits earned and retained. However, no sentence reduction credits 
authorized by§ 41-21-236, or any other law, shall operate to reduce below 
seventy percent (70%) the percentage of sentence imposed by the court such 
person. must serve before becoming release eligible. T.C.A.§ 40-35-501(u). 


2. The trial judge should utilize, where relevant, T.P.I.—Crim. 11.01, Theft 
of property, and T.P.I.—Crim. 4.01, Criminal attempt. 


3. Acts which constitute an offense under this section may be prosecuted 
under this section or any other applicable section, but not both. T.C.A. § 39-14- 
404(d). 


4, If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). Therefore, the Committee is of 
the opinion that the definitions of “intentionally,” “knowingly,” and “recklessly” 
are statutorily required and should be charged for this offense. See also footnote 
Ze 


1997'C.A. § 39-11-106. 20'C.A. § 39-11-106. 
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T.P.b.—Crim. 14.04 Vandalism 


Any person who commits the offense of vandalism i is estilty of 
a crime, , 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements;' | 


[Part A: 


(1) +that the defendant caused /damage to/ [the destruction 
of] any real or personal property; 


and 


(2) that the defendant caused such /damage/ [destruction] 
knowingly; 


and 


(3) that the property was owned by /another/ [the state/ [the 
United States] [any county] [any city] [any town]; 


and 


(4) that the defendant knew /he/ faiay did not have the 
| owner's effective consent. | 


or 
Bava op 


(1) that the defendant damaged merchandise offered for 
retail sale by a retail merchant; 


and 
(2) that the defendant did so knowingly.| 
[“Damage” includes, but is not limited to: 


(A) destroying, polluting, or contaminating property; or 


14,04 
'IT.C.A. § 39-14-408(b). 
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(B) tampering with the property and causing pecuniary 
loss or substantial inconvenience to the owner or a 
third person; or 


(C) intentionally spilling, pouring, or otherwise admin- 
istering chemicals or other toxic substances to or on 
~ the merchandise with the intent to: 


(i) Render the merchandise unusable or unsellable; 
or. | 


(ii). Alter the merchandise from its original or 
intended form; or 


(D) destroying, harming, or decreasing the value of 
merchandise offered for sale by a retail merchant 
in any other manner.]? 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[(a) induced by deception or coercion /the trial judge should 
include in the instruction applicable language sear the 
statutory definitions Ph deception® or coercion* if fairly 
raised in the proof];’] 


[((b) given by a person the defendant knows is not autho- 
-rized to act as an agent;] or 


[(c) _ given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or 


[((d) given solely to detect the commission of | an offense. ]$ 


21.C.A. § 39-14-408(a)(1). *State v. Pope, 427 S.W.3d 363 


5T'C.A. § 39-11-106, (Tenn. 2013). 
4T.C.A. § 39-11-106. °T.C.A. § 39-11-106. 
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[“Merchandise” includes goods, chattels, foodstuffs, or wares 
of any type of description, regardless of the value.]’ 


“Owner” means a person in lawful possession of property, 
whether the possession is actual or constructive.° 


[“Polluting” is the contamination by man-made or man- 
induced alteration of the chemical, physical, biological or 
radiological integrity of the atmosphere, water, or soil to the ma- 
terial injury of the rights of another. Pollutants include dredged 
soil, solid waste, incinerator residue, sewage, garbage, sewage 
sludge, munitions, chemical wastes, biological materials, radioac- 
tive materials, heat, wrecked or discarded equipment, rock, sand, 
cellar dirt, and industrial, municipal and agricultural waste.]® 


[There are two types of possession recognized in the law: 
actual possession and constructive possession. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]"° 


[“Possession” may be sole or joint. If the person alone has 
actual or constructive possession of a thing, possession is sole. If 
two (2) or more persons have actual or constructive possession of 
a thing, their possession is joint.]" 


“Property” means anything of value, including but not limited 
to [money] [real estate] [tangible or intangible personal property 
(including anything severed from land)/ [library material] 
[contract rights] [chose-in-action] [interest in or claim to wealth] 
[credit] [admission or transportation tickets] [captured or domes- 
tic animals] [food and drink] [electric or other power]. [Commodi- 
ties of a public nature, such as gas, electricity, steam, water, 
cable television, and telephone service constitute property, but 
the supplying of such a commodity to premises from an outside 
source by means of wires, pipes, conduits or other equipment 


"T.C.A. § 39-14-408(a)(2). 121 (Tenn. Crim. App. 1981). 
°T.C.A. § 39-14-401(C). "State v. Copeland, 677 S.W.2d 
°T.C.A. § 39-14-408(a)(3). 471 (Tenn. Crim. App. 1984). 


State v. Williams, 623 S.W.2d 
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shall be deemed. a rendition of service rather than a sale or 
delivery of property.]|" 


(“Retail Merchant” means any person primarily engaged in 
the business of making retail sales. “Primarily” means that at 
least fifty percent (50%) of the taxable gross sales of the business 
are retail sales.]"* 


(“Retail sale” or “sale at retail” means any sale other than a 
wholesale sale.]" 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstance exists. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” | 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or the result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


[The trial judge should now instruct the jury with respect to 
fixing the value of the property damaged or destroyed utilizing 
T.P.I. — Crim. 11.03(a), Fixing Value, using both sections (A) 
and (G), if applicable.| 


COMMENTS 


1. Vandalism is graded identically to theft of property. See Comment One 
to T.P.I.—Crim. 11.01, Theft of property. 


2. Venue in a prosecution for this offense shall be in the county where one 
(1) or more elements of the offense occurred, or in the county where an act of so- 
licitation, inducement, offer, acceptance, delivery, storage, or financial transac- 
tion occurred involving the property, service or article of the victim. 


27 CA. § 39-11-106. ST.C.A. § 39-11-106. 
'8TC.A. § 39-14-408(a)(4). '6NC.A. § 39-11-301(a)(2). 
“NCA. § 39-14-408(a)(5). "1 C.A. § 39-11-106. 
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T.P...—Crim. 14.05 Criminal trespass 


Any person who commits the offense of criminal trespass is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly entered or remained on 
property or a portion thereof belonging to someone else; 


and... 


(2) that the defendant did not have the owner’s effective 
consent to enter or remain. 


[You may infer* consent in the case of property that is used 
for commercial activity available to the general public or in the 
case of other property when the owner has communicated the 
owner’s intent that the property be open to the general public.]* 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[(a) induced by deception or coercion [the trial judge should 
include in the instruction applicable language {fom the 
statutory definitions for deception* or coercion® 24 fairly 
raised in the proof/;| or 


[(b) given by a person the defendant knows is not autho- 
rized to act as an agent;] or 


[((c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make Peasonawle decisions regarding 
the subject matter;] or 


14.05 °T.C.A. § 39-14-405(a). 
'TN.C.A. § 39-14-405(a). ‘*T.C.A. § 39-11-106. 
5 
*The trial judge should instruct T.C.A, §.39-11-106. 
with respect to inferences. See T.P.1.— °State v. Pope, 427 S.W.3d 363 
Crim. 42.19, Inferences. (Tenn. 2013). 
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[((d) given solely to detect the commission of an offense].’ 
“Enter” means an intrusion of the entire body. 


“Owner” means a person in lawful possession of property, 
whether the possession is actual or constructive.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally." | 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


[It is a defense to prosecution for this offense: 


(1) that the property was open to the public when the 
defendant entered and remained; and 


(2) that the defendant’s conduct did not substantially 
interfere with the owner’s use of the property; and 


(3) that the defendant immediately left the premises upon 
request.'® 


If evidence is introduced supporting this defense, the burden is 
on the state to prove beyond a reasonable doubt that (1) the prop- 
erty was not open to the public when the defendant entered or 
remained, or (2) that the defendant’s conduct substantially 
interfered with the owner’s use of the property, or (3) that the 
defendant did not immediately leave the premises upon request." 
If you find from the evidence that (1) the property was open to 


"T.C.A. § 39-11-106. "TCA. § 39-11-301(a)(2). 
®7C.A. § 39-14-405(d). 27 CA. § 39-11-106. 
°T.C.A. § 39-14-401(3). '8T.C.A. § 89-14-405(b). 
"OT C.A. § 39-11-106. “47C.A. § 39-11-201(a)(3). 
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the public when the defendant entered or remained, and (2) that 
the defendant’s conduct did not substantially interfere with the 
owner’s use of the property, and (3) that the defendant im- 
mediately left the premises upon request, or if you have any rea- 
sonable doubt thereof, you must find the defendant not guilty of 
this offense."*] 


[Only for offenses committed on or after 7/1/17: This 
defense shall not apply if the property owner: (1) Posts the prop- 
erty with signs that are visible at all major points of ingress to 
the property being posted and the signs are reasonably likely to 
come to the attention of a person entering the property; or (2) 
Places identifying purple paint marks on trees or posts on the 
property; provided, that at least one (1) sign is posted at a major 
point of ingress to the property in a manner that is reasonably 
likely to come to the attention of a person entering the property 
and that the sign includes language describing that the use of 
purple paint signifies “no trespassing”. If purple paint is used, 
then purple paint must be vertical lines of not less than eight 
inches (8”) in length and not less than one inch (1") in width; 
placed so that the bottom of the mark is not less than three feet 
(3') or more than five feet (5') from the ground; and placed at 
locations that are reasonably likely to come to the attention of a 
person entering the property."*] 


[Only for offenses committed on or after 7/1/17: If you 
find beyond a reasonable doubt that the property is a /housing 
complex] [apartment complex] in which the property owner has 
posted the property with signs that are visible at all major points 
of ingress to the property being posted and the signs are reason- 
ably likely to come to the attention of a person entering the prop- 
erty, there shall be no inference of the owner’s consent and it is 
no defense that the defendant entered and remained on the 
grounds, or in the common areas such as lobbies, hallways, 
courtyards, and parking lots of the complex unless the person: (1) 
has the actual consent of the owner; (2) may lawfully enter the 
property by virtue of the person’s occupational duties; or (3) has a 
contractual right to enter the property or is an invitee of someone 
with a contractual right to make invitations to enter the 
property."7] | 


'81.C.A. § 39-11-201(d). MT C.A. § 39-14-405(h). 
181 CLA. § 39-14-405(c). 
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Comments 


1. Criminal trespass is a Class C misdemeanor. T.C.A. § 39-14-405(g). 
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T.P.I1.—Crim. 14.06 Aggravated criminal trespass 


Any person who commits the offense of aggravated criminal 
trespass is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant entered or remained on property; 
and 


(2) that the defendant knew at the time of such entry or 
remaining that [he] [she/ did not have the owner’s effec- 
tive consent to do so; 


and 


(3) (a) that the defendant intended, knew, or was reckless 
about whether /his/ [her] presence would cause fear 
for the safety of another. 


or 


(3) (b) only for offenses committed on or after 7/1/11: 
that the defendant, in order to gain entry to the 
property, [destroyed] [cut] [vandalized] [altered] 
[removed] [a gate] [signage] [fencing] [a lock] [a 
chain] [a barrier] designed to keep trespassers from 
entering the property. 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[(a) induced by deception or coercion /the trial judge should 
include in the instruction applicable language from the 


14.06 lize T.P.I. — Crim. 14.04. 


'T.C.A. § 39-14-406(a). 
*The trial judge may wish to uti- 
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statutory definitions for deception’ or coercion‘ if fairly 
raised in the prooff;] or 


[((b) given by a person the defendant knows is not autho- 
rized to act as an agent;] or 


[((c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or 


[(d) given solely to detect the commission of an offense].° 
“Enter” means an intrusion of the entire body.’ 


“Owner” means a person in lawful possession of property, 
whether the possession is actual or constructive.® 


“Intended” means that a person acts intentionally with re- 
spect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knew” means that a person acts knowingly with respect to 
the conduct or to the circumstance surrounding the conduct when 
the person is aware of the nature of the conduct or that the cir- 
cumstances exist. A person acts knowingly with respect to a result 
of the person’s conduct when the person is aware that the conduct 
is reasonably certain to cause the result."° 


“Reckless” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 


T.C.A. § 39-11-1086. "T.C.A. § 39-14-406(b). 
tee ee Refi °T.C.A. § 39-14-401(3). 
®T.C.A. § 39-11-106. "On C.A. § 39-11-106, 
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the circumstances as naewed from the accused person’s 
standpoint." 


Comments 


1. Aggravated criminal trespass is a Class B misdemeanor. T.C.A. § 39-14- 
A06(c). 


2. The Committee notes that the inference contained in T.C.A. § 39-14-405, 
Criminal Trespass, is omitted from T.C.A. § 39-14-406, Aggravated Criminal 
Trespass. 


"NC.A. § 39-11-106. 
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T.P.L—Crim. 14.07(a) Aggravated criminal 
trespass of a habitation, 
hospital or school campus 


Any person who commits the offense of aggravated criminal 
trespass /of a habitation] [in a hospital building] [on the campus, 
property, or facilities of any private or public school] is guilty of a 
crime, 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant entered or remained on property; 
and 


(2) that the defendant knew at the time of such entry or 
remaining that /he//she/ did not have the owner’s effec- 
tive consent to do so; 


and 


(3) that the defendant intended, knew, or was reckless 
about whether [his] [her] presence would cause fear for 
the safety of another; 


and 


(4) that the property entered or remained on was /a habita- 
tion] [a building of any hospital] [on the campus, prop- 
erty, or facilities of any private or public school]. 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[(a) induced by deception or coercion /the trial judge should 
include in the instruction applicable language from the 


14.07(a) 
'TC.A. § 39-14-406(a). 
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statutory definitions for deception® or coercion® if fairly 
raised in the proof/;] or 


[(b) given by a person the defendant knows is not autho- 
rized to act as an agent;] or 


[(c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 

__ the subject. matter;] or 


[((d) given solely to detect the commission of an offense].° 
“Enter” means an intrusion of the entire body.® 


“Owner” means a person in lawful possession of property, 
whether the possession is actual or constructive.’ 


“Intended” means that a person acts intentionally with re- 
spect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knew” means that a person acts knowingly with respect to 
the conduct or to circumstances surrounding the conduct when 
the person is aware of the nature of the conduct or that the cir- 
cumstances exist. A person acts knowingly with respect to a result 
of the person’s conduct when the person is aware that the conduct 
is reasonably certain to cause the result.° 


“Reckless” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur, The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 


27.C.A. § 39-11-106. ®1T.C.A. § 39-14-406(b). 


TOA. § 39-11-106. ™.C.A. § 39-14-401(3). 
: 427 S.W.3d 363 : 
eet Soltek me ®NC.A. § 39-11-106. 


5T.C.A. § 39-11-1086. °T.C.A. § 39-11-106. 
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the circumstances as viewed from the accused. person’s 
standpoint." 


Comments 


1, Aggravated criminal trespass of a habitation, hospital, or on the campus 
of any public or private school is a Class A misdemeanor. T.C.A. § 39-14-406(c). 


2. The Committee notes that the inference contained in T.C.A. § 39-14-405, 
Criminal Trespass, is omitted from T.C.A. § 39-14-406, Aggravated Criminal 
Trespass. 


MOT C.A. § 39-11-106. 
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T.P.I.—Crim. 14.07(b) Aggravated criminal 
trespass on railroad 
property 


Any person who commits the offense of aggravated criminal 
trespass on railroad property is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant entered or remained on the real prop- 
erty, including the right of way, of a railroad; 


and 


(2) that the defendant did so with the intent to do harm to 
[such property or to railroad property located on such 
property] [another person or knowing that their presence 
would harm another person]. 


“Enter” means an intrusion of the entire body.’ 


“Knowing” means that a person acts knowingly with respect 
to the conduct or to circumstances surrounding the conduct when 
the person is aware of the nature of the conduct or that the cir- 
cumstances exist. A person acts knowingly with respect to a result 
of the person’s conduct when the person is aware that the conduct 
is reasonably certain to cause the result.]° 


[The requirement of “knowing” is also established if it is 
shown that the defendant acted with intent.]* 


“Intent” means that a person acts intentionally with respect 
to the nature of the conduct or to a result of the conduct when it 
is the person’s conscious objective or desire to engage in the 
conduct or cause the result.° 


Comments 


1. Aggravated criminal trespass on railroad property is a Class A 


14.07(b) i 3T.C.A. § 39-11-106. 
'TC.A. § 39-14-406(d). 4T.C.A. § 39-11-301(a)(2). 
27.C.A. § 39-14-406(b). 5T.C.A. § 39-11-106. 
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misdemeanor. T.C.A. § 39-14-406(d)(2). 
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T.P.L.—Crim. 14.07(c) Aggravated criminal 
trespass on [construction 
site] [utility property] 
[electric or telephone 
cooperative property] 


Any person who commits the offense of aggravated criminal 
trespass on a [construction site] [utility property] [electric or 
telephone cooperative property] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant trespassed on /a construction site] 
[property used or owned by a public or private utility] 
[property used or owned by an electric or telephone coop- 
erative/; 


and 


(2) that the defendant did so with the intent to /steal/ 
[deface] [destroy] [tamper with] [alter] [remove] any 
[equipment] [supplies] [property] found on such [/site/ 
[property]; | 


and 


(3) the /site/ [property] was posted by use of a sign of a size 
that is plainly visible to the average person at all gates 
or entrances to the property and contained language 
substantially similar to the following: 


UNLAWFUL ENTRY ON THIS PROPERTY CONSTITUTES THE 
CRIMINAL OFFENSE OF AGGRAVATED CRIMINAL TRESPASS 
AND IS PUNISHABLE BY IMPRISONMENT FOR UP TO ONE 
YEAR AND A $2,500 FINE; 


and 


(4) that the defendant trespassed either intentionally, 
knowingly or recklessly. 


14.07(c) 
'T'C.A. § 39-14-406(e). 
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If you find that the defendant entered the posted property at 
some place other than a gate or entrance, it is not a defense that 
the defendant did not know that the property was posted against 
trespass. |’ 


“Intent” or “Intentionally” means that a person acts intention- 
ally with respect to the nature of the conduct or to a result of the 
conduct when it is the person’s conscious objective or desire to 
engage in the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.° | 


Comments 
1. Aggravated criminal trespass on a construction site, utility property or 


electric or telephone cooperative property is a Class A misdemeanor. T.C.A. 
§ 39-14-406(e)(3). 


27.C.A. § 39-14-406(e)(2)(B). 47.C.A. § 39-11-106. 
3T.C.A. § 39-11-106. 5T'C.A. § 39-11-106. 
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T.P.1.—Crim. 14.08 [Reserved] 
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T.P.I1.—Crim. 14.09 Critical infrastructure 
vandalism 


Any person who commits the offense of critical infrastructure 
vandalism is guilty of a crime. : 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /destroyed] [injured] [interrupted] 
[interfered with] critical infrastructure or its operation; 


and 
(2) that the defendant did so knowingly. 


“Critical infrastructure” includes, but is not limited to, the 
infrastructure’ of the following services to the general public: 


(1) Telephone, telegraph, television, internet, or other 
telecommunication services; 


(2) Electric, heat, natural gas, or other power or energy ser- 
vices; 


(3) The distribution of crude or refined liquid petroleum 
products or natural gas, and the pipelines, pumping stations, 
terminals, and equipment necessary for operation of the facility; 


(4) Water, wastewater, or sewer services; and 
(5) Railroads and other transportation services. 


The critical infrastructure of a utility or company is included, 
whether the critical infrastructure is in operation, idle, or under 
construction.° 


“Knowingly” means that a person acts knowingly with re- 


14.09 ern 20 e eHaNe SEETLSSE apd Heaepe 
(such as highways, schools, bridges, 
"T.C.A. § 39-14-41. sewers, sid wate systems) ecasd to 
*Although not defined in the stat- Support commerce as well as economic 
ute, if asked by the jury, the trial judge and residential development. Black’s, 
may wish to define “infrastructure” as (11th ed. 2019). 
“the underlying framework of a sys- 9T.C.A. § 39-14-411(b) and (c). 
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spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.* 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


Comments 


1. Critical infrastructure vandalism is graded identically to theft of 
property. See Comment One to T.P.I.—Crim. 11.01, Theft of property. 


- 
41.C.A. §39-11-106. °7.C.A. § 39-11-106. 
5T.C.A. § 39-11-106. 
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T.P.I.—Crim. 14.10 Destruction or interference 
with utility lines, fixtures or 
_appliances (for offenses 
committed prior to July 1, 
2019) 


Any person who knowingly destroys or interferes with utility 
lines, fixtures or appliances is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant /tapped] [cut] [burned] [broke down] 
[injured] [destroyed] or otherwise interfered with the 
[current] [lines] [cables] [poles] [towers] [fixtures or ap- 
pliances/ utilized to furnish service to the general public 
by any /telephone or telegraph company] [electric light or 
power company/ engaged in furnishing /communication] 
[light, heat or power by electricity], 


and 
(2) that the defendant did so knowingly.| 
or 
[Part B: 


(1) that the defendant in any way /injured/ [removed] [de- 
stroyed] [interfered] with any gas fixture or appliance; 


and 
(2) that the defendant did so knowingly.| 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


14.10 
"T.C.A. § 39-14-411(a). 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


Comments 


1. A violation of this section is a Class E felony. T.C.A. § 39-14-411(c). 


27T.C.A. § 39-11-106. *T.C.A. § 39-11-106. 
3T.C.A. § 39-11-301(a)(2). . 


568 


Ch. 14 BURGLARY AND RELATED OFFENSES 14.11 


T.P.I.—Crim. 14.11 Destruction or interference 
with property utilized by 
railroads (for offenses 
committed prior to July 1, 
2019) 


Any person who knowingly destroys or interferes with any 
property utilized by a railroad company to furnish service to the 
general public is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant destroyed or interfered with any 
property utilized by a railroad company to furnish ser- 
vice to the general public; 


and 
(2) that the defendant did so knowingly. 
[and 


(3) that the destruction or interference placed a person in 
imminent danger of death or serious bodily injury.] 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]? (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]* 


“Knowingly” means that a person acts knowingly with re- 


14.11 regarding a broken bone of a child if 
ITC.A. § 39-14-411(b). not aie raised in the proof. 
27.C.A. § 39-11-106. The trial T.C.A, § 39-11-106. 


judge may wish to omit the language 
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spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.* 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or. desire to engage in 
the conduct or cause the result.® On 


[If the offense on trial does not involve imminent danger of 
death or serious bodily injury, the trial judge should now instruct 
the jury with respect to fixing the value of the destruction or 
interference utilizing T.P.I. — CRIM. 11.038(a), Fixing Value, us- 
ing both sections (A) and (H), if applicable.| 


Comments 


1. If the destruction or interference placed a person in imminent danger of 
death or serious bodily injury it shall be reckless endangerment and punished 
according to T.C.A. § 39-13-103. That statute classifies reckless endangerment 
as a Class A misdemeanor unless committed with a deadly weapon in which 
case it is a Class E felony. 


In cases of destruction or interference which do not place a person in im- 
minent danger of death or serious bodily injury, it shall be punished according 
to the provisions of the vandalism statute, T.C.A. § 39-14-408. That statute 
punishes acts of vandalism as theft under T.C.A. § 39-14-105. If it is punished 
as theft, venue in a prosecution for this offense shall be in the county where one 
(1) or more elements of the offense occurred, or in the county where an act. of so- 
licitation, inducement, offer, acceptance, delivery, storage, or financial transac- 
tion occurred involving the property, 


T.C.A. § 89-14-411(c) classifies a violation of subsections (a) or (b) as a Class. 
E felony. Some acts of vandalism may be a misdemeanor if damage is five 
hundred dollars ($500) or less. If a defendant is convicted of destroying or 
interfering with railroad property which did not place’ a person in imminent 
danger of death or serious bodily injury, it is unclear whether they should be 
punished according to T.C.A. § 39-14-408—and therefore a possible misdemean- 
or—or according to T.C.A. § 39-14-411(c) which classifies a violation as a Class 
E felony. 


47.C.A. § 39-11-106. °1.C.A.'§ 39-11-106. 
°T.C.A. § 39-11-301(a)(2). J 
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T.P.L.—Crim. 14.12 Mailbox tampering 


Any person who commits the offense of mailbox tampering is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /damaged/ [destroyed] [removed] [oth- 
erwise tampered with] a [residential mailbox] [container 
the defendant knew, or reasonably should have known, 
was used for the receipt or deposit of United States mail/; 


and 
(2) ‘that the defendant acted knowingly. 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
_when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to the 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


Comments 


1. Mailbox tampering is a Class B misdemeanor, punishable by not less 
than 25 hours of public service work. T.C.A. § 39-14-412(a). 


14,12 7 ST.C.A. § 39-11-301(a)(2). 
1TC.A. § 39-14-412(a). 4T1C.A. § 39-11-106. 
27.C.A. § 39-11-106. 
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T.P.1.—Crim. 14.13 [Reserved] 
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T.P.L—Crim. 14.14 [Reserved] 
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T.P.1.—Crim. 14.15 Vandalism of highway 
structures 


Any person who commits the offense of vandalism of highway 
structures is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly [carved upon] [wrote] 
[painted] [marked upon] [destroyed] [mutilated] [defaced] 
[marred] [stole] [removed] a(n) [highway bridge] [over- 
pass] [tunnel] [fence] [wall] [traffic control device] [sign] 

- [public highway structure or building]; 


and 


(2) that the defendant was not authorized to construct or 
repair a highway structure. 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


Comments 


1. Vandalism of highway structures is a Class A misdemeanor. 


14.15 9T.C.A. § 39-11-301(a)(2). 


"T.C.A. § 54-1-134. *1.C.A. § 39-11-106. 
2T.C.A. § 39-11-106. 
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T.P.1.—Crim. 14.16 Tampering with, removal of, 
or vandalism to an offender - 
monitoring device 


Any person who /tampers with] [removes] [vandalizes] an of- 
fender monitoring device is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


[Part A: 


(1) that the defendant was enrolled in a location tracking 
and crime correlation based monitoring and supervision 
program described in T.C.A. § 40-39-302; 


and 


(2) that the defendant intentionally /tampered with] [re- 
moved] [vandalized] a device issued pursuant to that 
program. | 


or 
[Part B: 


(1) that a person other than the defendant was enrolled in 
a location tracking and crime correlation based monitor- 
ing and supervision program described in T.C.A. § 40- 
39-302; 


and 


(2) that the defendant knowingly aided, abetted or assisted 
that person in intentionally /tampering with] [removing] 
[vandalizing] a device issued to that other person pursu- 
ant to that program. | 


[“Knowingly” means that a person acts knowingly with re- 
‘spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 


14.16 
IT'C.A, § 40-39-304. 
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circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


Comments 


1. Tampering with, removal of, or vandalism to an offender monitoring de- 
vice is a Class A misdemeanor for the first offense, punishable by confinement 
in the county jail for not less than one hundred eighty (180) days. The minimum 
one hundred eighty-day (180) sentence provided for this Class A misdemeanor 
offense is mandatory, and no person committing such offense shall be eligible 
for suspension of sentence, diversion, or probation until the minimum sentence 
is served in its entirety. A second or subsequent violation under this section is a 
Class E felony. Additionally, if the person violating this section is on probation, 
parole, or any other alternative to incarceration, then the violation shall also 
constitute sufficient grounds for immediate revocation of probation, parole, or 
other alternative to incarceration. T.C.A. § 40-39-304(a). Aiding and abetting is 
a Class A misdemeanor. 


*1.C.A. § 39-11-106. *T.C.A. § 39-11-106. 
ST.C.A. § 39-11-301(a)(2). 
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CHAPTER 15 


LITTER 
T.P.I.—Crim. 15.01(a) Mitigated criminal littering 
T.P.I.—Crim. 15.01(b) Criminal littering 
T.P.I.—Crim. 15.01(c) Aggravated criminal littering 
T.P.I—Crim. 15.02 Transporting unsecured litter 


T.P.L.—Crim. 15.01(a) Mitigated criminal 


littering 


Any person who commits the offense of mitigated criminal 
littering is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 
(1) 


(2) 


(3) 


[Part B: 


that the defendant placed, dropped or threw litter on 
any [public] [private] property without permission and 
did not immediately remove it; 


and 
that the defendant acted knowingly; 
and 


that the littering was in an amount less than or equal to 
five pounds (5 lbs.) in weight or seven and one half (7.5) 
cubic feet in volume.| 


or 


15.01(a) 503. 


'T.C.A. §§ 39-14-502 and 39-14- 
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(1) that the defendant placed, dropped or threw /glass/ [a 
dangerous substance] [on or adjacent to water to which 
the public had access for swimming or wading] [on or 
within fifty feet (50°) of a public highway]; 


and 
(2) that the defendant acted negligently; — 
and 


(3) that the littering was in an amount less than or equal to 
five pounds (5 lbs.) in weight or seven and one half (7.5) 
cubic feet in volume.] 


or 
[Part C: 


(1) that the defendant discharged /sewage/ [minerals] [oil 
| products] [litter] into any public waters or oni within 
this state; 


and 
(2) that the defendant acted negligently; 
and 


(3) that the littering was in an amount less than or equal to 
five pounds (5 lbs.) in weight or seven and one half (7. 5) 
cubic feet in volume.] | 


[If you find from the proof that litter was placed, dropped, or 
thrown from any motor vehicle, boat, airplane, or other convey- 
ance, you the jury may, in your discretion and in consideration of 
the totality of the circumstances, draw an inference that the 
operator of the conveyance has committed littering. However, you 
are never required to make this inference. It is for you to 
determine whether the facts and circumstances shown by the ev- 
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idence in this case warrant any inference which the law permits 
you to draw. |? 


[If you find from the proof that litter discovered on public or 
private property is found to contain any article or articles, includ- 
ing, but not limited to, letters, bills, publications, or other writ- 
ings that display the name of a person in such a manner as to 
indicate that the article belongs or belonged to that person, you 
the jury may, in your discretion and in consideration of the total- 
ity of the circumstances, infer that the person has committed 
littering. However, you are never required to make this inference. 
It is for you to determine whether the facts and circumstances 
shown by the evidence in this case warrant any inference which 
the law permits you to draw.]° 


. [“Litter” includes garbage, refuse, rubbish and all other waste 
material.|* [“Garbage” includes putrescible animal and vegetable 
waste resulting from the handling, preparation, cooking and 
consumption of food.]* [“Refuse” includes all putrescible and 
nonputrescible solid waste.]° [“Rubbish” includes nonputrescible 
solid waste consisting of both combustible and non-combustible 
waste.]’ 


[“Negligent” means that a person acts with criminal negli- 
gence with respect to the circumstances surrounding the person’s 
conduct or the result of that conduct when the person ought to be 
aware of a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that the failure to perceive it constitutes a 
gross deviation from the standard of care that an ordinary person 
would exercise under all the circumstances as viewed from the 
accused person’s standpoint.|° 


[The requirement of ‘ ‘negligent” is also established if it is 
shown that the defendant acted intentionally, Sey or 
recklessly.]® 


[“Recklessly” means that a person acts recklessly with re- 


"T.C.A. § 39-14-502(b); T.P.I— 5T.C.A. § 39-14-501(1), 
Crim. 42.19. ®1.C.A. § 39-14-501(3). 

°7.C.A. § 39-14-502(c); T.P.I.— "T.C.A. § 89-14-501(4). 
Crim, 42.19. 67C.A. § 39-11-601(a)(4). 

47.C.A. § 39-14-501(2). °TC.A. § 39-11-301(a)(2). 


579 


15.01 (a) T.P.1L.—CRIM. Ch. 15 


spect to circumstances surrounding the conduct or the result of 
the conduct when the person is aware of, but consciously 
disregards, a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the accused person’s 
standpoint.]"° | Bi1089 


[The requirement of “recklessly” is also established if it is 
shown that the defendant acted intentionally or knowingly.]" 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


Comments 


1. Mitigated criminal littering is a Class C misdemeanor punishable by a 
fine of fifty dollars ($50). The court shall require the defendant to remove litter 
from the state or local highway system, public playgrounds, public parks, or 
other appropriate public locations for not more than 40 hours. The court, in its 
discretion, may also require the defendant to work in a recycling center or other 
appropriate location for any stated period of time not to exceed eight (8) hours. 
T.C.A. § 39-14-503(b) and (d). The court may also require the defendant to 
remove any litter that was dropped; placed or discharged by him/her and restore 
the property or waters damaged by the littering to its former condition at the 
defendant’s expense. T.C.A. § 39-14-506. 


ON C.A. § 39-11-601(a)(31). 81C.A. § 39-11-301(a)(2). 


"NC.A. § 39-11-301(a)(2). 400.4, § 39-11-601(a)(18), 
%NC.A. § 39-11-601(a)(20). 
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T.P.I.—Crim. 15.01(b) Criminal littering 


Any person who commits the offense of criminal littering is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant placed, dropped or threw litter on 
any [public] [private] property without permission and 
did not immediately remove it; 


and 
(2) that the defendant acted knowingly; 
and 
(3) that the littering was in an amount more than five 
pounds (5 lbs.) in weight or seven and a half (7.5) cubic 
feet in volume and less than or equal to ten pounds (10 
lbs) in weight or fifteen (15) cubic feet in volume. ] 
or 
[Part B: 
(1) that the defendant placed, dropped or threw [glass] [a 
dangerous substance] [on or adjacent to water to which 


the public had access for swimming or wading] [on or 
within fifty feet (50°) of a public highway]; 


and 
(2) that the defendant acted negligently; 
and 


(3) that the littering was in an amount more than five 
pounds (5 lbs.) in weight or seven and a half (7.5) cubic 


15.01(b) 504. 
'IT'C.A. §§ 39-14-502 and 39-14- 


581 


15.01 (b) T.P.I.—CRIM. Ch, 15 


feet in volume and less than or equal to ten pounds (10 
lbs) in weight or fifteen (15) cubic feet in volume.] 


or 
[Part C: 


(1) that the defendant discharged /sewage/ [minerals] [oil 
products] [litter] into any public waters or lakes within 
this state; 


and 
(2) that the defendant acted negligently; 
and 


(3) that the littering was in an amount more than five 
pounds (5 lbs.) in weight or seven and a half (7.5) cubic 
feet in volume and less than or equal to ten pounds (10 
Ibs) in weight or fifteen (15) cubic feet in volume.] 


[If you find from the proof that litter was placed, dropped, or 
thrown from any motor vehicle, boat, airplane, or other convey- 
ance, you the jury may, in your discretion and in consideration of 
the totality of the circumstances, draw an inference that the 
operator of the conveyance has committed littering. However, you 
are never required to make this inference. It is for you to 
determine whether the facts and circumstances shown by the ev- 
idence in this case warrant any inference which the law permits 
you to draw.]? 


(If you find from the proof that litter discovered on public or 
private property is found to contain any article or articles, includ- 
ing, but not limited to, letters, bills, publications, or other writ- 
ings that display the name of a person in such a manner as to 
indicate that the article belongs or belonged to that person, you 
the jury may, in your discretion and in consideration of the total- 
ity of the circumstances, infer that the person has committed 
littering. However, you are never required to make this inference. 
It is for you to determine whether the facts and circumstances 


2T.C.A. § 39-14-502(b); T.PR.I— Crim, 42.19. 
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shown by the evidence in this case warrant any par ieee which 
the law permits you to draw]* 


[“Litter” includes garbage, refuse, rubbish and all other waste 
material.|* [“Garbage” includes putrescible animal and vegetable 
waste resulting from the handling, preparation, cooking and 
consumption of food.]* [“Refuse” includes all putrescible and 
nonputrescible solid waste.]® [(“Rubbish” includes nonputrescible 
solid waste consisting of both combustible and non-combustible 
waste.]’ 


[“Negligent” means that a person acts with criminal negli- 
gence with respect to the circumstances surrounding the person’s 
conduct or the result of that conduct when the person ought to be 
aware of a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that the failure to perceive it constitutes a 
gross deviation from the standard of care that an ordinary person 
would exercise under all the circumstances as viewed from the 
accused person’s standpoint.|° 


[The requirement of “negligent” is also established if it is 
shown that the defendant acted intentionally, knowingly, or 
recklessly.]® 


[“Recklessly” means that a person acts recklessly with re- 
spect to circumstances surrounding the conduct or the result of 
the conduct when the person is aware of, but consciously 
disregards, a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the accused person’s 
standpoint.]"° 


. 5T.C.A. § 39-14-502(c); T.P.I.— "T.C.A. § 39-14-501(4). 
Crim. 42.19. ®°TC.A. § 39-11-601(a)(4). 


"T.C.A. § 39-14-501(2). : 
ST CA. § 39-14-501(1). T.C.A. § 39-11-301(a)(2). 


®T.C.A. § 39-14-501(3). ON C.A. § 39-11-601(a)(31). 
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[The requirement of “recklessly” is also established if it is 
shown that the defendant acted intentionally or knowingly.]" 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect toa 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


Comments 


1. Criminal littering is a Class B misdemeanor. The court shall require the 
defendant to remove litter from the state or local highway system, public 
playgrounds, public parks, or other appropriate public locations for not more 
than 80 hours. The court, in its discretion, may also require the defendant to 
work in a recycling center or other appropriate location for any stated period of 
time not to exceed eight (8) hours. T.C.A. § 39-14-504(b) and (c). The court may 
also require the defendant to remove any litter that was dropped, placed or 
discharged by him/her and restore the property or waters damaged by the litter- 
ing to its former condition at the defendant’s expense. T.C.A. § 39-14-506. 


"CLA. § 39-11-301(a)(2). : '81.C.A, § 39-11-301(a)(2). 
'27.C.A. § 39-11-601(a)(20). 41 C.A. § 39-11-601(a)(18). 
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T.P.I.—Crim. 15.01(c) Aggravated criminal 
littering 


Any person who commits the offense of aggravated criminal 
littering is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant placed, dropped or threw litter on 
any [public] [private] property without permission and 
did not immediately remove it; 


and 
(2) that the defendant acted knowingly; 
and 


(3) (a) that the littering was in an amount exceeding ten 
pounds (10 lbs.) in weight or fifteen (15) cubic feet 
in volume; 


lor 


(b) Only for offenses committed on or after 7/1/14: 
that the littering was in an amount exceeding /one 
hundred pounds (100 lbs.) in weight] [thirty (30) 
cubic feet in volume];] 


or 
(c) that the littering was for a commercial purpose.| 
or 
[Part B: 
(1) that the defendant placed, dropped or threw /glass/ [a 


15.01(c) 505. 
'T.C.A, §§ 39-14-502 and 39-14- 
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(2) 


dangerous substance] [on or adjacent to water to which 
the public had access for swimming or wading] [on or 
within fifty feet (50') of a public highway]; 

and 
that the defendant acted negligently; 


and 


(3) (a) that the littering was in an amount exceeding ten 


[Part C: 
ial) 


(2) 


(3) 


pounds (10 lbs.) in weight or fifteen (15) cubic feet 
in volume; 


lor 


(b) Only for offenses committed on or after 7/1/14: 
that the littering was in an amount exceeding /one 
hundred pounds (100 lbs.) in weight] [thirty (30) 
cubic feet in volume];] | 


or 
(c) that the littering was for a commercial purpose. | 


or 


that the defendant discharged /sewage] [minerals] [oil 
products] [litter] into any public waters or lakes within 
this state; 


and 
that the defendant acted negligently; 
and 


(a) that the littering was in an amount exceeding ten 
pounds (10 lbs.) in weight or fifteen (15) cubic feet 
in volume; 


lor 


(b) Only for offenses committed on or after 7/1/14: 
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that the littering was in an amount exceeding /one 
hundred pounds (100 lbs.) in weight] [thirty (30) 
cubic feet in volume];] 


or 
(c) that the littering was for a commercial purpose.| 


[If you find from the proof that litter was placed, dropped, or 
thrown from any motor vehicle, boat, airplane, or other convey- 
ance, you the jury may, in your discretion and in consideration of 
the totality of the circumstances, draw an inference that the 
operator of the conveyance has committed littering. However, you 
are never required to make this inference. It is for you to 
determine whether the facts and circumstances shown by the ev- 
idence in this case warrant any inference which the law permits 
you to draw.]? 


[If you find from the proof that litter discovered on public or 
private property is found to contain any article or articles, includ- 
ing, but not limited to, letters, bills, publications, or other writ- 
ings that display the name of a person in such a manner as to 
indicate that the article belongs or belonged to that person, you 
the jury may, in your discretion and in consideration of the total- 
ity of the circumstances, infer that the person has committed 
littering. However, you are never required to make this inference. 
It is for you to determine whether the facts and circumstances 
shown by the evidence in this case warrant any inference which 
the law permits you to draw]® 


[“Litter” includes garbage, refuse, rubbish and all other waste 
material.|* [“Garbage” includes putrescible animal and vegetable 
waste resulting from the handling, preparation, cooking and 
consumption of food.|* [“Refuse” includes all putrescible and 
nonputrescible solid waste.]® [“Rubbish” includes nonputrescible 
solid waste consisting of both combustible and non-combustible 
waste.]’ 


[“Negligent” means that a person acts with criminal negli- 
gence with respect to the circumstances surrounding the person’s 


27. C.A. § 39-14-502(b);: T.P.I.— 47 C.A. § 39-14-5012), 
Crim. 42.19. . ST.C.A. § 39-14-501(1). 
5P.C.A. § 39-14-502(c); T.P.I.— 61.C.A. § 39-14-501(3), 
Crim. 42.19. ™C.A. § 39-14-501(4), 
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conduct or the result of that conduct when the person ought to be 
aware of a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that the failure to perceive it constitutes a 
gross deviation from the standard of care that an ordinary person 
would exercise under all the circumstances as viewed from the 
accused person’s standpoint.]° 


[The requirement of “negligent” is also established if it is 
shown that the defendant acted intentionally, knowingly, or 
recklessly.]? 


[“Recklessly” means that a person acts recklessly with re- 
spect to circumstances surrounding the conduct or the result of 
the conduct when the person is aware of, but consciously 
disregards, a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the accused person’s 
standpoint.]"° 


[The requirement of “recklessly” is also established if it is 
shown that the defendant acted intentionally or knowingly.]" 


“Knowingly” means that a person acts knowingly with. re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


81.C.A. § 39-11-601(a)(4). "1 C.A. § 39-11-301(a)(2). 
°1.C.A. § 39-11-301(a)(2). "1 C.A. § 39-11-601(a)(20). 
On C.A. § 39-11-601(a)(31). '81.C.A. § 39-11-301(a)(2). 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


Comments 


1. Aggravated criminal littering is a Class A misdemeanor. For offenses 
committed on or after 7/1/14, the fine is increased to not less than two thousand 
five hundred dollars ($2,500), nor more than four thousand dollars ($4,000), if 
the amount of litter exceeds one hundred pounds (100 lbs.) in weight or thirty 
(30) cubic feet in volume. If it is a third conviction of Aggravated Criminal Lit- 
tering, or a second conviction in any amount exceeding 1,000 pounds or 200 
cubic feet, or in any amount for a commercial purpose, it is a Class E felony. 
The court shall require the defendant to remove litter from the state or local 
highway system, public playgrounds, public parks, or other appropriate public 
locations for not more than 160 hours. The court, in its discretion, may also 
require the defendant to work in a recycling center or other appropriate location 
for any stated period of time not to exceed eight (8) hours. T.C.A. § 39-14-505(b) 
and (c). The court may also require the defendant to remove any litter that was 
dropped, placed or discharged by him/her and restore the property or waters 
damaged by the littering to its former condition at the defendant’s expense. 
T.C.A. § 39-14-506. 


47 C.A. § 39-11-601(a)(18). 
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T.P.I.—Crim. 15.02 Transporting unsecured 
litter 


Any person who commits the offense of transporting unse- 
cured litter is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant transported by motor vehicle, litter 
or any material likely to fall or be blown off onto the 
highways; 


and 


(2) that the defendant did not have such material either in 
an enclosed space or fully covered by a tarpaulin; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.]? 


or 
[Part B: 


(1) that the defendant transported by a non-commercial, 
not-for-hire pickup truck, litter or any material likely to 
fall or be blown off onto the highways; 


and 


(2) that the defendant did not have such material secured 
in such a way as to reasonably ensure that it would not 
fall or be blown off the vehicle; 


15.02 301(c) and accompanying Sentencing 
ITN.C.A. § 39-14-507(a). Commission Comments, 


27.C.A. §§ 39-11-301(b) and 39-11- 
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and 


(3) that the defendant acted either r intentionally, knowingly 
or recklessly. y 


or 
[Part C: 


(1) that the defendant transported litter to an energy 
recovery facility by a vehicle having a gross weight of 
less than sixteen thousand (16,000) pounds; | 


and 


(2) . that the defendant did not have such material in an en- 
closed space; 


Pandan 


(3) that the motor vehicle did not have a factory-installed 
hydraulic lift system that lifts the entire bed of the 
truck; 


and 


(4) that the defendant acted either intentionally, knowingly 
or recklessly.]* 


“Litter” includes garbage, refuse, rubbish and all other waste 
material.° “Garbage” includes putrescible animal and vegetable 
waste resulting from the handling, preparation, cooking and 
consumption of food.* “Refuse” includes all putrescible and 
nonputrescible solid waste.’ “Rubbish” includes nonputrescible 
solid waste CUCBIS UHR of both combustible and non-combustible 
waste.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


37.C.A, §§ 39-11-301(b) and 39-11- Commission Comments. 


301(c) and accompanying Sentencing ST.C.A. § 39-14-501(3). 
Commission Comments. 6T.C.A. § 39-14-501(2). 

"TCA 8§ 39-11-301(b) and 39-11- ™T.C.A. § 39-14-501(4). 
301(c) and accompanying Sentencing ®T.C.A. § 39-14-501(5). 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


[It is an exception to this offense that the motor vehicle was 
transporting recovered materials to a convenience center or scrap 
dealer for recycling. If the defendant proves this exception by a 
preponderance of the evidence, you must find /him/ [her/ not 
guilty.]" 


[It is an exception to this offense that the motor vehicle was 
transporting crushed stone, fill dirt and rock, soil, bulk sand, 
coal, phosphate muck, asphalt, concrete, other building materi- 
als, forest products, unfinished lumber, agricultural lime and ag- 
ricultural products, and that are loaded in compliance with the 
four inch (4”) requirement of 55-7-109. This exception shall not 
apply to any load if any law enforcement officer sees any part of 
the material blowing off the vehicle. If the defendant proves this 
exception by a preponderance of the evidence, you must find /him/ 
[her] not guilty.]"* 


[It is an exception to this offense that the motor vehicle was 
transporting farm produce going to market, or from field to field, 
or from field to storage. If the defendant proves this exception by 


°1T.C.A. § 39-11-106. "7 C.A. § 39-14-507(a)(5), 


10 
TCA. § 39-11-106. "87 C.A. § 39-14-507(a)(6). 
"1 C.A. § 39-11-106. 
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a preponderance of the evidence, you must find /him/] [her] not 
guilty.]" 


Comments 


1. Transporting unsecured litter is a Class B misdemeanor. The court, in 
its discretion, may also require the defendant to work in a recycling center or 
other appropriate location for any stated period of time not to exceed eight (8) 
hours. T.C.A. § 39-14-507(b) and T.C.A. § 39-14-503(d). The court may also 
require the defendant to remove any litter that was dropped, placed or 
discharged by him/her and restore the property or waters damaged by the litter- 
ing to its former condition at the defandant’s expense. T.C.A. § 39-14-506. 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


“41. C.A. § 39-14-507(a)(6). 
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CHAPTER 16 


| COMPUTER OFFENSES 
T.P.I.—Crim. 16.01 Computer Fraud. 
T.P.I.—Crim. 16.02. Computer Tampering 
T.P.1I.—Crim. 16.03 Receiving; Concealing Or Using Proceeds 
Resulting From Computer /Fraud/ 


_ [Tampering] ~ 


T.P.L.—Crim. 16.01 Computer Fraud 


Any person who commits computer fraud is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant, directly or indirectly, [accessed] 
[caused to be accessed] [attempted to access/ any [tele- 
phone system] [telecommunications facility] [computer 
software] [computer program] [data] [computer] [com- 
puter system] [computer network/ or any part thereof; 


and 


(2) that the access was for the purpose of obtaining /money/ 
[property] [services] for the defendant or another by 
means of false or fraudulent /pretenses/ [representations] 
[promises]; | 


and 


(3) that the defendant acted knowingly. 


16.01 
'T'C.A. § 39-14-602(a). 
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(4) 


[Part B: 
(1) 


(2) 


(3) 


(4) 


[Part C: 


(1) 


COMPUTER OFFENSES 16.01 


[and 


that the offense was committed in connection with an 
act of terrorism.]|?] 


or 


that the defendant, directly or indirectly, [accessed] 
[caused to be accessed] [attempted to access/ any [tele- 
phone system] [telecommunications facility] [computer 
software] [computer program] [data] [computer] [com- 
puter system] [computer network] or any part thereof; 


and 


that the access was for the purpose of causing computer 
output to be purposely false for, but not limited to, the 
purpose of obtaining /money/ [property] [services] for the 
defendant or another by means of false or fraudulent 
[pretenses] [representations] [promises]; 


and 
that the defendant acted knowingly. 
[and 


that the offense was committed in connection with an 
act of terrorism.]*] 


or 


that the defendant, directly or indirectly, /accessed] 
[caused to be accessed] [attempted to access/ any [tele- 
phone system] [telecommunications facility] [computer 
software] [computer program] [data] [computer] [com- 
puter system] [computer network/ or any part thereof; 


*The trial judge may wish to uti- “The trial judge may wish to uti- 
lize T.P.I, — Crim. 30.15, Terrorism. lize T.P.I, — Crim. 30.15, Terrorism. 
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and 


(2) that the access was for the purpose of effecting the cre- 
ation or alteration of /a financial instrument] [an 
electronic transfer of funds] with the intent to disrupt, 
alter, misappropriate, or commit fraud; 


and 
(3) that the defendant acted knowingly. 
[and 


(4) that the offense was committed in connection with an 
act of terrorism. |*] 


“Access” means to approach, instruct, communicate, or con- 
nect with, store data in, retrieve or intercept data from, or 
otherwise make use of any resources of a computer, computer 
system, or computer network, or information exchanged from any 
communication between computers or authorized computer users 
and electronic, electromagnetic, electrochemical, acoustic, 
mechanical, or other means.° 


“Authorization” means any and all forms of consent, includ- 
ing both implicit and explicit consent.° 


[“Computer” means a device or collection of devices, includ- 
ing its support devices, peripheral equipment, or facilities, and 
the communication systems connected to it which can perform 
functions including, but not limited to, substantial computation, 
arithmetic or logical operations, information storage or retrieval 
operations, capable of being used with external files, one (1) or 
more operations which contain computer programs, electronic 
instructions, allows for the input of data, and output data (such 
operations or communications can occur with or without interven- 
tion by a human operator during the processing of a job).]’ 


(“Computer network” means a set of two (2) or more com- 
puter systems that transmit data over communication circuits 
connecting them, and input/output devices including, but not 


“The trial judge may wish to uti- °T.C.A. § 39-14-601(2), 
lize T.P.I. — Crim. 30.15, Terrorism. ™C A. § 39-14-601(3). 


°T.C.A. § 39-14-601(1). 
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limited to, display terminals and printers, which may also be 
connected to telecommunication facilities. ]® 


(“Computer program” means an ordered set of data that are 
coded instructions or statements that, when executed by a com- 
puter, cause the computer to process data.]® 


(“Computer software” means a set of computer programs, 
procedures, and associated documentation concerned with the 
operation of a computer, computer system, or computer network 
whether imprinted or embodied in the computer in any manner 
or separate from it, including the supporting materials for the 
software and accompanying documentation.]"° 


(“Computer system” means a set of connected devices includ- 
ing a computer and other devices including, but not limited to, 
one (1) or more of the following: data input, output, or storage de- 
vices, data communication circuits, and operating system com- 
puter programs that make the system capable of performing data 
processing tasks.]"’ 


“Data” means a representation of information, knowledge, 
facts, concepts, or instructions which is being prepared or has 
been prepared in a formalized manner, and is intended to be 
stored or processed, or is being stored or processed, or has been 
stored or processed in a computer, computer system, or computer 
network.]"? 


(“Financial instrument” includes, but is not limited to, any 
check, cashier’s check, draft, warrant, money order, certificate of 
deposit, negotiable instrument, letter of credit, bill of exchange, 
credit card, debit card, marketable security, or any computer 
system representation thereof.]"* 


[“Fraud” is defined as the term is used in normal conversa- 
tion and includes, but is not limited to, deceit, trickery, misrepre- 
sentation and subterfuge.]" 


[“Input” means data, facts, concepts, or instructions in a 


8TC.A. § 39-14-601(5). "NC.A. § 39-14-6019). 
STC A: § 39-14-601(6). 18n CA. § 39-14-601(11). 

10 

Wes § 39-14-601(7). mo A § 39-11-1006. 
T.C.A. § 39-14-601(8). 
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form appropriate for delivery to, or interpretation or processing 
by, a computer.]"® 


[“Output” means data, facts, concepts or instructions 
produced or retrieved by computers from computers or peed 
memory storage devices.]"® 


[*Property” shall include: 
(A) real property; 
(B) computers and computer networks; and. 


(C) financial instruments, computer data, computer pro- 
grams, computer software, and all other personal prop- 
erty regardless of whether they are: (i) tangible or 
intangible; (ii) in a format readable by humans or by a 
computer; (ili) in transit between computers or within a 
computer network or between any devices which com- 
prise a computer; or (iv) located on any paper or in any 
device in which it is stored by a computer or by a 
human.]|" 


[“Services” includes, but is not limited to, the use of a com- 
puter, a computer system, a computer network, computer 
software, computer program, or data to perform tasks.]"® 


(“To process” means to use a computer to put data through a 
systematic sequence of operations for the purpose of producing a 
specified result.]' 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


81 CA. § 39-14-601(12). '8NC.A. § 39-14-601(18). 
EN C.A. § 39-14-601(15). '91C.A. § 39-14-601(20). 
"1 C.A. § 39-14-601(17). 207 CA. § 39-11-106. 
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The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


[The trial judge should now instruct the jury with respect to 
fixing value utilizing T.P.I. — CRIM. 11.08(a), Fixing Value, us- 
ing both sections (A) and (1), if applicable.] 

COMMENTS 
1. Accessing a computer by means of false or fraudulent pretenses, 
representations or promises is punished as theft under T.C.A. § 39-14- 
105. T.C.A. § 39-14-602(a). See Comment One to T.P.I.—Crim. 11.01, 
Theft of property. Any person who violates this section in connection 
with an act of terrorism commits a Class A felony. T.C.A. § 39-14-602(d). 


2. See T.P.I. — Crim. 2.06, Burden of proof: Venue (computer offenses). 


217. C.A, § 39-11-301(a)(2). 227C.A, § 39-11-106. 
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T.P.1.—Crim. 16.02 Computer Tampering 


Any person who commits computer tampering is guilty of a 


crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant, without authorization, directly or 
indirectly, accessed any /computer] [computer system] 
[computer network]; 


and 


(2) that the defendant acted intentionally. 


land 


(3) that the offense was committed in connection with an 
act of terrorism. |*] 


[Part B: 


(1) (a) 


(b) 


or 


that the defendant, without authorization, directly 
or indirectly, faltered] [damaged] [destroyed] [at- 
tempted to damage/ [attempted to destroy] [caused 
the disruption to the proper operation of] any com- 
puter; 


or 


that the defendant, without authorization, directly 
or indirectly, performed any act which was respon- 
sible for the disruption of any /computer/] [computer 
system] [computer network] [computer software] 
[computer program] [data which resides or exists 


16.02 *The trial judge may wish to uti- 


'T.C.A. § 39-14-602(b). lize T.PI. — Crim. 30.15, Terrorism. 
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internal or external to a computer, computer system 
or computer network/; 

and 
(2) that the defendant acted intentionally. 
[and 

(3) that the offense was committed in connection with an 

act of terrorism.]*] 
or 

peartcc: 

(1) that the defendant, without authorization, directly or 
indirectly, introduced or was responsible for the mali- 
cious input of any computer contaminant into any /com- 
puter] [computer system] [computer network]; 

and 
(2) that the defendant acted intentionally. 
[and 

(3) that the offense was committed in connection with an 

act of terrorism.]*] 
or 

[Part D: 

(1) that the defendant, without authorization, directly or 
indirectly /accessed/ [caused to be accessed/ [attempted 
to access] any computer sora re. computer network, or 
any part thereof; 

and 

(2) that this act was committed /for the purpose of mali- 
ciously gaining access to computer material] [to tamper 

*The trial judge may wish to uti- *The trial judge may wish to uti- 


lize T.P.JI. — Crim. 30.15, Terrorism. lize T.P.I. — Crim. 30.15, Terrorism. 
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maliciously with computer security devices including, 
but not limited to, system hackers]; 


and 
(3) that the defendant acted intentionally. 
[and 


(4) that the offense was committed in connection with an 
act of terrorism.]*] | | 


or 
[Part E: 


(1) that the defendant, without authorization, directly or 
indirectly [made] [caused to be made/ an unauthorized 
copy, in any form, including, but. not limited to any 
[printed] [electronic form of] computer [data/ [programs] 
[software] [residing in] [communicated by] [produced by] 
a computer or computer network; 


and 
(2) that the defendant acted intentionally. 
[and 


(3) that the offense was committed in connection with an 
act of terrorism. ]*] 


[“Access” means to approach, instruct, communicate, or con- 
nect with, store data in, retrieve or intercept data from, or 
otherwise make use of any resources of a computer, computer 
system, or computer network, or information exchanged from any 
communication between computers or authorized computer users 
and electronic, electromagnetic, electrochemical, acoustic, 
mechanical, or other means.]’ 


*The trial judge may wish to uti- lize T.P.I. — Crim. 30,15, Terrorism. 
lize T.PI. — Crim. 30.15, Terrorism. ™C.A. § 39-14-601(1). 


*The trial judge may wish to uti- 
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“Authorization” means any and all forms of consent, includ- 
ing both implicit and explicit consent.* 


“Computer” means a device or collection of devices, including 
its support devices, peripheral equipment, or facilities, and the 
communication systems connected to it which can perform func- 
tions including, but not limited to, substantial computation, arith- 
metic or logical operations, information storage or retrieval opera- 
tions, capable of being used with external files, one (1) or more 
operations which contain computer programs, electronic instruc- 
tions, allows for the input of data, and output data (such opera- 
tions or communications can occur with or without intervention 
by a human operator during the processing of a job).° 


(“Computer contaminants” means any set of computer 
instructions that are designed to modify or in any way alter, 
damage, destroy, or disrupt the proper operation of.a computer 
system, or computer network without the intent or authorization 
of the owner of the information. They include, but are not limited 
to, a group of computer instructions commonly called viruses or 
worms, which are self-replicating or self-propagating and are 
designed to contaminate other computer programs or computer 
data, consume computer resources, modify, destroy, record or 
transmit data, or in some other fashion usurp the normal opera- 
tion of the computer, computer system, or computer iTS UO DS 
Some contaminants may include: 


(A) “Virus,” meaning a migrating program which, at least, 
attaches itself to the operating system of any computer it enters 
and can infect any other computer that has access to an “infected” 
computer; : 


(B) “Worm,” meaning a computer program or virus that 
spreads and multiplies, eventually causing a computer to “crash” 
or cease functioning, but does not attach itself to the iit 
system of the computer it “infects”.]" 


(“Computer network” means a set of two (2) or more com- 
puter systems that transmit data over communication circuits 
connecting them, and input/output devices including, but not 


sapkeey: oacqe lea tele sie Sota Oe n C.A. § 39-14-601(4), 
°T.C.A. § 39-14-601(3). 
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limited to, display terminals and printers, which may also be 
connected to telecommunication facilities.]" 


“Computer program” means an ordered set of data that are 
coded instructions or statements that, when executed by a com- 
puter, cause the computer to process data.’ 


(“Computer software” means a set of computer programs, 
procedures, and associated documentation concerned with the 
operation of a computer, computer system, or computer network 
whether imprinted or embodied in the computer in any manner 
or separate from it, including the supporting materials for the 
software and accompanying documentation.]" 


(“Computer system” means a set of connected devices includ- 
ing a computer and other devices including, but not limited to, 
one (1) or more of the following: data input, output, or storage de- 
vices, data communication circuits, and operating system com- 
puter programs that make the system capable of SHAE ss data 
processing tasks.]" 


[“Data” means a representation of information, knowledge, 
facts, concepts, or instructions which is being prepared or has 
been prepared in a formalized manner, and is intended to be 
stored or processed, or is being stored or processed, or has been 
stored or processed in a computer, computer system, or computer 
network.]"° 


“Input” means data, facts, concepts, or instructions in a form 
appropriate for delivery to, or interpretation or processing by, a 
computer."® 


[“Malicious” means without just cause or excuse.]"” 


“Output” means data, facts, concepts or instructions produced 
or retrieved by computers from computers or computer memory 
storage devices.”® 


[“Owner” means an owner or lessee of a computer or a com- 


"1.C.A. § 39-14-601(5). 51.C.A. § 39-14-601(9). 

'2n0.A. § 39-14-601(6). LCA. § 39-14-601(12). -~ 
'SP.C.A. § 39-14-601(7). ah Black’s Law Dictionary (7 
“TCA. § 39-14-601(8). '8T.C.A. § 39-14-601(15). 
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puter network, or an owner, lessee or licensee of computer data, 
computer programs, or computer software.]" 


[“System hacker” means any person who knowingly accesses 
and without authorization alters, damages, deletes, destroys, or 
otherwise uses any data, computer, computer system, or com- 
puter network.]”° 


“To process” means to use a computer to put data through a 
_ systematic sequence of operations for the purpose of producing a 
specified result.”" 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.]” 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]”* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


[For Parts B and HE, the trial judge should now instruct the 
jury with respect to fixing value utilizing T.P.I. — CRIM. 11. 
03(a), Fixing Value, using both sections (A) and (I), if applicable.] 


[It is a defense to prosecution for the offense in Part A of this 
instruction that a computer network was operated in such a way 
as to allow anonymous access to that network.]” 


COMMENTS 


1. A violation of Part A is a Class C misdemeanor. T.C.A. § 39-14-602(b)(1). 
A violation of Part B is punished as theft under T.C.A. § 39-14-1085. 
T.C.A. § 39-14-602(b)(2). See Comment One to T.P.I.—Crim. 11.01, Theft 
of property. A violation of Part C is a Class B misdemeanor. T.C.A. § 39- 


197 C.A. § 39-14-601(16). 87. C.A. § 39-11-301(a)(2). 
207.C.A. § 39-14-601(19). 24nCA. § 39-11-106. 


21 
SICA. § 39-14-601(20). 57. C.A. § 39-14-602(b)(1). 
T.C.A. § 39-11-106. 


605 


16.02 T.P.L.—CRIM. Ch. 16 


14-602(b)(3). A violation of Part D is a Class A misdemeanor. T.C.A. 
§ 39-14-602(b)(4). A violation of Part E is punished as theft under T.C.A. 
§ 39-14-105. T.C.A. § 39-14-602(b)(5). Any person who violates this sec- . 
tion in connection with an act of terrorism commits a Class A felony. 
T.C.A. § 39-14-602(d). 


2. See T.P.I, — Crim. 2.06, Burden of proof: Venue (computer offenses). : 
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Ch, 16 COMPUTER OFFENSES 16.03 


T.P.L.—Crim. 16.03 Receiving, Concealing Or 
Using Proceeds Resulting 
From Computer /Fraud/ 
[Tampering] 


Any person who receives, conceals, uses or aids another in 
receiving, concealing or using proceeds resulting from computer 
[fraud] [tampering] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:’ 


[Part A: 


(1) that the defendant /received/ [concealed] [used] [aided 
another in [receiving] [concealing] [using]] any proceeds 
resulting from computer /fraud’] [tampering’/; 


and 
(2) that the defendant acted knowingly. 
[and 


(3) that the offense was committed in connection with ‘an 
act of terrorism.|*] 


or 
[Part B: 


(1) that the defendant /received/ [concealed/ [used/ [aided 
another in [receiving] [concealing] [using/] any [books] 
[records] [documents] [property] [financial instrument] 
[computer software] [computer program] [other material, 


16.03 “The trial judge will need to in- 
'T.C.A. § 39-14-602(c). struct the jury as to Part B only of T.P.I. 
*The trial judge will need to in- — Crim. 16.02, Computer tampering. 
struct the jury as to Part A, Part B or 4 wd icing : ' 
Part C, whichever is applicable, of T.PI.° The trial judge may wish to uti- 
— Crim. 16,01, Computer fraud. lize T.P.I. — Crim. 30.15, Terrorism. 
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property or objects] obtained as the result of computer 
[fraud] [tampering®]; 


and 
(2) that the defendant acted knowingly. 
[and 


(3) that the offense was committed in connection with an 
act of terrorism.]’] 


“Computer” means a device or collection of devices, including 
its support devices, peripheral equipment, or facilities, and the 
communication systems connected to it which can perform func- 
tions including, but not limited to, substantial computation, arith- 
metic or logical operations, information storage or retrieval opera- 
tions, capable of being used with external files, one (1) or more 
operations which contain computer programs, electronic instruc- 
tions, allows for the input of data, and output data (such opera- 
tions or communications can occur with or without intervention 
by a human operator during the processing of a job).® 


(“Computer network” means a set of two (2) or more com- 
puter systems that transmit data over communication circuits 
connecting them, and input/output devices including, but not - 
limited to, display terminals and printers, which may also be 
connected to telecommunication facilities.]* 


“Computer program” means an ordered set of data that are 
coded instructions or statements that, when executed by a com- 
puter, cause the computer to process data." 


(“Computer software” means a set of computer programs, 
procedures, and associated documentation concerned with the 
operation of a computer, computer system, or computer network 
whether imprinted or embodied in the computer in any manner 


2 sole tral Idee, will nese {trans "The trial judge may wish to uti- 
struct the jury as to Part A, or 1; eye 
Beet Chichovete apalicablerah Ts ce ee meee ere er 


— Crim. 16.01, Computer fraud. °T.C.A. § 39-14-601(3). 
6. , : . : 
The trial judge will need to in- 9 wine ae 
struct the jury as to Part B only of T.P.I. Haber § 89-14-601(5). 
— Crim. 16.02, Computer tampering. T.C.A. § 39-14-601(6). 
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or separate from it, including the supporting TRICE for the 
software and accompanying documentation.]"' 


(“Computer system” means a ‘Bet of connected devices includ- 
ing a computer and other devices including, but not limited to, 
one (1) or more of the following: data input, output, or storage de- 
vices, data communication circuits, and operating system com- 
puter programs that make the system capable of performing data 
processing tasks.]'? 


[“Data” means a representation of information, knowledge, 
facts, concepts, or instructions which is being prepared or has 
been prepared in a formalized manner, and is intended to be 
stored or processed, or is being stored or processed, or has been 
stored or processed in a computer, computer system, or computer 
network.]" 


(“Financial instrument” includes, but is not limited to, any 
check, cashier’s check, draft, warrant, money order, certificate of 
deposit, negotiable instrument, letter of credit, bill of exchange, 
credit card, debit card, marketable security, or any computer 
system representation thereof.]" 


“Input” means data, facts, concepts, or instructions in a form 
appropriate for delivery to, or interpretation or processing by, a 
computer." 


“Output” means data, facts, concepts or instructions produced 
or retrieved by computers from computers or computer memory 
storage devices." 


[(“Property” shall include: 
(A) real property; 
(B) computers and computer networks; and 


(C) financial instruments, computer data, computer pro- 
grams, computer software, and all other personal prop- 

_ erty regardless of whether they are: (i) tangible or 
intangible; (ii) in a format readable by humans or by a 


"™NC.A. § 39-14-601(7). MN C.A, § 39-14-601(11). 
27 C.A, § 39-14-601(8). '8T.C.A. § 39-14-601(12), 
'8T.C.A. § 39-14-601(9). '6T CLA. § 39-14-601(15), 
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computer; (iii) in transit between computers or within a 
computer network or between any devices which com- 
prise a computer, or (iv) located on any paper or in any 
device in which it is stored by a computer or by a 
human.]"” 


“To process” means to use a computer to put data through a 
systematic sequence of operations for the purpose of Proce ne: a 
specified result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result. ft 


[The trial judge should now instruct the jury with respect to 
fixing value utilizing T.P.I. — CRIM. 11.03(a), Fixing Value, us- 
ing both sections (A) and (I), if applicable.] 


COMMENTS 


1. Receiving, concealing, using or aiding another in receiving, concealing or 
using proceeds from computer fraud or tampering is punished as theft 
under T.C.A. § 39-14-105. T.C.A. § 39-14-602(c). See Comment One to 
T.P.I1.—Crim, 11.01, Theft of property. Any person who violates this sec- 
tion in connection with an act of terrorism commits a Class i felony. 
T.C.A. § 39-14-602(d). 


2. See T.P.I. — Crim. 2,06, Burden of proof: Venue (computer offenses). 


"™N.C.A. § 39-14-601(17). °T.C.A, § 39-11-301(a)(2). 
"T.C.A. § 39-14-601(20). 211 C.A. § 39-11-1086. 
"°T.C.A. § 39-11-106. 
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CHAPTER 17 


CRIMINAL INSTRUMENTS 
T.P.1I—Crim. 17.01 Possession of burglary tools 
T.P.I.—Crim. 17.02 Possession of explosive components 


T.P.1.—Crim. 17.01 Possession of burglary tools 


Any person who commits the offense of unlawful possession 
of burglary tools is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant possessed a [tool] [machine] [imple- 
ment]; 


and 


(2) that the defendant intended [to use the (tool) (machine) 
(implement)] [allow the (tool) (machine) Gmplement) to 
be used] to commit a burglary. 


[There are two (2) types of possession recognized in the law: 
actual possession and constructive possession. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]? 


[The law also recognizes that possession may be sole or joint.® 
If one (1) person alone has actual or constructive possession of a 
thing, possession is sole. If two (2) or more persons have actual or 
constructive possession of a thing, their possession is joint.] 


17.01 121 (Tenn. Crim. App. 1981). 


'T.C.A. § 39-14-701. *°State v. Copeland, 677 S.W.2d 
2ctate v. Williams, 623 S.W.2d 471 (Tenn. Crim. App. 1984). 
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A “burglary” is committed when a person enters a building 
or motor vehicle or remains concealed in a building, without the 
effective consent of the owner of that property, with the intent to 
commit a theft, assault or a felony therein.* 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[((a) induced by deception or coercion /the trial judge should 

_ include in the instruction applicable language from the 

statutory definitions for deception? or coercion’ if fairly 
raised in the proof]';| or 


[(b) given by a person the defendant knows is not autho- 
rized to act-as an agent;] or 


[(c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or 


[(d) given solely to detect the commission of an offense].® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


Comments 


1. Possession of burglary tools is a Class A misdemeanor. T.C.A. § 39-14- 
701. | 


‘*T.C.A. § 39-14-402. The trial "State v. Pope, 427 S.W.3d 363 
judge may wish to charge T.PI.—Crim. (Tenn. 2013). 
Ce in pl is defini- 
14.01, Burglary, in place of this defini ®NC.A. § 39-11-106. 


tion. 
ST'C.A. § 39-11-106. *T'C.A. § 39-11-106. 
67.C.A. § 39-11-106. 
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T.P.1.—Crim. 17.02 Possession of explosive: 
components 


Any person who unlawfully possesses any explosive compo- 
nent is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant unlawfully possessed a /fuse cap/ 
[detonator] [wiring] [describe other component/ which 
was part of an explosive; 


and 


(2) that the defendant intended to [produce] [manufacture] 
an explosive device. 


[There are two (2) types of possession recognized in the law: 
actual possession and constructive possession. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]? 


[The law also recognizes that possession may be sole or joint.* 
If one (1) person alone has actual or constructive possession of a 
thing, possession is sole. If two (2) or more persons have actual or 
constructive possession of a thing, their possession is joint.] 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.‘ 


[Only for offenses committed on or after 5/8/15: It is a 
defense to prosecution for this offense that the component part of 
an explosive was solely intended to be used in creating an explod- 


17.02 *State v. Copeland, 677 S.W.2d 
'TC.A. § 39-14-702. 471 (Tenn. Crim. App. 1984). 
State v. Williams, 623 S.W.2d "T.C.A. § 39-11-106. 


121 (Tenn. Crim. App. 1981). 
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ing target for use in lawful sporting activity, and the part was 
possessed by a person eighteen (18) years of age or older.]° 


Comments 


1. Unlawful possession of explosive components is a Class A misdemeanor. 
T.C.A. § 39-14-702. 


6 


°T.C.A. § 39-14-702(c). 
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ABANDONMENT AND NONSUPPORT 
T.P.I.—Crim. 18.01 Nonsupport 
T.P.1.—Crim. 18.02 Flagrant nonsupport (leaving state) 


T.P.1.—Crim. 18.01 Nonsupport 


Any person who commits the offense of nonsupport is guilty 
of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant failed to provide support; 
and 

(2) that oe defendant was able to provide the support; 
and 


(3) that the defendant knew that /he/ [she] had a duty to 
provide support to a /minor child] [child who, because of 
physical or mental disability, was unable to be self- 
supporting] [spouse who, because of physical or mental 
disability, was unable to be self-supporting]. 


[“Child” includes legitimate children and children whose par- 
entage has been admitted by the person charged or established 
by judicial action.]? 


[‘“Minor” means any person under eighteen (18) years of age.]* 


18.01 27.C.A. § 39-15-101(b), 
'T.C.A. § 39-15-101(a). 3T.C.A. § 39-11-106. 
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“Support” includes, but is not limited to, financial assistance, 
food, shelter, clothing, medical attention or, if determined 
elsewhere by law, other necessary care.’ 


“Knowing” means that a person acts knowingly with respect 
to the conduct or to circumstances surrounding the conduct when 
the person is aware of the nature of the conduct or that the cir- 
cumstances exist. A person acts knowingly with respect to a result 
of the person’s conduct when the person is aware that the conduct 
is reasonably certain to cause the result.° 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


Comments 


1. Nonsupport is a Class A misdemeanor. T.C.A. § 39-15-101(e). 


4T.C.A. § 39-15-101(c). ®T.C.A. § 39-11-301(a)(2). 
ST.C.A. § 39-11-106. 'TC.A. § 39-11-106. 
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T.P.I1.—Crim. 18.02 Flagrant nonsupport (leaving 
state) 


Any person who commits the offense of flagrant nonsupport 
is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant left or remained without the state; 
and 


(2) that the defendant did so to avoid a legal duty of sup- 
port; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.” 


“Support” includes, but is not limited to, financial assistance, 
food, shelter, clothing, medical attention or, if determined 
elsewhere by law, other necessary care.* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 


18.02 tencing Commission Comment. 


ITC.A. § 39-15-101(d)(1). NT.C.A. § 39-15-101(c). 
?7.C.A. § 89-11-301(b) and T.C.A. T.C.A. § 89-11-106. 
§ 39-11-301(c) and accompanying Sen- 5T.C.A. § 39-11-106. 
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conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® - | 


Comments | 
1, Flagrant nonsupport is a Class E felony. T.C.A. § 39-15-101(e). 
2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 


that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


6T.C.A. § 39-11-106. 
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CHAPTER 20 


INCEST AND BIGAMY 
T.P.I.—Crim. 20.01 Incest 
T.P.I.—Crim. 20.02 Bigamy 


T.P.L.—Crim. 20.01 Incest 


Any person who commits the offense of incest is guilty of a 
crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant engaged in sexual penetration with 
another; 


and 


(2) that the defendant knew that the other person was [his/ 
[her] [(insert relationship)] 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.” 


[The term “brother” or “sister” includes brother or sister of 
the whole blood, half-blood or by adoption.]° 


[“Cunnilingus” means a sex act accomplished by placing 
mouth or tongue on or in the vagina of another.]* 


[“Fellatio” means a sex act accomplished with the male sex 


20.01 3T.C.A. § 39-15-302(a)(2). 


1 
cs pO-18-802\a) 1). “This definition is derived from 
T.C.A. § 39-11-302(b) and T.C.A. former T.P.I.—Crim. 9.04, Crimes 

§ 39-11-302(c) and accompanying Sen- against nature. 

tencing Commission Comment. 
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organ and the mouth or lips of another. Intrusion into the alleged 
victim’s mouth is not required.]° 


“Sexual penetration” means sexual intercourse, cunnilingus, 
fellatio, anal intercourse or any other intrusion, however slight, 
of any part of a person’s body or of any object into the genital or 
anal openings of another person’s body, but emission of semen is 
not required.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.° 


Comments 
1. Incest is a Class C felony. T.C.A. § 39-15-302(b). 


2. The trial judge may want to instruct on accomplice. See T.P.I.—Crim. 
42.09, Accomplice. 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 


*State v. Marcum, 109 S.W.3d_ against nature. 


300, 303-04 (Tenn. 2003). "T.C.A. § 39-11-106. 
"This definition is derived from °T.C.A. § 39-11-106. 
former T.P.I.—Crim. 9.04, Crimes °T'C.A. § 39-11-106. 
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be charged for this offense. 
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T.P.L.—Crim. 20.02 Bigamy 


Any person who commits the offense of bigamy is guilty of a 
crime. i 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 
(1) that the defendant was married; 
! spar 


(2) that the marriage had not been dissolved by death, 
divorce or annulment; 


and 


(3) that the defendant purported /to marry] [only for of- 
fenses committed on or after 7/1/13: [to be married 
to/] a person other than /his/ [her] spouse in this state 
under circumstances that would, if /he/ /she/ were not 
already married, constitute a marriage; 


and 


(4) that the defendant acted either intentionally, knowingly 
or recklessly.?] 


or 
[Part B: 


(1) that the defendant purported /to marry] [only for of- 
fenses committed on or after 7/1/13: [to be married 
to/| a person other than /his/ [her] spouse; 


and 


(2) that the defendant knew that such person was married; 


20.02 § 39-11-302(c) and accompanying Sen- 
INC.A. § 39-15-301(a). tencing Commission Comment. 


27.C.A. § 39-11-302(b) and T.C.A. 
623 


20.02 T.P.I.—CRIM. Ch. 20 
| and - 


(3) that such action was under circumstances that would 
constitute a marriage if the person were not already 
married; | 


and 


(4) that the defendant acted either intentionally, know- 
ingly, or recklessly.*] 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.‘ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the person’s standpoint.® 


[It is a defense to prosecution that the defendant reasonably 
believed that /his/ [her] marriage had been dissolved by /death] 
[divorce] [annulment].’ If evidence is introduced supporting the 
defense of a reasonable belief that the marriage had been dis- 
solved by /death/ [divorce] [annulment/, the burden is on the 
state to prove beyond a reasonable doubt that the defendant did 


i 


ST.C.A. § 39-11-302(b) and T.C.A. 67.C.A. § 39-11-106. 
§ 39-11-302(c) and accompanying Sen- 'T.C.A. § 39-15-301(b). This de- 
tencing Commission Comment. fense is applicable only to T.C.A. § 39- 


4 15-301(a)(1) and should be charged 
Liang $ 39-11-106. only in conjunction with Part A of this 
T.C.A. § 39-11-106. | instruction. 
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not have the reasonable belief.® If you find from the evidence that 
the defendant reasonably believed that /his/ [her] marriage had 
been dissolved by /death/ [divorce] [annulment], or if you have a 
reasonable doubt thereof, you must find the defendant not guilty 
of this offense.]® 


Comments 


1, Bigamy is a Class A misdemeanor. T.C.A. § 39-15-301(c). For offenses oc- 
curring on or after 7/1/13, the maximum fine is five thousand dollars ($5,000). 
T.C.A. § 39-15-301(d). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


8T'C.A. § 39-11-201(a)(3). °T.C.A. § 39-11-203(d). 


625 


CHAPTER 21 


OFFENSES INVOLVING MINORS 


T.PI.—Crim. 
TPT Orin 
T.PJI.—Crim. 
EP Pele rin 
T.P.I.—Crim. 
T.P.I.—Crim. 
T.P.1.—Crim. 
T.P.I,—Crim. 
T.P.I.—Crim. 
T.P.1.—Crim. 


21.01 
21.02 
21.03(a) 
21:03(b) 


21.04 
21.05 
21.06 
21.07 
21.08 
21.09 


Aggravated child /abuse/ [neglect] (for 
offenses committed on or after 7/1/09) 


Child [abuse] [neglect] (for offenses 
committed on or after July 1, 2005) 


Parental or custodial child 
endangerment 


Aggravated parental or custodial child 
endangerment | 


[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
Contributing to delinquency 


Enticing a child to purchase alcoholic 
beverages—Purchasing alcoholic 
beverages for a child 


T.P.I1.—Crim. 21.01 Aggravated child [abuse] 


[neglect] (for offenses 
committed on or after 7/1/09)' 


Any person who commits the offense of aggravated child 
[abuse] [neglect] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 


[Part A: 


‘This pattern instruction for- 


21.01 


obtain that pattern instruction, see 
T.P.I. 21.01(a) (22nd ed. 2018), or an 


merly contained the jury charge for earlier edition. 
the statutory version of this offense 27C.A. § 39-15-402(a), 
committed prior to July 1, 2009. To 
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(1) that the defendant® knowingly, other than by accidental 
means,’ treated a child in such a manner as to inflict 
injury; 


(2) 


(3) 


[Part B;: 


(a) 


(b) 


(c) 


(d) 


and 


that the act of abuse resulted in serious bodily 
injury to the child; | 


or 


that a [deadly weapon] [dangerous instrumentality] 
[controlled substance] [only for offenses commit- 
ted on or after 5/15/12: controlled substance ana- 
logue/ was used to accomplish the act; 


or 


that the act of abuse /was especially heinous, atro- 
cious or cruel] [involved the infliction of torture to 
the victim]; 


or 


[only for offenses committed on or after 7/1/11: 
that the act.of abuse resulted from the knowing 
exposure of the child to the initiation of a process 
intended to result in the manufacture of 
methamphetamine. | 


land 


that the child was [eight (8) one of age or less] [vulner- 
able because the child was [mentally defective] [mentally 
incapacitated] [suffering from a physical disability]]/.]] 


or 


3If the trial judge is considering stood by persons of ordinary intel- 
trying two or more defendants at the ligence, it is not necessary for the 


same time, see Comment 3. 


court to define or explain it further. 


4 Ag the term “accidental means” State Vv, Hanson, 279 S.W.3d 265, 282 
is in common use and can be under- (Tenn. 2009). 
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(1) that the defendant’ knowingly neglected a child so as to 
adversely affect the child’s health and welfare; 


(2) 


(3) 


(a) 


(b) 


(c) 


(d) 


and 


that the act of neglect resulted in serious bodily 
injury to the child; 


or 


that a [deadly weapon] [dangerous instrumentality] 
[controlled substance] [only for offenses commit- 
ted on or after 5/15/12: controlled substance ana- 
logue/ was used to accomplish the act; 


or 


that the act of neglect /was especially heinous, atro- 
cious or cruel] [involved the infliction of torture to 
the victim]; 


or 


[only for offenses committed on or after 7/1/11: 
that the act of neglect or endangerment resulted 
from the knowing exposure of the child to the initia- 
tion of a process intended to result in the manufac- 
ture of methamphetamine. ] 


[and 


that the child was /eight (8) years of age or less] [vulner- 
able because the child was [mentally defective] [mentally 
incapacitated] [suffering from a physical disability]].]| 


eee 


] is a controlled substance analogue.]® 


[“Adversely affect the child’s health and welfare” may 
include, but not limited to, /the natural effects of starvation or 


5If the trial judge is considering ement and it is one listed in T.C.A. 
trying two or more defendants at the § 39-17-452 as an analogue. If it is not 


same time, see Comment 3. 


listed, it will be a jury question, and 


‘The trial judge should include the trial judge should utilize 31.20, 


this bracketed language if a controlled Controlled Substance Analogue. 
substance analogue is alleged in an el- 
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dehydration] [Only for offenses committed on or after July 1, 
2019: acts of female genital mutilation as defined in T.C.A. § 39- 
13-110].]’ 


“Child” means a person under eighteen (18) years of age.° 


(“Controlled substance” means a drug, substance, or immedi- 
ate precursor in Schedules I through VII of §§ 39-17-403 — 39- 
17-416. [____] is a /drug] [substance] [immediate precursor] 
in Schedules I through VII of §§ 39-17-403 — 39-17-416.] 


[A “dangerous instrumentality” is any item that in the man- 
ner of its use or intended use as applied to a child is capable of 
producing serious bodily injury to a child.]° 


(“Deadly weapon” means a firearm or anything manifestly 
designed, made, or adapted for the purpose of inflicting death or 
serious bodily injury; or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.]"° 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon] [, or any 
firearm muffler or firearm silencer] [any destructive device]."* 
[The definition of “firearm” does not include an antique 
firearm."*]* 


[(“Heinous” means grossly wicked or reprehensible, abomina- 
ble; odious; vile. “Atrocious” means extremely evil or cruel; mon- 
strous; exceptionally bad; abominable. “Cruel” means disposed to 
inflict pain or suffering; causing suffering; painful.]"* 


[“Injury” includes a cut, abrasion, bruise, burn or disfigure- 


silencer” if it fairly raised in the proof. 


'SThe trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 


"T.C.A. § 39-15-401(g). 
81.C.A. § 39-15-401(a) and (b). 
°T'C.A. § 39-15-402(e). 


T.C.A. § 39-11-106. 

"The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 


"The trial judge’ should consult 
27 C.FR. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 


raised in the proof. 

“The trial judge should consult 
T.C.A. § 89-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 

T.C.A. § 39-11-106. 

STaken from State v. Williams, 
690 S.W.2d 517, 529 (Tenn. 1985). 
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ment, and physical pain or temporary illness or impairment of 
the function of a bodily member, organ, or mental faculty.]"’ 


[To constitute “neglect,” the state must prove beyond a rea- 
sonable doubt that there was an actual adverse effect to the 
child’s health and welfare. A mere risk of harm is not sufficient." 
Neglect is a continuing course of conduct beginning with the first 
act or omission that causes adverse effects to a child’s health and 
welfare, and can be an act of commission or omission."*] 


(“Serious bodily injury to the child” means bodily injury that 
involves a substantial risk of death; protracted unconsciousness; 
extreme physical pain; protracted or obvious disfigurement; or 
protracted loss or substantial impairment of a function of a bodily 
member, organ or mental faculty [or a broken bone of a child who 
is eight (8) [only for offenses committed on or after 7/1/14: 
twelve (12)] years of age or less]. Serious bodily injury to the 
child includes, but is not limited to, second or third degree burns, 
a fracture of any bone, a concussion, subdural or subarachnoid 
bleeding, retinal hemorrhage, cerebral edema, brain contusion, 
injuries to the skin that involve. severe bruising or the likelihood 
of permanent or protracted disfigurement including those 
sustained by whipping children with objects, [Only for offenses 
committed on or after July 1, 2019: or acts of female genital 
mutilation as defined in T.C.A. § 39-13-110].|* (“Bodily injury” 
includes a cut, abrasion, bruise, burn or disfigurement, and phys- 
ical pain or temporary illness or impairment of the function of a 
bodily member, organ, or mental faculty.]*" 


“Torture” means the infliction of severe physical or mental 
pain upon the victim while he or she remains alive and 
conscious. ]” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 


7.C.A. § 39-11-106. This is the omit the language regarding a broken 
definition of “bodily injury.” bone of a child if not fairly raised in 
wer os et 53 S.W.3d _ the proof. | 
666, 668-72 (Tenn. 21 
"8State v. Adams, 24 9.W.8d 289, 1 ants ot ia 
294-97 (Tenn. 2000). Taken from State v. Williams, 
207 C.A, §§ 39-15-402(c) and 39- 690 S.W.2d 517, 529 (Tenn. 1985). 
11-106. The trial judge may wish to } 10 
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when the person is aware of the nature of the conduct or that the 
circumstances exist.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted “intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct when it is the person’s con- 
scious objective or desire to engage in the conduct.” 


[Only for offenses committed prior to 7/1/16: It is an 
exception to this offense that the child was being provided treat- 
ment by spiritual means through prayer alone in accordance with 
the tenets or practices of a recognized church or religious church 
or religious denomination by a duly accredited practitioner 
thereof in lieu of medical or surgical treatment. If the deyndant 
proves this exception by a preponderance of the evidence,” you 
must find [him] [her] not guilty.]”” 


Comments 


1. Aggravated child abuse and neglect is a Class B felony. T.C.A. § 39-15- 
402(b). Aggravated child abuse and neglect of a child eight (8) years of 
~-- age or less, or who was vulnerable because mentally defective, mentally 
incapacitated or suffering from physical disability is'a Class A felony. 
For offenses committed on or after 7/1/11, the court may, in addition to 
any other punishment otherwise authorized by law, order a person 
convicted of aggravated child abuse to refrain from having any contact 
with the victim of the offense, including but not limited to, attempted 
contact through Internet services or social networking web sites; 
provided that the person has no parental rights to such victim at the 
time of the court’s order. T.C.A. § 39-15-402(g). For an offense of ag- 
gravated child neglect committed on or after 7/1/13 but prior to 7/1/14, 


°7.C.A. § 39-11-106. The “result 
of conduct” language in the definitions 
of “knowingly” and “intentionally” has 
been removed from this instruction, as 
the Tennessee Supreme Court has held 
that “the mens rea of ‘knowing’ refers 
only to the conduct elements of treat- 
ment or neglect of a child under the 
child abuse statute and [we] conclude 
that the child abuse offenses are not 
result-of-conduct offenses.” State v. 
Ducker, 27 S.W.3d 889, 897 (Tenn. 
2000). 

247.C.A. § 39-11-301(a)(2). 

°T.C.A. § 39-11-106. The “result 
of conduct” language in the definitions 
of “knowingly” and “intentionally” has 


been removed from this instruction, as 
the Tennessee Supreme Court has held 
that “the mens rea of ‘knowing’ refers 
only to the conduct elements of treat- 
ment or neglect of a child under the 
child abuse statute and [we] conclude 
that the child abuse offenses are not 
result-of-conduct offenses.” State v 
Ducker, 27 S.W.3d 889, 897 (Tenn. 
2000). 


67 C.A. § 39-11-202(b)(2). The 
trial judge should utilize T.PI. — 
CRIM. 42.01 (Preponderance of evi- 
dence), | 

271. C.A. § 39-15-402(c) repealed 
as of 7/1/16. 
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—— 


the defendant must serve 70% of the sentence imposed less sentence 
credits earned and retained, and no credits can reduce the release 
eligibility below 55%. For offenses committed on or after 7/1/14, the 
defendant must serve 85% of the sentence imposed less sentence credits 
earned and retained, and no credits can reduce the eligibility below 70%. 
T.C.A. § 40-35-501(k). 


. The Committee is of the opinion that the language of T.C.A. § 39-15- 


402(c) are words “of similar import” as the term is used in T.C.A. § 39- 
11-202 (Exceptions). 


. If the trial judge is considering trying two or more defendants for this of- 


fense at the same time, the judge should become familiar with the issues 
raised in State v. Gomez, 367 S.W.3d 2387 (Tenn. 2012) and the perils 
encountered when one defendant attempts to garner character proof — 
from another co-defendant, whose credibility is then impeached by 
knowledge of prior bad acts of the defendant. The Court “underscores 
the difficulty in pursuing joint trials for co-defendants who are charged 
with abuse of a child.. . . Although we decline to require the severance 
of the trials of defendants in [child abuse/neglect/endangerment] cases, 
trial courts should give motions to sever serious consideration when 
such motions are made.” Id. at 246, n. 7. 


The Court also held that “when a trial court permits cross-examination 
of a [co-defendant] character witness concerning specific instances of a 
defendant’s conduct, the trial court must provide an instruction limiting 
consideration of the evidence for the purpose of evaluating the character 
witness’s credibility. State v. Nesbit, 978 S.W.2d 872, 883 (Tenn. 1998).” 
Gomez at 247. To that end, the trial judge may wish to utilize a modified 
form of T.P.I. — Crim. 42.10, Evidence of other crimes. 
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T.P.I.—Crim. 21.02 Child [abuse] [neglect] (for 


offenses committed on or 
after July 1, 2005)’ 


Any person who commits the offense of child /abuse/ [neglect/ 
is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 


[Part A: 


(1) that the defendant’ knowingly,’ other than by accidental 
means,” treated a child under eighteen (18) years of age 


in such a manner as to inflict injury; 
[and 


that the child was eight (8) [for offenses committed 


(2) 
prior to 8/15/09: six (6)|° years of age or less.]] 


or 
[Part B: 


(1) that the defendant’ knowingly abused or neglected a 
child under eighteen (18) [for offenses committed 
prior to 6/20/06: thirteen (13)] years of age so as to 


adversely affect the child’s health and welfare; 


21.02 


‘This pattern instruction for- 
merly contained the jury charge for 
the statutory version of this offense 
committed prior to July 1, 2005. To 
obtain that pattern instruction, see 
T.P.I. 21.02(a) (19*" ed. 2015), or an 
earlier edition. 


27.C.A. § 39-15-401(a) and (b). 


5If the trial judge is considering 
trying two or more defendants at the 
same time, see Comment 6. 


4See Comment 5. 


"As the term “accidental means” 
is in common use and can be under- 
stood by persons of ordinary intel- 
ligence, it is not necessary for the 
court to define or explain it further. 
State v. Hanson, 279 S.W.3d 265, 282 
(Tenn. 2009). 


"See Comment 4 concerning the 
effective date of the change in age of 
the child victim. 


If the trial judge is considering 
trying two or more defendants at the 
same time, see Comment 6. 
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. [and 


(2) that the child was eight (8) [for offenses committed 
prior to 8/15/09: six (6)]® years of age or less.]] 


[Only for offenses committed on or after July 1, 2008: 
“Adversely affect the child’s health and welfare” may include, but 
not be limited to, /the natural effects of starvation or dehydration] 
[Only for offenses committed on or after July 1, 2019: acts of 
female genital mutilation as defined in T.C.A. § 39-13-110].]° | 


“Child” means a person under eighteen (18) years of age.” 


[“Injury” includes a cut, abrasion, bruise, burn or disfigure- 
ment, and physical pain or temporary illness or impairment of 
the function of a bodily member, organ, or mental faculty.]" 


[To constitute “neglect,” the state must prove beyond a rea- 
sonable doubt that there was an actual adverse effect to the 
child’s health and welfare. A mere risk of harm is not sufficient.” 
Neglect is a continuing course of conduct beginning with the first 
act or omission that causes adverse effects to a child’s health and 
welfare, and can be an act of commission or omission."*] 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 


circumstances exist.” 


The requirement of “knowingly” is also established if it is 


shown that the defendant acted “intentionally. 


9915 


“Intentionally” means that a person acts intentionally with 


"See Comment 4 concerning the 
effective date of the change in age of 
the child victim. 


°T'C.A. § 39-15-401(g). 
'ONC.A. § 39-15-401(a). 


"T.C.A. § 39-11-106. This is the 
definition of “bodily injury.” 


"State v. Mateyko, 58 S. W.3d 
666, 668-72 (Tenn. 2001). 


'SState v. Adams, 24 S.W.3d 289, 
294—97 (Tenn. 2000). 


“T.C.A. § 39-11-106. The “result 
of conduct” language in the definitions 
of “knowingly” and “intentionally” has 
been removed from this instruction, as 
the Tennessee Supreme Court has held 
that “the mens rea of ‘knowing’ refers 
only to the conduct elements of treat- 
ment or neglect of a child under the 
child abuse statute and [we] conclude 
that the child abuse offenses are not 
result-of-conduct offenses.” State v. 
Ducker, 27 S.W.3d 889, 897 (Tenn. 
2000). 


ST.C.A. § 39-11- 301(a)(2). 
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respect to the nature of the conduct when it is the person’s con- 
scious objective or desire to engage in the conduct." 


[Only for offenses committed prior to 7/1/16: It is an 


exception to this offense that the child.was being provided treat- 
ment by spiritual means through prayer alone in accordance with 
the tenets or practices of a recognized church or religious church 
or religious denomination by a duly accredited practitioner 
thereof in lieu of medical or surgical treatment. If the defendant 
proves this exception by a preponderance of the evidence,'” you 
must find [him] [her] not guilty.]" 


Comments 


1. Child abuse or neglect is a Class A misdemeanor. T.C.A. § 39-15-401(a). 
For offenses committed on or after 7/1/05 but prior to 8/15/09, child abuse 
involving injury of a child six (6) years of age or less is a Class D felony, and if 
no injury it is a Class E felony. T.C.A. § 39-15-401(a) and (b). For offenses com- 
mitted on or after 8/15/09, child abuse involving injury of a child eight (8) years 
of age or less is.a Class D felony, and if no injury it is a Class E felony. T.C.A. 
§ 39-15-401(a) and (b). For offenses committed on or after 7/1/11, the court may, 
in addition to any other punishment otherwise authorized by law, order a person 
convicted of child abuse to refrain from having any contact with the victim of 
the offense, including but not limited to, attempted contact through Internet 
services or social networking web sites; provided that the person has no parental 
rights to such victim at the time of the court’s order. T.C.A. § 39-15-401(h). 


2. A violation of this section may be a lesser included offense of any kind of 
homicide, statutory assault, or sexual offense if the victim is a child and the ev- 
idence supports a charge under this section. T.C.A. § 39-15-401(f). 


3. The Committee is of the opinion that the language of T.C.A. § 39-15- 
402(c) are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions). 


4, Although 2009 ch. 585 cites an effective date of July 1, 2009, the bill was 
not signed by the governor until July 6, 2009. Pursuant to Article II, Section 20 
of the Tennessee Constitution, “No law of a general nature shall take effect 
until forty days after its passage unless the same or the caption thereof shall 
state that the public welfare requires that it should take effect sooner.” 
Therefore, the effective date should be 8/15/09. See OAG 09-189 (7/30/09). 


5. The “knowing” mental state in element one of Part A refers to the act of 


that the child abuse offenses are not 


6 C.A, § 39-11-106. The “result 
result-of-conduct offenses.” State v. 


of conduct” language in the definitions 


of “knowingly” and “intentionally” has 
been removed from this instruction, as 
the Tennessee Supreme Court has held 
that “the mens rea of ‘knowing’ refers 
only to the conduct elements of treat- 


ment or neglect of a child under the 


child abuse statute and [we] conclude 


Ducker, 27 S.W.3d 889, 897 (Tenn. 
2000). 

"T.C.A. § 39-11-202(b)(2). The 
trial judge should utilize T.P.I.—Crim. 
42.01 (Preponderance of the Evidence). 

"°T.C.A. § 39-15-402(c) repealed 
as of 7/1/16. 
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treating a child in such a manner as to inflict: injury, and not to the result of 
such abusive treatment. The trial judge need not give any further instruction to 
the jury requiring them to find that the defendant had knowledge that the 
treatment was abusive, or that the abusive treatment would cause the result. 
The present instruction is sufficient. See State v. Hanson, 279 S.W.3d 265, 281 
(Tenn. 2009), decided after State v. Prater, 137 S.W.3d 25, 31 (Tenn. Crim. App. 
2003). 


6. If the trial judge is considering trying two or more defendants for this of- 
fense at the same time, the judge should become familiar with the issues raised 
in State v. Gomez, 367 S.W.3d 237 (Tenn. 2012) and the perils encountered 
when one defendant attempts to garner character proof from another co- 
defendant, whose credibility is then impeached by knowledge of prior bad acts 
of the defendant. The Court “underscores the difficulty in pursuing joint trials 
for co-defendants who are charged with abuse of a child... . Although we 
decline to require the severance of the trials of defendants in [child abuse/ 
neglect/endangerment] cases, trial courts should give motions to sever serious 
consideration when such motions are made.” Id. at 246, n. 7. 


The Court also held that “when a trial court permits cross-examination of a 
[co-defendant] character witness concerning specific instances of a defendant’s 
conduct, the trial court must provide an instruction limiting consideration of 
the evidence for the purpose of evaluating the character witness’s credibility. 
State v. Nesbit, 978 S.W.2d 872, 883 (Tenn. 1998).” Gomez at 247. To that end, 
the trial judge may wish to utilize a modified form of T.P.I. — Crim. 42.10, Evi- 
dence of other crimes. 
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T.P.1.—Crim. 21.03(a) Parental or custodial 
child endangerment 


Any person who commits the offense of parental or custodial 
child endangerment is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant? was the parent or custodian of a 
child eight (8) years of age or less; 


and 


(2) that the defendant knowingly /exposed such child to] 
[failed to protect such child from] abuse or neglect; 


and 


(3) that the abuse or neglect resulted in [physical injury] 
fonly for offenses committed on or after 7/1/17: im- 
minent danger] to the child. 


“Child” means a person under eighteen (18) years of age.° 


(“Imminent danger” means the existence of any condition or 
practice that could reasonably be expected to cause death or seri- 
ous bodily injury.]* 


For the purpose of parental or custodial child endangerment, 
“parent or custodian” means the biological or adoptive parent or 
any person who has legal custody of the child.° 


“Physical injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental faculty.® 


(“Serious bodily injury” means bodily injury that involves a 


21.03(a) °T.C.A. § 39-15-401(a) and (b). 
'T.C.A. § 39-15-401(c)(L). ‘T.C.A. § 39-15-401(c)(2)(A). 
5 
*If the trial judge is considering T.C.A. § 39-15-401(c)(2)(C). 
trying two or more defendants at the °T.C.A. § 39-11-106. This is the 
same time, see Comment 3. definition of “bodily injury.” 
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substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or, mental faculty, or a broken bone of a child who is eight 
(8) years of age or less. Serious bodily injury to the child includes, 
but is not limited to, second- or third-degree burns, a fracture of 
any bone, a concussion, subdural or subarachnoid bleeding, 
retinal hemorrhage, cerebral edema, brain contusion, injuries to 
the skin that involve severe bruising or the likelihood of perma- 
nent or protracted disfigurement, including those sustained by 
whipping children with objects, [Only for offenses committed 
on or after July 1, 2019: or acts of female genital mutilation as 
defined in T.C.A. § 39-13-110].)’ [Bodily injury” includes a cut, 
abrasion, bruise, burn or disfigurement, and physical pain or 
temporary illness or impairment of the function of a bodily 
member, organ, or mental faculty.]® 


For the purpose of parental or custodial child endangerment, 
“knowingly” means the person knew, or should have known upon 
a reasonable inquiry, that abuse to or neglect of the child would 
occur which would result in physical injury to the child. The risk 
must be of such a nature and degree that the failure to perceive 
it constitutes a gross deviation from the standard of care that an 
ordinary parent or legal custodian of a child eight (8) years of age 
or less would exercise under all the circumstances as viewed from 
the defendant’s standpoint.® 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally." 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


[Only for offenses committed prior to 7/1/16: It is an 
exception to this offense that the child was being provided treat- 
ment by spiritual means through prayer alone in accordance with 
the tenets or practices of a recognized church or religious denom- 


™.C.A. §§ 39-15-402(c) and 39- ®T.C.A. § 39-11-1086. 
11-106. The trial judge may wish to NCA. § 39-15-401(c)(2)(B) 
omit the language regarding a broken 4103 
bone of a child if not fairly raised in LCA. § 39-11-301(a)(2). 
the proof. "T.C.A, § 39-11-106. 
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ination by a duly accredited practitioner thereof in lieu of medi- 
cal or surgical treatment. If the defendant proves this exception 
by a preponderance of the evidence,” you must find /him/ [her] 
not guilty.]'® 


Comments 


1. Parental or custodial child endangerment is a Class A misdemeanor. 
T.C.A, § 39-15-40 1(c)(3). 


2. Parental or custodial child endangerment may be a lesser included of- 
fense of any kind of homicide, statutory assault, or sexual offense, if the victim 
is a child and the evidence supports a charge under this section. T.C.A. § 39-15- 
401(f). 


3. If the trial judge is considering trying two or more defendants for this of- 
fense at the same time, the judge should become familiar with the issues raised 
in State v. Gomez, 367 S.W.3d 237 (Tenn, 2012) and the perils encountered 
when one defendant attempts to garner character proof from another co- 
defendant, whose credibility is then impeached by knowledge of prior bad acts 
of the defendant. The Court “underscores the difficulty in pursuing joint trials 
for co-defendants who are charged with abuse of a child. . . . Although we 
decline to require the severance of the trials of defendants in [child abuse/ 
neglect/endangerment] cases, trial courts should give motions to sever serious 
consideration when such motions are made.” Id. at 246, n. 7. 


The Court also held that “when a trial court permits cross-examination 
of a [co-defendant] character witness concerning specific instances of a 
defendant’s conduct, the trial court must provide an instruction limiting 
consideration of the evidence for the purpose of evaluating the character 
witness’s credibility. State v. Nesbit, 978 S.W.2d 872, 883 (Tenn. 1998).” Gomez 
at 247. To that end, the trial judge may wish to utilize a modified form of T.P.I. 
— Crim. 42.10, Evidence of other crimes. 


"1.C.A. § 39-11-202(b)(2). The "T.C.A. § 39-15-402(c) repealed 
trial judge should utilize T.PI.—Crim. as of 7/1/16. 
42.01, Preponderance of Evidence. 
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T.P.1.—Crim. 21.03(b) Aggravated parental or 
| custodial child 
endangerment 


Any person who commits the offense of aggravated parental 
or custodial child endangerment is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant? was the parent or custodian of a 
child eight (8) years of age or less; 


and 


(2) that the defendant knowingly [exposed such child to] 
[failed to protect such child from] abuse or neglect; 


and 


(3) that the abuse or neglect resulted in /physical injury] 
fonly for offenses committed on or after 7/1/17: im- 
minent danger] to the child; 


and | 


(4) (a) that the act of abuse or neglect resulted in serious 
bodily injury to the child; 


or 


(b) that a /deadly weapon/ [dangerous instrumentality] 
[controlled substance] [only for offenses commit- 
ted on or after 5/15/12: controlled substance ana- 
logue/ was used to accomplish the act; 


21.03(b) if the trial judge is considering 
'T.C.A. § 39-15-401(c)(1) and _ trying two or more defendants at the 
T.C.A. § 39-15-402(a). same time, see Comment 2. 
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21.03(b) 


or 


(c) that the act of abuse or neglect /was especially 
heinous, atrocious or cruel] [involved the infliction of 
torture to the victim]. 


[[__] is a controlled substance analogue.]° 
“Child” means a person under eighteen (18) years of age.’ 


(“Controlled substance” means a drug, substance, or immedi- 
ate precursor in Schedules I through VII of §§ 39-17-403 — 39- 
17-416, [______] is a /drug] [substance] [immediate precursor] 
in Schedules I through VII of §§ 39-17-403 — 39-17-416.] 


[A “dangerous instrumentality” is any item that, in the man- 
ner of its use or intended use as applied to a child, is capable of 
producing serious bodily injury to a child.]° 


(“Deadly weapon” means a firearm or anything manifestly 
designed, made, or adapted for the purpose of inflicting death or 
serious bodily injury or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.]° 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive/ [, or the frame or receiver of any such weapon/!' [, or any 
firearm muffler or firearm silencerf [any destructive device].? [The 


definition of “firearm” does not include an antique firearm."°]" 


[“Heinous” means grossly wicked or reprehensible; abomina- 


°The trial judge should include 
this bracketed language if a controlled 
substance analogue is alleged in an el- 
ement and it is one listed in T\C.A. 
§ 39-17-452 as an analogue. If it is not 
listed, it will be a jury question, and 
the trial judge should utilize 31.20, 
Controlled Substance Analogue. 


47.C.A. § 39-15-401(a) and (b). 
°T.C.A. § 39-15-402(e). 
®T.C.A. § 39-11-106. 


"The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 


raised in the proof. 


*The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


"The trial judge should consult 
T.C.A. § 89-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 

The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


"mC.A. § 39-11-106. 
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ble; odious; vile. “Atrocious” means extremely evil or cruel; mon- 
strous; exceptionally bad; abominable. “Cruel” means disposed to 
inflict pain or suffering; causing suffering; painful.]" 


(“Imminent danger” means the existence of any condition or 
practice that could censonably be expected to cause death or seri- 
ous bodily injury.]'* 


For the purpose of aggravated parental or custodial child 
endangerment, “parent or custodian” means the biological or 
adoptive parent or any person who has legal custody of the child.” 


“Physical injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental 
faculty. 


[“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty, or a broken bone of a child who is eight 
(8) years of age or less. Serious bodily injury to the child includes, 
but is not limited to, second- or third-degree burns, a fracture of 
any bone, a concussion, subdural or subarachnoid bleeding, 
retinal hemorrhage, cerebral edema, brain contusion, injuries to 
the skin that involve severe bruising or the likelihood of perma- 
nent or protracted disfigurement, including those sustained by 
whipping children with objects, [Only for offenses committed 
on or after July 1, 2019: or acts of female genital mutilation as 
defined in T.C.A. $ 39-13-110/].|"* (“Bodily injury” includes a cut, 
abrasion, bruise, burn or disfigurement, and physical pain or 
temporary illness or impairment of the function of: a bodily 
member, organ, or mental faculty.]" 


Taken from State v. Williams, 8 CLA, §§ 39-15-402(c) and 39- 
690.S.W.2d 517, 529 (Tenn. 1985)... ~—- 11-106. The trial judge may wish to 
'87.C.A. § 39-15-401(c)(2)(A). omit the language regarding a broken 
4NC.A, § 39-15-401(c)(2\(C), bone of a child if not fairly raised in 
157. C.A. § 39-11-106, This is the the proof. 
definition of “bodily injury.” "TC.A. § 39-11-106. 
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[“Torture” means the infliction of severe physical or mental 
pain upon the victim while he or she remains alive and 
conscious.]"® | 


For the purpose of aggravated parental or custodial child 
endangerment, “knowingly” means the person knew, or should 
have known upon a reasonable inquiry, that abuse to or neglect 
of the child would occur which would result in physical injury to 
the child. The risk must be of such a nature and degree that the 
failure to perceive it constitutes a gross deviation from the stan- 
dard of care that an ordinary parent or legal custodian of a child 
eight (8) years of age or less would exercise under all the circum- 
stances as viewed from the defendant’s standpoint.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.”" 


[Only for offenses committed prior to 7/1/16: It is an 
exception to this offense that the child was being provided treat- 
ment by spiritual means through prayer alone in accordance with 
the tenets or practices of a recognized church or religious denom- 
ination by a duly accredited practitioner thereof in lieu of medi- 
cal or surgical treatment. If the defendant proves this exception 
by a preponderance of the evidence,” you must find /him] [her] 
not guilty.]”° 


Comments 


1. Aggravated parental or custodial child endangerment is a Class A felony. 
T.C.A. § 39-15-402(b) states that a “violation of this section is a Class B felony; 
provided, however, that, if the abused, neglected or endangered child is eight (8) 
years of age or less, or is vulnerable because the victim is mentally defective, 
mentally incapacitated or suffers from a physical disability, the penalty is a 
Class A felony.” However, a victim of parental or custodial child endangerment 
is always eight (8) years of age or less by definition. T.C.A. § 39-15-401(c). 


'’Paken from State v. Williams, °T.C.A. § 39-11-202(b)(2). The 
690 S.W.2d 517, 529 (Tenn. 1985). trial judge should utilize T.P.I1.—Crim. 

'9NC.A, § 39-15-401(c)(2)(B). 42.01, Preponderance of Evidence. 

207. C.A. § 39-11-301(a)(2). 2°T.C.A. § 89-15-402(c) repealed 

IT. C.A. § 39-11-106. as of 7/1/16. 
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Therefore, vulnerability of the victim is never an issue, and has not been 
included in this instruction as a necessary element of this Class A felony offense. 
For an offense of aggravated parental or custodial child endangerment commit- 
ted on or after 7/1/13 but prior to 7/1/14, the defendant must serve 70% of the 
sentence imposed less sentence credits earned and retained, and no credits can 
reduce the eligibility below 55%. For offenses committed on or after 7/1/14, the 
defendant must serve 85% of the sentence imposed less sentence credits earned 
and retained, and no credits can reduce the eligibility below 70%. T.C.A. § 40- 
35-501(k).. 


2. If the trial judge is considering trying two or more defendants for this of- 
fense at the same time, the judge should become familiar with the issues raised 
in State v. Gomez, 367 S.W.3d 237 (Tenn. 2012) and the perils encountered 
when one defendant attempts to garner character proof from another co- 
defendant, whose credibility is then impeached by knowledge of prior bad acts 
of the defendant. The Court “underscores the difficulty in pursuing joint trials 
for co-defendants who are charged with abuse of a child... . . Although we 
decline to require the severance of the trials of defendants in [child abuse/ 
neglect/endangerment] cases, trial courts should give motions to sever serious 
consideration when such motions are made.” Id. at 246, n. 7. 


The Court also held that “when a trial court permits cross-examination of a 
[co-defendant] character witness concerning specific instances of a defendant’s 
conduct, the trial court must provide an instruction limiting consideration of 
the evidence for the purpose of evaluating the character witness’s credibility. 
State v. Nesbit, 978 S.W.2d 872, 883 (Tenn. 1998).” Gomez at 247. To that end, 
the trial judge may wish to utilize a modified form of T.P.I. — Crim. 42.10, Evi- 
dence of other crimes. 
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T.P.I1.—Crim. 21.04 [Reserved] 
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T.P.L.—Crim. 21.05. [Reserved] 
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T.P.1.—Crim. 21.06 [Reserved] 
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T.P.I1.—Crim. 21.07 [Reserved] 
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Contributing to delinquency 


Any person who contributes to the delinquency of a child is 


guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 


following essential elements:' 


(1) 


that the defendant contributed to or encouraged /delin- 


quency] [a delinquent act] [unruly behavior] of a child; 


couraging/ the child in the commission of an act of 


that the defendant did so by participating as a 


principal with the child in an act of /delinquency/ [a 


concealing an act of /delinquency/ [unruly conduct] 


and 
(2) (a) that the defendant did so by /aiding/ abetting} [en- 
[unruly conduct] [delinquency]; 
(b) 
delinquent act/ [unruly conduct]; 
(c) that the defendant did so by aiding the child in 
following the commission of such act; 
| and 
(3) that the defendant acted either intentionally, knowingly 


or recklessly.* 


21.08 
'T.C.A. § 37-1-156(a). 


Refer to T.C.A. § 39-11-402 and 
T.P.I.—Crim. 3.01, Criminal responsi- 
bility for conduct of another. The trial 


judge may want to charge former ~ 


T. PI.—Crim. 3.02, Aiding and abet- 
ting. See Comment 3. 

3T.C.A. § 39-11-301(c) states that 
“if the definition of an offense within 


this title does not plainly dispense 
with a mental element, intent, knowl- 
edge or recklessness suffices to estab- 
lish the culpable mental state.” It is 
unclear whether this requirement is 
extended to offenses outside Title 39. 
The Committee is of the opinion that, 
until the appellate courts decide the 
issue, intent, knowledge and reckless- 
ness should all be charged for this of- 
fense. 
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“Child” means a person under eighteen (18) years of age.* 
[A child is “unruly” if: 


(A) while subject to compulsory school attendance is habitu- 
ally and without justification truant from school; or 


(B) is habitually disobedient of the reasonable and lawful 
commands of the child’s parent; or 


(C) has committed an offense applicable only to a child; or 


(D) is away from the home or residence of [his/ [her] parents 
or guardians without their consent. Such child shall be 
known and defined as a runaway.]° 


(“Delinquent act” means an act designated a crime under the 
law, including local ordinances of this state, or of another state if 
the act occurred in that state, or under federal law, and the crime 
is not a traffic offense as defined in the traffic code of the state.]® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 


41 CLA. § 39-15-401(a). ™C.A. § 39-11-106. 
°T.C.A. § 37-1-102(21). ®1C.A. § 39-11-106. 
°T'C.A. § 37-1-102(8). 
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the circumstances as viewed from the accused person’s 
standpoint.® 


Comments 


1. Contributing to delinquency is a Class A misdemeanor. T.C.A. § 37-1- 
156(a). 


2. This statute was enacted not for children already delinquent, but to 
prevent non-delinquent children from becoming delinquent. 


3. Former T.P.I.—Crim, 3.02, Aiding and abetting, read as follows: 


All persons aiding and abetting, or ready and consenting to aid 
and abet in any criminal offense, shall be guilty of a crime. An aider 
and abettor is one who advises, counsels, procures or encourages an- 
other to commit a crime. 


The law does not require a strict, actual eyewitness presence at 
the scene of the crime. Only a constructive presence is necessary to 
charge one as an aider and abettor. As a general rule, one is deemed 
to be constructively present if he or she is at the time performing any 
act in the furtherance of a felony, or is in a position to give informa- 
tion which would prevent others from discouraging and stopping the 
perpetrator. It is immaterial at what distance the alleged aider and 
abettor may be from the scene of the crime. A very common example 
of constructive presence is where one, at the scene of the crime, “keeps 
watch” in order to give warning of the approach of danger, or provides 
transportation so as to facilitate the escape of the actual perpetrator 
of the crime. ; 


Constructive or actual presence, however, is not sufficient to make 
one a principal of the crime. There must be some evidence, at least 
circumstantial, that the defendant knowingly participated in the 
crime. The defendant must have had knowledge of the crime being 
committed, and an intent to aid and a bet. An aider and abettor who 
has knowledge of the principal’s unlawful intent and assists the 
principal, is guilty in the same degree as the principal. When the 
aider and abettor does not share in the principal’s intent, however, 
but is controlled by his or her own intent, the degree of guilt of the 
aider and abettor is not necessarily that of the principal. In determin- 
ing the degree of the defendant’s guilt, you should consider /his/ [her] 
criminal intent and not the intent and degree of guilt of the principal 
offender whom the defendant is accused of aiding and abetting. 
(footnotes omitted). 


°T'C.A. § 39-11-106. 
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T.P.I.—Crim. 21.09 Enticing a child to purchase 
alcoholic beverages— 
Purchasing alcoholic 
beverages for a child 


Any person who commits the offense of [enticing a child to 
purchase alcoholic beverages] [purchasing alcoholic beverages for 
a child] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant persuaded, enticed, or sent a minor 
to any place where [alcoholic beverages are] [beer is] 
sold, to /buy/ [procure] [alcoholic beverages] [beer] in any 
quantity for the use of the minor or any other person; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.?| 


or 
[Part B: 


(1) (a) that the defendant /gave/ [bought] [alcoholic bever- 
ages/ [beer] for or on behalf of any minor; 


or 


(b) that the defendant caused alcohol to be /given/] 
[bought] for or on behalf of any minor for any 


purpose; 
21.09 § 39-11-301(c) and accompanying Sen- 
'TC.A, § 39-15-404(a). tencing Commission Comment. 


*7.C.A. § 39-11-301(b) and T.C.A. 
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and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.*] 


“Alcoholic beverage” means and includes alcohol, spirits, li- 
quor, wine, and every liquid containing alcohol, spirits, wine, and 
capable of being consumed by a human being, other than patent 
medicine or beer. “Alcoholic beverage” also includes any liquid 
product containing distilled alcohol capable of being consumed by 
a human being, manufactured or made with distilled alcohol, 
regardless of alcohol content. Products or beverages containing 
less than one half of one percent (.5%) alcohol by volume, other 
than wine, shall not be considered to be alcoholic beverages.* 


“Beer” means beer, ale or other malt beverages, or any other 
beverages having an alcoholic content of not more than five 
percent (5%) by weight, except wine; provided, however, that no 
more than forty-nine percent (49%) of the overall alcoholic content 
of such beverage may be derived from the addition of flavors and 
other nonbeverage ingredients containing alcohol.° 


“Minor” means any person under twenty-one (21) years of 
6 


age. 

“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 


51.C.A. § 39-11-301(b) and T.C.A. 5T.C.A. § 57-5-101(b). 
§ 39-11-301(c) and accompanying Sen- 6T.C.A. § 39-15-404(b). 
tencing Commission Comment. ™.C.A. § 39-11-106. 

47. C.A. §57-3-101(a)(1A). =. 87 C.A. § 39-11-106. 
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a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the person’s standpoint.® 


[It is a defense to prosecution for this offense that the 
defendant acted upon a reasonably held belief that the minor was 
of legal age. This belief may be acquired by virtue of the minor 
making a false statement or presenting false identification that 
indicates that the minor is twenty-one (21) years of age or older.” 


If evidence is introduced supporting this defense, the burden 
is on the state to prove beyond a reasonable doubt that the 
defendant did not act upon a reasonably held belief that the minor 
was of legal age. 


If, from all the facts and circumstances in the case, you find 
that the defendant acted upon a reasonably held belief that the 
minor was of legal age, or if you have a reasonable doubt as to 
whether or not the defendant acted upon a reasonably held belief 
that the minor was of legal age, then you must find the defendant 
not guilty."] 


Comments 


1. A violation of this offense is a Class A misdemeanor and in addition, the 
offender shall be sentenced to one hundred (100) hours of community service 
work. The court may, in its discretion, prepare and send an order for denial of 
the offender’s driving privileges to the department of safety. The offender may 
apply to the court for a restricted driver license. In the event an offender does 
not possess a valid driver license, the court may, in its discretion, increase the 
community service work to a maximum of two hundred (200) hours. 


| 2. See T.C.A. § 39-15-413, Possible defenses for law enforcement officer. 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


°T.C.A. § 39-11-106. "NC.A. § 39-11-201(d). 
10TC.A. § 39-15-404(c). | 
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BRIBERY AND RELATED OFFENSES 


T.P.I.—Crim. 22.01 Bribery of a public servant 

T.P.I.—Crim. 22.02 Buying and selling in regard to public offices 
T.P1.—Crim. 22.03 Bribery of witness | 

T.P.I.—Crim. 22.04 Bribery of juror 

T.P.I.—Crim, 22.05 Soliciting unlawful compensation 


T.P.I.—Crim. 22.01 Bribery of a public servant 


Any person who commits the offense of bribery of a public 


servant is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 


following essential elements:' 


[Part A: 


(1) that the defendant either intentionally, knowingly, or 
recklessly’ offered, conferred, or agreed to confer any 
pecuniary benefit upon a public servant; [See footnote 2 


below] 


and 


(2) that the defendant did so with the intent to influence 
the public servant’s vote, opinion, judgment, exercise of 
discretion or other action in the public servant’s official 


capacity. | 


22.01 
'T.C.A, § 39-16-102(a). 
?7.C.A. § 39-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 


lessly,” although statutorily required, 
are in conflict with the elements in 
Part A of this offense. Because element 
(2) includes the “intent to influence” 
the public servant, some judges believe 
that only “intentionally” should be 
charged in Part A. 
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[Part B: 


(1) 


(2) 


(3) 


(4) 


T.P.1.—CRIM. Ch. 22 


or 


that the defendant solicited, accepted, or ‘agreed to ac- 
cept any pecuniary benefit; 


and 


that the defendant did so upon an agreement or 
understanding that /his/ [her/ vote, opinion, judgment, 
exercise of discretion or other action as a public servant 
would thereby be influenced; 


and 
that the defendant was a public servant at that time; 


and 


that the defendant acted either DURAN knowingly 
or recklessly.’ 


“Pecuniary benefit” means benefit in the form of money, prop- 
erty, commercial interests or anything else the primary signifi- 
cance of which is economic gain.* 


“Public servant” means: 


(A) 


(B) 


(C) 


any public officer or employee of the state or of any po- 
litical subdivision thereof or of any governmental 
instrumentality within the state including, but not 
limited to, law enforcement officers; or 


any person exercising the functions of any such public 
officer or employee; or 


any person participating as an adviser, consultant or 
otherwise performing a governmental function, but not 
including witnesses or jurors; or 


97.C.A. § 39-11-301(b) and T.C.A. "T.C.A. § 39-16-101(3). 
§ 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. 
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(D) any person elected, appointed or designated to become a 
public servant although not yet occupying that position.°® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ , 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from. the accused person’s 
standpoint.® 


[It is no defense that the person sought to be influenced was 
not qualified to act in the desired way because the person had not 
yet assumed office, lacked jurisdiction, or for any other reason.]® 


[Only for offenses committed on or after 7/1/14: It is no 
defense that the person who sought to influence a public official 
took action on behalf of a public or private organization or any 
other entity, for the purpose of organizing a campaign or for any 
other lawful purpose.]"° 


[It is an exception to this offense that the benefit involved 
was a fee prescribed by law to be received by a public servant or 
any other benefit to which the public servant was lawfully 


5T.C.A. § 39-11-106. ®7.C.A. § 39-11-106. 
87. C.A, § 39-11-106. °T.C.A. § 39-16-102(b)(1). 
™.C.A, § 39-11-106. 101C.A. § 39-16-102(b)(2). 
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entitled. If the defendant proves this exception by a preponder- | 
ance of the evidence," you must find [him] [her] not guilty.]” 


[It is a defense to this offense that the benefit involved was a 
trivial benefit incidental to personal, professional, or business 
contacts, which involved no substantial risk of undermining of- 
ficial impartiality."* If evidence is introduced supporting the 
defense that the benefit involved was a trivial benefit, the burden 
is on the state to prove beyond a reasonable doubt that the bene- 
fit was not a trivial benefit incidental to personal, professional or 
business contacts or that there was a substantial risk of 
undermining official impartiality." If you find from the evidence 
that the benefit involved was a trivial benefit incidental to 
personal, professional or business contacts, which involved no 
substantial risk of undermining official impartiality, or if you 
have a reasonable doubt thereof, you must find the detendant not 
guilty of this offense.]|"° 


[It is a defense to this offense that the benefit involved was a 
lawful contribution made for the political campaign of an elective 
public servant when the public servant is a candidate for nomina- 
tion or election to public office.’* If evidence is introduced sup- 
porting the defense of a lawful campaign contribution, the burden 
is on the state to prove beyond a reasonable doubt that the bene- 
fit was not a lawful contribution made for the political campaign 
of an elective public servant when the public servant was a 
candidate for nomination or election to public office.” If you find 
from the evidence that the benefit involved was a lawful contri- 
bution made for the political campaign of an elective public ser- 
vant when the public servant is a candidate for nomination or 
election to public office, or if you have a reasonable doubt thereof, 
you must find the defendant not guilty of this offense."*] 


~ Comments 


1. Bribery of a public servant is a Class B felony. If committed prior to Feb- 
ruary 15, 2006, it is a Class C felony. T.C.A. § 39-16-102(c). 


2. If the definition of an offense within Title 39 does not plainly dispense 


"T.C.A. § 39-11-202(d). The trial “T.C.A. § 39-11-201(a)(3). 
judge should utilize T.PI.—Crim. 42. '81'C.A. § 39-11-201(d). 
01, Preponderance of evidence. '6nC.A, § 39-16-106(b)(2). 

“T.C.A. § 39-16-106(a). .C.A. § 39-11-201(a)(3). 

'ST.C.A. § 39-16-106(b)(1). "T.C.A. § 39-11-201(d). 


658 


Ch. 22 BRIBERY AND RELATED OFFENSES 22,.01 


with a mental element, intent, knowledge or recklessness. suffices to establish 
the culpable mental state. T.C. A. § 39-11-301(c), The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. See also footnote 2, concerning Part A of this 
instruction. 
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T.P.I.—Crim. 22.02 Buying and selling in regard 
to public offices 


Any person who commits the offense of buying and selling in 
regard to a public office is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant held an office or had been elected to 
any office; 


and 


(2) (a) that the defendant entered into any bargain and 
sale for any valuable consideration whatever in 
regard to such office; 


or 


(b) that the defendant sold, resigned, or vacated the 
same for any pecuniary consideration whatever; 


or 


(c) that the defendant refused to qualify and enter upon 
the discharge of the duties of said office, by reason 
of any pecuniary consideration; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’] 


or 


[Part B: 


22.02 § 39-11-301(c) and accompanying Sen- 
'TC.A. § 39-16-105(a). tencing Commission Comment. 


27. C.A. § 39-11-301(b) and T.C.A. 
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(1) that the defendant offered to buy an office by inducing 
the incumbent thereof to resign, to vacate, or not to 
qualify; 


or 


(2) that the defendant, directly or indirectly, engaged in 
corruptly procuring the resignation of any officer for any 
pecuniary or other valuable consideration; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.*] 


[“Consideration” is the inducement to a contract; the cause, 
motive, price, or impelling influence which induces a contracting 
party to enter into a contract.]* 


(“Pecuniary consideration” is consideration for an act of 
forbearance which consists either in money presently passing or 
in money to be paid in the future, including a promise to pay a 
debt in full which otherwise would be released or diminished by 
bankruptcy or insolvency proceedings. ]° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 


ST.C.A. § 39-11-301(b) and T.C.A. *Black’s Law Dictionary (5th Ed. 
§ 39-11-301(c) and accompanying Sen- 1979), 
tencing Commission Comment. 6 

4Black’s Law Dictionary (8th Ed. oe $ 39-11-106. 
2004). T.C.A. § 89-11-106, 
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a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk ‘must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® 


[It is an exception to this offense that the benefit involved 
was a fee prescribed by law to be received by a public servant or 
any other benefit to which the public servant was lawfully 
entitled. If the defendant proves this exception by a preponder- 
ance of the evidence,® you must find [him] [her] not guilty.]"° 


[It is a defense to this offense that the benefit involved was a 
trivial benefit incidental to personal, professional, or business 
contacts, which involved no substantial risk of undermining of- 
ficial impartiality."’ If evidence is introduced supporting the 
defense that the benefit involved was a trivial benefit, the burden 
is on the state to prove beyond a reasonable doubt that the bene- 
fit was not a trivial benefit incidental to personal, professional or 
business contacts or that there was a substantial risk of 
undermining official impartiality.” If you find from the evidence 
that the benefit involved was a trivial benefit incidental to 
personal, professional or business contacts, which involved no 
substantial risk of undermining official impartiality, or if you 
have a reasonable doubt thereof, you must find the defendant not 
guilty of this offense."*] 


[It is a defense to this offense that the benefit involved was a 
lawful contribution made for the political campaign of an elective 
public servant when the public servant is a candidate for nomina- 
tion or election to public office.’ If evidence is introduced sup- 
porting the defense of a lawful campaign contribution, the burden 
is on the state to prove beyond a reasonable doubt that the bene- 
fit was not a lawful contribution made for the political campaign 
of an elective public servant when the public servant was a 


®T.C.A. § 39-11-106. "TC.A. § 39-16-106(b)(1). 
°T.C.A. § 39-11-202(d). The trial 12nC.A, § 39-11-201(a)(3). 
judge should utilize T.P.I.—Crim. 42. 13 
01, Preponderance of evidence. T.C.A, § 39-11-201(d), 
O7.C.A. § 39-16-106(a). “T.C.A. § 39-16+106(b)(2). 
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candidate for nomination or election to public office.” If you find 
from the evidence that the benefit involved was a lawful contri- 
bution made for the political campaign of an elective public ser- 
vant when the public servant is a candidate for nomination. or 
election to public office, or if you have a reasonable doubt thereof, 
you must find the defendant not guilty of this offense."*] 


Comments 


1. Buying oe selling in regard to public offices is a Class C felony. T.C.A. 
§ 39-16-105(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


ST.C.A. § 39-11-201(a)(3). "ET C.A. § 39-11-201(d). 
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T.P.I1.—Crim. 22.03 Bribery of witness 


[Any person who bribes a witness] [Any witness who accepts a 
bribe/ is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: | 


[Part A: 


(1) that the defendant either intentionally, knowingly or 
recklessly’ [offered] [conferred] [offered to confer] 
anything of value /to] [upon] [_______], [a witness] [a 
person whom the defendant believed would be called as 
a witness/ in an official proceeding; 


[See footnote 2 below. ] 
and 
(2) that the defendant acted with the intent to: 
3 (a) corruptly influence the testimony of the witness; 
or 


(b) induce the witness to avoid or attempt to avoid legal 
process summoning the witness to testify; 


or 


(c) induce the witness to be absent from an official 
proceeding to which the witness had been legally 
summoned.| 


22.03 lessly,” although statutorily required, 

TCA. § 39-16-107(a). are in conflict with the elements in 

27.C.A. § 39-11-301(b) and T.C.A. Part A of this offense. Because element 

$ 99-11-801(c) avd accompanying Sen- (2) includes the “intent to influence” 

tencing Commission Comment. The the public pervert, sone judges believe 

Committee is of the opinion that the that only “intentionally” should be 
definitions of “knowingly” and “reck- charged in Part A. 
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or 
[Part B: 


(1) that the defendant /was a witness] [believed [he] [she] 
would be called as a witness] in an official proceeding; 


and 


(2) that the defendant /solicited] [accepted] [agreed to ac- 
cept] something of value upon an agreement or under- 
standing that: 


(a) [his] [her] testimony would be corruptly influenced 
thereby; 


or 


(b) [he/ [she] would attempt to avoid summoning /him/ 
[her] to testify; 


or 


(c) [he/ [she/ would attempt to be absent from an of- 
ficial proceeding to which /he/ /she/ had been legally 
summoned; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


“Official proceeding” means any type of administrative, exec- 
utive, legislative or judicial proceeding that may be conducted 
before a public servant authorized by law to take statements 
under oath.* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


57.C.A. § 39-11-301(b) and T.C.A. *T.C.A. § 39-11-106. 
§ 39-11-301(c) and accompanying Sen- 5 
tencing Commission Comment. T.C.A. § 39-11-106. 
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“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.’ : 7 


[It is an exception to this offense that the payment was ad- 
ditional compensation to an expert witness over and above the 
amount otherwise prescribed by law to be paid a witness. If the 
defendant proves this exception by a preponderance of the evi- 
dence,® you must find /him] [her] not guilty.*] 


Comments 
1. Bribery of a witness is a Class C felony, T.C.A. § 39-16-107(d). 


2. The Committee is of the opinion that the language of T.C.A. § 39-16- 
107(b) are words “of similar import” as the term is used in T.C.A, § 389-11-202 
(Exceptions). 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. See also footnote 2, concerning Part A of this 
instruction. 


®7C.A. § 39-11-106. judge should utilize T.P.1—Crim. 42. 
™.C.A. § 39-11-106. | 01, Preponderance of evidence. 
81 C.A. § 39-11-202(d). The trial °1.C.A. § 39-16-107(b). 
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22.04 


T.P.1.—Crim. 22.04 Bribery of juror 


[Any person who bribes a juror] [Any juror who accepts a 


bribe] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 


following essential elements:' 


[Part A: 


ashy that the defendant either intentionally, knowingly or 
recklessly’ [offered] [conferred] [agreed to confer] [to] 
[upon] [(name juror)/, a juror, any pecuniary benefit; 


[See footnote 2 below.|] 


and 


(2) that the defendant did so with the intent that the said 
juror’s [vote/ [opinion] [decision] [other action] as a juror 
would be corruptly influenced thereby.| 


Peoria 


(1) that the defendant [solicited] [accepted] [agreed to ac- 

. cept] any pecuniary benefit upon the agreement that 
[his] [her] [vote] [opinion] [decision] [other action] as a 
juror would be corruptly influenced thereby; 


and 


(2) that the defendant acted either intentionally, knowingly 


or recklessly.’] 


22.04 

'T.C.A. § 39-16-108(a). 

?7.C.A. § 39-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 
lessly,” although statutorily required, 


are in conflict with the elements in 
Part A of this offense. Because element 
(2) includes the “intent” language, 
some judges believe that only “inten- 
tionally” should be charged in Part A. 


°T.C.A. § 89-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. 
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“Juror” means any person who is a member of any jury, 
including a grand jury, impaneled by any court of this state or by 
any public servant authorized by law to empanel a jury. “Juror” 
also includes any person who has been summoned or whose name 
has been drawn to attend as a prospective juror.* 


“Pecuniary benefit” means benefit in the form of money, prop- 
erty, commercial interests or anything else the primary signifi- 
cance of which is economic gain.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® 


Comments 
1. Bribery of a juror is a Class C felony. T.C.A. § 39-16-108(c). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. See also footnote 2, concerning Part A of this 
instruction. 


4T.C.A. § 39-16-101(1), ™7.C.A. § 39-11-106. 
PT OsAz § 39-16-101(3). BCA. § 39-11-106. 
67C.A. § 39-11-106. 
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T.P.1.—Crim. 22.05 Soliciting unlawful 
compensation 


Any person who commits the offense of soliciting unlawful 
compensation is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant was a public servant at the time of 
the offense; 


and 


(2) that the defendant requested a pecuniary benefit for the 
performance of an official action; 


and 


(3) that the defendant knew that the official action was 
- required to be performed: 


(a) without compensation; | 
or 
(b) ata level of compensation lower than that requested; 
and 


(4) that the defendant acted either intentionally, knowingly 
or recklessly.” 


22.05 statutorily required, is in conflict with 

'T.C.A, § 39-16-104(a). element (3) of this offense. Because el- 

27C.A, § 39-11-301(b) and T.C.A. ement (3) includes the defendant 

§ 39-11-301(c) and accompanying Sen- “knew that the official action was 

tencing Commission Comment. The required to be performed,” some judges 

Committee is of the opinion that the believe that only “knowingly” and 
definition of “recklessly,” although “intentionally” should be charged. 
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“Pecuniary benefit” means benefit in the form of money, prop- 
erty, commercial interests or anything else the primary signifi- 
cance of which is economic gain.° 


“Public servant” means: 


(A) any public officer or employee of the state or of any po- 
litical subdivision thereof or of any governmental 
instrumentality within the state including, but not 
limited to, law enforcement officers; 


(B) any person exercising the functions of any such public 
officer or employee; 


(C) any person participating as advisor, consultant or 
otherwise performing a governmental function, but not 
including witnesses or jurors; or 


(D) any person elected, appointed or designated to become a 
public servant although not yet occupying that position.* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 


31.C.A. § 39-16-101(3). 5T.C.A. § 39-11-106. 
47.C.A. § 39-11-106. 61.C.A. § 39-11-106. 
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the circumstances as viewed from the accused person’s 
standpoint.’ 


[It is an exception to this offense that the benefit was a fee 
prescribed by law to be received by a public servant or any other 
benefit to which the public servant is lawfully entitled. If the 
defendant proves this exception by a preponderance of the evi- 
dence,® you must find [him] [her] not guilty.]® 


[It is a defense to this offense that the benefit involved was a 
trivial benefit incidental to personal, professional, or business 
contacts, which involved no substantial risk of undermining of- 
ficial impartiality." If evidence is introduced supporting the 
defense that the benefit involved was a trivial benefit, the burden 
is on the state to prove beyond a reasonable doubt that the bene- 
fit was not a trivial benefit incidental to personal, professional or 
business contacts or that there was a substantial risk of 
undermining official impartiality." If you find from the evidence 
that the benefit involved was a trivial benefit incidental to 
personal, professional or business contacts, which involved no 
substantial risk of undermining official impartiality, or if you 
have a reasonable doubt thereof, you must find the defendant not 
guilty of this offense."] 


[It is a defense to this offense that the benefit involved was a 
lawful contribution made for the political campaign of an elective 
public servant when the public servant is a candidate for nomina- 
tion or election to public office."* If evidence is introduced sup- 
porting the defense of a lawful campaign contribution, the burden 
is on the state to prove beyond a reasonable doubt that the bene- 
fit was not a lawful contribution made for the political campaign 
of an elective public servant when the public servant was a 
candidate for nomination or election to public office.’ If you find 
from the evidence that the benefit involved was a lawful contri- 
bution made for the political campaign of an elective public ser- 
vant when the public servant is a candidate for nomination or 


"T.C.A. § 39-11-106. NT.O.A. § 39-16-106(b)(1). 

®1C.A. § 39-11-202(d). The trial soit § 39-11-201(a)(3). 
judge should utilize T.P.I.—Crim. 42. T.C.A. § 39-11-201(d). 
01, Preponderance of evidence. '8T'C.A. § 39-16-106(b)(2). 

°1.C.A, § 39-16-106(a). “4TC.A. § 39-11-201(a)(3). 
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election to public office, or if you have a reasonable doubt thereof, 
you must find the defendant not guilty of this offense."*] 


Comments 


1. Soliciting unlawful compensation is a Class E felony. T.C.A. § 39-16- 
104(b). | 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. See footnote 2. 


81 CA. § 39-11-201(d). 
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T.P.I—Crim. 23.01 Contraband in penal institutions 


T.P.I.—Crim. 23.01 Contraband in penal 
institutions 


Any person who commits the offense of introducing contra- 
band into a penal institution is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant /took] [sent] [caused to be taken any 
[weapons] [ammunition] [explosives] [intoxicants] [leg- 
end drugs] [controlled substance] [only for offenses 
committed on or after 5/15/12: controlled substance 
analogue/® [telecommunication device] into any penal 
institution where prisoners are quartered or under 
custodial supervision; 


and 


(2) that the defendant acted knowingly and with unlawful 


intent. | 
or 
[Part B: 
23.01 sary to make it grammatically correct. 
"T.C.A. § 39-16-201(a). *Chapter 17, Part 4 of Title 39 


2Note that if a defendant caused is, together with Title 53, Chapter 11, 
the contraband to be taken into the Parts 3 and 4, the “Tennessee Drug 
penal institution, slight rewording of Control Act of 1989” and contains the 
the pattern instruction will be neces- schedules for controlled substances. 


673 


23.01 


T.P.1.—CRIM. 


Ch. 23 


(1) that the defendant possessed any /weapon/ [ammuni- 
tion] [explosives] [intoxicants] [legend drugs] [controlled 
substance] [only for offenses committed on or after 
5/15/12: controlled substance analogue/* while present in 
any penal institution where prisoners are quartered or 

_ under custodial supervision; 


and 


(2) 


that the defendant did so without the express written 


consent of the chief administrator of the institution; 


and 


(3) that the defendant acted knowingly] 


[| __-__ ] is a controlled substance analogue.]° 


(“Controlled substance” means a drug, substance, or immedi- 
ate precursor in Schedules I through VII of §§ 39-17-403 — 39- 


Le Gt eo eee 


| is a /drug/ [substance] [immediate precursor] 


in Schedules I through VII of §§ 39-17-4038 — 39-17-416.]° 


[“Possession” may be actual or constructive. A person who 


knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it. ih 


[(“Possession” may also be sole or joint. If a person alone has 
actual or constructive possession of a thing, possession is sole. If 
two (2) or more persons have actual or constructive possession of 


a thing, their possession is joint.]° 


[“Telecommunication device” means any type of instrument, 


‘Chapter 17, Part 4 of Title 39 
is, together with Title 53, Chapter 11, 
Parts 3 and 4, the “Tennessee Drug 
Control Act of 1989” and contains the 
schedules for controlled substances. 


The trial judge should include 
this bracketed language if a controlled 
substance analogue is alleged in an el- 
ement and it is one listed in T.C.A, 


§ 39-17-452 as an analogue. If it is not 
listed, it will be a jury question, and 
the trial judge should utilize 31.20, 
Controlled Substance Analogue. 

°T.C.A. § 39-17-402(4). 

"State y. Williams, 623 S,W.2d 
121 Penn, Crim. App. 1981). 

*State v. Copeland, 677 S. W.2d 
471 (Tenn. Crim. App. 1984). 
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device machine, or equipment which is capable of transmitting 
telephonic, electronic, digital, cellular or radio communications or 
any part of such instrument, device, machine or equipment which 
is capable of facilitating the transmission of telephonic, electronic, 
digital, cellular or radio communications. The term shall include, 
but not be limited to, cellular phones, digital phones and modem 
equipment devices.]® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally." 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


Comments 


1. Commission of this offense regarding weapons, ammunition and 
explosives is a Class C felony. All other contraband is a Class D felony. T.C.A. 
§ 39-16-201(c). For offenses committed prior to 7/1/19, all violations were a 
Class C felony except regarding telecommunication devices, which was a Class 
E felony. - . | 


°1.C.A. § 39-16-201(a). "1 C.A. § 39-11-301(a)(2). 
T.C.A. § 39-11-106. "N.C.A. § 39-11-106. 
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CHAPTER 24. 
FALSE PERSONATION 


T.P.I.—Crim. 24.01 Criminal impersonation 
 T.PI.—Crim. 24.02 Using false identification 
T.P.I—Crim. 24.03 Impersonation of licensed professional 


T.P...—Crim. 24.01 Criminal impersonation 


Any person who commits the offense of criminal imperson- 
ation is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 
(1) (a) that the defendant assumed a false identity; 
or 


(b) that the defendant pretended to be a TepresehiAye 
of some person or organization; 


or 


(c) that the defendant pretended to be an officer or em- 
ployee of the government; 


or 


(d) that the defendant pretended to have a [only for 
offenses committed prior to 7/1/11: handicap or] 
disability; 


24.01 
'T.C.A. § 39-16-301. 
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(2) 


(3) 


[Part B: 


(1) 


(2) 


_ (3) 


[Part C: 


(1) 


FALSE PERSONATION 24.01 
and 


that the defendant intended to injure or defraud an- 
other person; 


and 


that the defendant acted either intentionally, knowingly 
or recklessly.’] 


or 


that the defendant pretended to be a law enforcement 


officer for the purpose of engaging in an activity that is 


ordinarily and customarily an activity established by 
law as a law enforcement activity; 


and 


that the defendant did so for the purpose of causing an- 
other to believe that the person was a law enforcement 
officer; 


and 


that the defendant acted either intentionally, knowingly 


or recklessly.*] 


or 


that the defendant pretended to be an active duty 
member or veteran of uniformed service by: 


(A) Wearing the uniform, rank, medals, devices, or 
insignia of a uniformed service of which the person 
is not a member or veteran or to which the person 
has not earned or been awarded; 


°T.C.A. § 39-11-302(b) and T.C.A. °T.C.A. § 89-11-302(b) and T.C.A. 
§ 39-16-302(c) and accompanying Sen- § 39-16-302(c) and accompanying Sen- 
tencing Commission Comment. tencing Commission Comment. 


677 


24.01 T.P.I.—CRIM. Ch, 24 


(B) Fraudulently representing to another, or mislead- 
ing another to believe, that the person is the recipi- 
ent of a military rank, medal, device, insignia, 
award, decoration, ribbon, tab, or other service rec- 
ognition that the person has not received or earned; 
or 


(C) Presenting false identification, documentation, or 
certification to include, without. limitation: 


(i) United States department of defense identifica- 
tion cards; 


(ii) Military forms showing release or discharge 
from active duty, including department of 
defense form 214 (DD 214) or equivalent forms; 


(iii) United states department of veteran affairs 
identification cards; or 


(iv) Certifications or qualifications indicating 
uniformed service training or education. 


and 


(2) that the defendant did so with the intent to obtain 
money, property, services, or any other tangible benefit. 


[“Fraud” is defined as the term is used in normal conversa- 
tion and includes, but is not limited to, deceit, trickery, misrepre- 
sentation and subterfuge.]* 


[“Government” means the state or any political subdivision 
thereof, and includes any branch or agency of the state, a county, 
municipality or other political subdivision.]° 


[‘Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A) maintain public order; or 


(B) make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; and 


47. C.A. § 39-11-106. 5T.C.A. § 39-11-106. 
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(C) investigate the commission or suspected commission of 
offenses. ]® 


(“Uniformed service” means: 


(A) Active and reserve components of the army, navy, air 
force, marine corps, or coast guard of the United States; 


(B) The commissioned corps of the United States public 
health service; 


(C) The eommitadterted corps of the national oceanic and 
atomospheric administration of the United States; or 


(D) The national guard of a state.]’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or GESTS. to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.? 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


[It is a defense that members of organizations known as the 
Boy Scouts of America, or the naval militia, or such other 
organizations as the secretary of defense may designate, are 


°T.C.A. § 39-11-1086. | °T.C.A. § 39-11-106. 
'T.C.A. § 39-16-301(e). 17. C.A. § 39-11-106. 
°T.C.A. § 39-11-106. 
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wearing their prescribed uniforms; or that persons who in time of 
war have served honorably in the armed forces of the United 
States, are wearing the uniform as may be prescribed by the laws 
of the United States; or that other duly designated organizations, 
schools, colleges, universities, cadet corps, military societies, or 
instructors, are wearing a uniform as prescribed by the laws of 
the United States; or that a uniform is being worn in playhouses, 
theaters, or motion pictures, as may be prescribed by the laws of 
the United States. However, it is not a defense if the members of 
the military societies and instructors and members of the cadet 
corps mentioned wear the insignia of rank prescribed to be worn 
by officers of the armed forces of the United States, or any simi- 
lar insignia of rank.]" 


Comments 


1. Criminal impersonation is a Class B misdemeanor, except that if the im- 
personation is of a law enforcement officer or an active duty member or veteran 
of uniformed service, it is a Class A misdemeanor. If the criminal impersonation 
was committed to falsely obtain a driver license or photo identification license, 
the maximum fine of five hundred dollars ($500) shall be imposed. If any person 
commits the offense of criminal impersonation under Part A while pretending to 
be a firefighter, medical fire responder, paramedic, emergency medical techni- 
cian or any other first responder and while operating a motor vehicle pursuant 
to § 55-9-201(d), § 55-9-402(¢) or § 55-9-414(f), then the offense is a Class A 
misdemeanor. Criminal impersonation of a law enforcement officer under 
subsection (b) while operating a motor vehicle pursuant to § 55-9-201(d), § 55-9- 
402(g) or 55-9-414(f), increases the maximum fine for the offense to five 
thousand dollars ($5,000). T.C.A. § 39-16-301(d). 


"TC.A. § 39-16-301(c)(2). 
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T.P.I.—Crim. 24.02 Using false identification 


Any person who commits the offense of using a false 
identification is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant used a false identification; 
and 


(2) that the defendant used the false identification for the 
purpose of obtaining goods, services, or privileges to 
which /he//she/ was not otherwise entitled or eligible; 


and © 


(3) that the defendant acted intentionally, knowingly or 
recklessly.’ 


“Obtain” means: 


(A) to bring about a transfer or purported transfer of prop- 
erty or of a legally recognized interest therein, whether 
-to the defendant or another; 


or 
(B) to secure the performance of a service. 


“Obtain” includes, but is not limited to, the taking, carrying 
away, or the sale, conveyance or transfer of title to or interest in 
or possession of property.” 


“Services” includes [labor] [skill] [professional service] [trans- 
portation] [telephone] [mail] [gas] [electricity] [steam] [water] 
[cable TV] [other public services] [accommodations in hotels, 


24.02 § 39-11-301(c) and accompanying Sen- 
1 303 tencing Commission Comment. 
MGs. % 2916-808 a). 97.C.A, § 39-11-106 and T.C.A. 


20C.A. § 39-11-301(b) and T.C.A. § 39-11-106. 
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restaurants or elsewhere] [admissions to exhibitions] [use of 
vehicles or other moveable property].* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to.a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.’ 


Comments 


1. Using a false identification is a Class C misdemeanor. T.C.A. § 39-16- 
308(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c), The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. : 


4T.C.A. § 39-11-106. ®°TC.A, § 39-11-1086. 
5T.C.A, §:89-11-106.. > "T.C.A. § 89-11-106. 
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T.P.1.—Crim. 24.03. Impersonation of licensed | 
professional 


Any person who commits the offense of impersonation of a 
licensed professional is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant practiced or pretended to be BEGnBCG 
tOspractice | 7 tei): 


and 


(2) /____/ is a profession in the state of Tennessee 
requiring a license certifying the qualifications of such 
licensee to practice; 


and 


(8) that the defendant was not licensed to practice in the 
profession of /______/ in the state of Tennessee; 


and 


(4) that the defendant acted either intentionally, know- 
ingly, or recklessly.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


24.03 § 39-11-301(c) and accompanying Sen- 


'NC.A. § 39-16-302(a). tencing Commission Comment. 
27.C.A. § 39-11-301(b) and T.C.A. °T.C.A. § 39-11-106. 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.* 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® 


Comments 


1. Impersonation of a licensed professional is a Class E felony. T.C.A. § 39- 
16-302(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


4T.C.A. § 39-11-106. °T.C.A. § 39-11-106. 
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MISCONDUCT INVOLVING PUBLIC 


OFFICIALS 
T.P.I.—Crim. 25.01 Official misconduct 
T.P.I.—Crim. 25.02 Official oppression 
T.P.I.—Crim. 25.03 [Reserved] 


T.P.I.—Crim. 25.04 [Reserved] 


T.P.L.—Crim. 25.01 Official misconduct 


Any public servant who commits the offense of official 
misconduct is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 
(1) that the defendant acted as a public servant; 
and 


(2) that the defendant committed an act relating to the 
defendant’s office or employment that constituted an un- 
authorized exercise of official power; 


and 
(3) that the defendant acted knowingly or intentionally; 
and 


(4) that the defendant acted with the intent to obtain a 
benefit or to harm another.| 


25.01 
'T.C.A. § 39-16-402(a). 
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[Part B: 


(1) 


(2) 


(3) 


(4) 


[Part C: 


(1) 


(2) 


(3) 


(4) 


[Part D: 


(1) 


T.P.1.—CRIM. Ch. 25 


or 


that the defendant acted as a public servant; 
and)? 
that the defendant committed an act under color of of- 
fice or employment that Sepssted the Hsu ae official 
powers; 
and 
that the defendant acted knowingly or intentionally; 


and 


that the defendant acted with the intent to obtain a 
benefit or to harm another.| 


or 


that the defendant acted as a public servant; 
and 


that the defendant refrained from performing a duty 
that was imposed by law or that was clearly inherent in 
the nature of the office or employment; 


and 
that the defendant acted knowingly or intentionally; 
and 


that the defendant acted with the intent to obtain a 
benefit or to harm another. | 


or 


that the defendant acted as a public servant; 
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and 


(2) that the defendant violated a law relating to the 
defendant’s office or employment; 


and 
(3) that the defendant acted knowingly or intentionally; 
and 


(4) that the defendant acted with the intent to obtain a 
benefit or to harm another. | 


or 
[Part E: 
(1) that the defendant acted as a public servant; 
and 


(2) that the defendant received any benefit not otherwise 
authorized by law; 


and 
(3) that the defendant acted knowingly or intentionally; 
and 


(4) that the defendant acted with the intent to obtain a 
benefit or to harm another. | 


“Act” means a bodily movement, whether voluntary or invol- 
untary, and includes speech.’ 


“Law” means the constitution or a statute of this state or of 
the United States, a written opinion of a court record, a munici- 
pal ordinance, or a rule authorized by and lawfully adopted under 
a statute.’ 


“Public servant” means a person elected, selected, appointed, 
employed, or otherwise designated as one (1) of the following 


27.C.A. § 39-19-401(1). ST.C.A. § 39-16-401(2), 
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even if the public servant has not yet qualified for office or as- 
sumed the duties: 


(A) an officer, employee, or agent of government; or 
(B) ajuror or grand juror; or 


(C) an arbitrator, referee, or other person who is authorized 
by law or private written agreement to hear or deter- 
mine a cause or controversy; or 


(D) an attorney at law or notary public when participating 
in performing a governmental function; or 


(FE) a candidate for nomination or election to public office; 
or 


(F) a person who is performing a governmental function 
under claim of right although not legally qualified to do 
so." 


[A public servant commits an.act under color of office or 
employment who acts or purports to act in an official capacity or 
takes advantage of such actual or purported capacity.]° 


(“Received any benefit not otherwise authorized by law” 
includes, but is not limited to, a public servant. who: 


(A) Purchases real property or otherwise obtains an op- 
tion to purchase real property with intent to make a profit if 
the public servant knows that such real property may be 
purchased by a governmental entity and such information is 
not public knowledge; or 


(B) Acquires nonpublic information derived from such 
person’s position as a public servant or gained from the per- 
formance of such person’s official duties as a public servant 
and knowingly acts on such nonpublic information to acquire, 
or obtain an option to acquire, or liquidate, tangible or 
intangible personal property with intent to make a profit.]° 


“Intentionally” means that a person acts intentionally with 


47.C.A. § 39-16-401(3). °NC.A. § 39-16-402(c)(1). 
5T.C.A. § 39-16-402(b). 
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respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


[It is a defense to this offense that the benefit involved was a 
trivial benefit incidental to personal, professional, or business 
contacts, which involved no substantial risk of undermining of- 
ficial impartiality.’ If evidence is introduced supporting the 
defense that the benefit involved was a trivial benefit, the burden 
is on the state to prove beyond a reasonable doubt that the bene- 
fit was not a trivial benefit incidental to personal, professional or 
business contacts or that there was a substantial risk of 
undermining official impartiality." If you find from the evidence 
that the benefit involved was a trivial benefit incidental to 
personal, professional or business contacts, which involved no 
substantial risk of undermining official impartiality, or if you 
have a reasonable doubt thereof, you must find the defendant not 
guilty of this offense."’] 


Comments 


1. Official misconduct is a Class E felony. T.C.A. § 39-16-402(d). 


™T.C.A. § 39-11-106. "ON C.A. § 39-11-201(a)(3). 


8 
T.C.A, § 39-11-106. "NC.A. § 39-11-201(d). 
°T.C.A. § 39-16-402(d). , 
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T.P.1.—Crim.. 25.02 | Official oppression 


Any public servant who commits the offense of official op- 
pression is guilty of a crime. | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: | 


(1) that the Berenatis was a public servant acting under 
color of office or employment; 


and 


(2) (a) that the defendant intentionally subjected andthed 
to mistreatment or to arrest, detention, stop, frisk, 
halt, search, seizure, dispossession, assessment, ‘or 
lien that the defendant knew was unlawful; 


or 


(b) that the defendant intentionally denied or impeded 
another in the exercise or enjoyment of any right, 
privilege, power or immunity, when the defendant 
knew the conduct was unlawful. | 


“Public servant” means a person elected, selected, appointed, 
employed, or otherwise designated as one (1) of the following 
even if the public servant has not yet qualified for office or as- 
sumed the duties: 


(A) an officer, employee, or agent of government; or 
(B) ajuror or grand juror; or 


(C) an arbitrator, referee, or other person who is authorized 
by law or private written agreement to hear or deter- 
mine a cause or controversy; or 


(D) an attorney at law or notary public when participating 
in performing a governmental function; or 


25.02 
'T.C.A, § 39-16-403(a). 
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(KE) a candidate for nomination or election to: public office; 
or 


(F) a person who is performing a governmental function 
under claim of right although not legally qualified to do 
so.” 


A public servant acts under color of office or employment if 
the servant acts or purports to act in an official capacity or takes 
advantage of such actual or purported capacity. 


“Knew” means that a person acts knowingly with respect to 
the conduct or to circumstances surrounding the conduct when 
the person is aware of the nature of the conduct or that the cir- 
cumstances exist. A person acts knowingly with respect to a result 
of the person’s conduct when the person is aware that the conduct 
is reasonably certain to cause the result.* 


The requirement of “knew” is also established if it is shown 
that the defendant acted intentionally.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


Comments 


1. Official oppression is a Class E felony. T.C.A. § 39-16-403(c). 


27.C.A. § 39-16-403(b). °T.C.A. § 39-11-301(a)(2). 
“T.C.A. § 39-16-401(8). °TC.A, § 39-11-106. 
*T.C.A, § 39-11-106, ° 
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T.P.L.—Crim. 25.03 [Reserved] 
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T.P.1.—Crim. 25.04 [Reserved] 
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CHAPTER 26 
INTERFERENCE WITH GOVERNMENT 


OPERATIONS. 

T.P.I—Crim. 26.01(a) Initiating false report to law 
enforcement officer 

T.P.I.—Crim. 26.01(b) Making a false report to law 
enforcement officer 

T.P.I.—Crim, 26.02 False report of a bombing, fire or 
emergency 

T.P.I.—Crim. 26.03 Tampering with or fabricating evidence 

T.P.I.—Crim. 26,04 Coercion of a witness 

T.P.I.—Crim. 26,05 Coercion of a juror 

T.P.I.—Crim. 26.06 Retaliation for past action 

T.P.I.—Crim. 26.07 Improper influence of juror 

T.P.I.—Crim. 26.08 Compensation for past action 

T.P.I.—Crim. 26,09 Receipt of compensation for past action 

T.P.I.—Crim. 26.10 Destruction of and tampering with 
governmental records 

T.P.I.—Crim. 26.11 Dismissal of employee because of jury 
service 

T.P.I.—Crim. 26.12 Activating and pointing a laser device at 


any [law enforcement officer] 
[firefighter] [emergency medical 
technician] [emergency service 


personnel] 
T.P.I.—Crim. 26.13 False accusation of child /sex abuse/ 
[brutality] [abuse] [neglect] 
T.P.I—Crim. 26.14 Illegal /registration] [voting] 


T.P.I.—Crim. 26.01(a) Initiating false report to 
law enforcement officer 


Any person who initiates a false report or statement to a law 
enforcement officer is guilty of a crime. 
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GOVERNMENT OPERATIONS 26.01(a) 


For you to find the defendant guilty of this offense the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) 


(2) 


[Part B: 


(1) 


(2) 


[Part C: 


(1) 


(2) 


that the defendant initiated a report or statement to a 
law enforcement officer concerning an offense or incident 
within the officer’s concern; 


and 


that the defendant knew the offense or incident reported 
did not occur.] 


or 


that the defendant initiated a report or statement to a 
law enforcement officer concerning an offense or incident 
within the officer’ s concern; 


and 


that the defendant knew /he/ /she/ had no information 
relating to the offense or incident reported.] 


or 


that the defendant initiated a report or statement to a 
law enforcement officer concerning an offense or incident 
within the officer’s concern; 


and 


that the defendant knew the information relating to the 
offense reported was false.] 


“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


26.01(a) 


'T.C.A. § 39-16-502(a)(1). 


695 


26.01(a) T.P.I.—CRIM. Ch. 26 
(A) maintain public order; or 


(B) make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; and 


(C) investigate the commission or suspected commission of 
offenses.” 


“Knowingly” means that.a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a. 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


Comments 


1. Initiating a false report to a law enforcement officer is a Class D felony. 
T.C.A. § 39-16-502(b)(1). 


2. It is an affirmative defense to this offense that 1) the defendant made a 
report in good faith of suspicious activity or behavior of another person based on 
articulable suspicion, 2) that the report was a communication to a law enforce- 
ment officer or agency or other appropriate authority with the articulable belief 
that the behavior or activity constituted or was in furtherance of an act of ter- 
rorism, and 3) that the report was not intentionally made while known to be 
false, or with reckless disregard for the truth of the report. T.C.A. § 39-13-812. 


27T'C.A. § 39-11-106. 4T.C.A. § 39-11-301(a)(2). 
ST'C.A. § 39-11-106. °T.C.A. § 39-11-106. 
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T.P.1.—Crim. 26.01(b) Making a false report to 
law enforcement officer 


Any person who makes a /false report] [false statement/ to a 
law enforcement officer is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the /report] [statement] was made by the defendant; 
and 


(2) that the /report/ [statement] was made in response to a 
legitimate inquiry by a law enforcement officer; 


and 


(3) that the [report] [statement] concerned a material fact 
about an /offense/ [incident/ within the officer’s concern; 


and 


(4) that the defendant knew that such /report/ [statement/ 
was false; 


and 


(5) that the [report] [statement] was made by the defendant 
with the intent to obstruct or hinder the officer from 
either: 


(A) Preventing the /offense/ [incident/ from [occurring] 
[continuing to occur]; 


or 


(B) Apprehending or locating another person suspected 
of committing an offense. 


“Law enforcement officer” is defined as any officer, employee 
or agent of government who has a duty imposed by law to: 


26.01(b) 
'T.C.A. § 39-16-502(a)(2). 


697 


26.01(b) ) T.P.L.—CRIM. Ch. 26 


(A) maintain public order; or 


(B) make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; and 


(C) investigate the commission or suspected commission of 
offenses.” | yoy 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


Comments 


1. Making a false report to a law enforcement officer is a Class D felony. 
T.C.A. § 39-16-502(b)(1). 


2. It is an affirmative defense to this offense that 1) the defendant made a 
report in good faith of suspicious activity or behavior of another person based on 
articulable suspicion, 2) that the report was a communication to a law enforce- 
ment officer or agency or other appropriate authority with the articulable belief 
that the behavior or activity constituted or was in furtherance of an act of ter- 
rorism, and 3) that the report was not intentionally made while known to be 
false, or with. reckless disregard for the truth of the report. T.C.A. §.39-13-812, 


2T.C.A. § 39-11-106. 47.C.A. § 39-11-301(a)(2). 
8T.C.A. § 39-11-106. | °T.C.A. § 39-11-106. 
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T.P.I1.—Crim. 26.02 False report of a bombing, 
fire or emergency 


Any person who initiates or circulates a report of a bombing, 
fire or an emergency knowing the same to be false or baseless is 
guilty of a crime. 


For you to find the defendant guilty of this offense the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' : 


[Part A: 


(1) that the defendant intentionally initiated or circulated a 
report of a past, present or impending bombing, fire or 
other emergency; 


/ 


and 


(2) that the defendant acted knowing the report to be false 
or baseless; 


and 


(3) that the defendant acted knowing that the false report 
would cause action of any sort by an official or volunteer 
agency organized to deal with these emergencies. | 


or 
[Part B: 


(1) that the defendant intentionally initiated or circulated a 
report: of a past, present or impending bombing, fire or 
other emergency; 


and 


(2) that the defendant acted knowing the report to be false 
or baseless; 


26.02 
IT'C.A. § 39-16-502(a)(3). 


699 


26.02 T.PI.—CRIM. Ch. 26 
and 


(3) that the defendant acted knowing that the false report 
would place a person in fear of imminent serious bodily 
injury.| 


or 
[Part C. 


(1) that the defendant intentionally initiated or circulated a 
report of a past, present or impending bombing, fire or 
other emergency; 


and 


(2) that the defendant acted knowing the report to be false 
or baseless; 


and 


(3) that the defendant acted knowing that the false report 
would prevent or interrupt the occupation of any build- 
ing, place of assembly, form of conveyance or any other 
place to which the public has access.] | 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]* (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


27.C.A. § 39-11-106. The trial not fairly raised in the proof. 
judge may wish to omit the language 3 att 
regarding a broken bone of a child if TCA, 3 39-11-106. 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


Comments 


1. Making a false report of a bombing, fire or emergency is a Class C felony. 
T.C.A. § 39-16-502(b)(2). 


2. It is an affirmative defense to this offense that 1) the defendant made a 
report in good faith of suspicious activity or behavior of another person based on 
articulable suspicion, 2) that the report was a communication to a law enforce- 
ment officer or agency or other appropriate authority with the articulable belief 
that the behavior or activity constituted or was in furtherance of an act of ter- 
rorism, and 3) that the report was not intentionally made while known to be 
false, or with reckless disregard for the truth of the report. T.C.A. § 39-13-812. 


47.C.A. § 39-11-106. 5T.C.A. § 39-11-106. 
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T.P.1.—Crim. 26.03 Tampering with or 
fabricating evidence 


Any person who /tampers with] [fabricates] evidence is guilty 
of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


(1) that the defendant knew /an investigation] Merese pro- 
ceeding] [was pending] [was in progress]; 


and 


(2) (a). that the defendant /altered/ [destroyed] [concealed] 
a [record] [document] [thing] with the intent to 
impair its /verity/ [legibility] [availability as evi- 

dence] in the [investigation] [official proceeding]; 


or 


(b) that the defendant /made/ [presented] [used/ a [rec- 
ord] [document] [thing] with knowledge of its falsity 
with the intent to affect the [course] [outcome] of 
the /investigation] [official proceeding]. 


[“Conceal” means to [prevent disclosure or recognition of] 
[place out of sight] a [record] [document] [thing].]’ 


[“Destroy” means to ruin the evidentiary value of a /record/ 
[document] [thing].]* 


(“Official proceeding” means any type of administrative, ex- 
ecutive, legislative or judicial proceeding that may be conducted 
before a public servant authorized by law to take statements 
under oath.]* 


26.03 *State v. Hawkins, 406 S.W.3d 
'TC.A. § 39-16-503(a). 121, 132 (Tenn. 2013). 
*State v. Hawkins, 406 S.W.3d *T.C.A. § 39-11-106. 


121, 132 (Tenn, 2013). 
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(“Thing” means an object or entity not precisely designated 
or capable of being designated.]° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


Comments 


1. Tampering with or fabricating evidence is a Class C felony. T.C.A. § 39- 
16-503(b). 


°State v. Majors, 318 S.W.3d 850 "T.C.A. § 39-11-301(a)(2). 


Manny 2010). °T.C.A. § 39-11-106. 
T.C.A. § 39-11-106. 
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T.P.L.—Crim. 26.04 Coercion of a witness 


Any person who [influences] [attempts to influence/ a witness 
by coercion is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant by means of coercion /influenced] [at- 
tempted to influence] | _, a [witness] [pro- 
! (name witness) 

spective witness/ in an official proceeding; 

and 
(2) that the defendant intended to influence f 
| (name witness) 
to: i 
(a) testify falsely; 


or 


(b) withhold any [truthful testimony] [truthful informa- 
tion] [truthful document or thing]; 


or 


(c) elude legal process summoning the witness to 
[testify] [supply evidence]; 


or 


(d) be absent from an official proceeding to which 
had been legally summoned. 
(name witness), 


“Coercion” means a threat, however communicated, to: 
((A) commit any offense;] 


[((B) wrongfully accuse any person of any offense;] 


26.04 
'T'C.A. § 39-16-507(a). 
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[((C) expose any person to hatred, contempt or ridicule;] 
((D) harm the credit or business repute of any person;] or 


[((E) take or withhold action as a public servant or cause a 
public servant to take or withhold action].’ 


“Official proceeding” means any type of administrative, exec- 
utive, legislative or judicial proceeding that may be conducted 
before a public servant authorized by law to take statements 
under oath.°® 


“Intentional” means that a person acts intentionally with re- 
spect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


Comments 


1. Coercion of a witness is a Class D felony. T.C.A. § 39-16-507(b). 


*T.C.A. § 39-11-106. 4T.C.A. § 39-11-106. 
3T.C.A. § 39-11-106. 
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T.P.I.—Crim. 26.05 Coercion of a juror 


Any person who /influences/] [attempts to influence/ a juror by 
coercion is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 
(1) that the defendant by means of coercion [influenced] [at- 
tempted to influence] __, a juror, in the /exer- 
(name juror) are 
cise] [performance] of [his] [her] official duty; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.*] 


or 
[Part B: 
(1) that the defendant by means of coercion [influenced] [at- 
tempted to influence] , a juror, [not to vote] 
(name juror) 
[to vote/ in a particular manner; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.*] | 


“Coercion” means a threat, however communicated, to: 
(A) commit any offense;] 


[((B) wrongfully accuse any person of any offense;] 


26.05 tencing Commission Comment. 


"T.C.A. § 39-16-508(a). °T.C.A. § 39-11-301(b) and T.C.A. 
27.C.A. § 39-11-801(b) and T.C.A. § 39-11-301(c) and accompanying Sen- 
§ 39-11-301(c) and accompanying Sen- tencing Commission Comment, 
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[((C) expose any person to hatred, contempt or ridicule;] 
((D) harm the credit or business repute of any person;] or 


((E) take or withhold action as a public servant or cause a 
public servant to take or withhold action].* 


“Juror” means any person who is a member of any jury, 
including a grand jury, impaneled by any court of this state or by 
any public servant authorized by law to empanel a jury. “Juror” 
also includes any person who has been summoned or whose name 
has been drawn to attend as a prospective juror.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


~ “Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® 


Comments | 
1. Coercion of a juror is a Class E felony. T.C.A. § 39-16-508(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 


4N.C.A. § 39-11-106. "T.C.A. § 39-11-106. 
°T.C.A. § 39-16-101(1). °TC.A. § 39-11-106. 
6T.C.A. § 39-11-106. 
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that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 
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T.P.I1.—Crim. 26.06 Retaliation for past action 


Any person who commits the offense of retaliation for past 
action is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' | 


(1) 


(2) 


(3) 


(4) 


that the defendant harmed or threatened to harm the 
alleged victim by any unlawful act;° 


and 


that the alleged victim had been a /family member of af 
[witness at an official proceeding] [judge] [district at- 
torney general] [assistant district attorney general] [em- 
ployee of the district attorney general] [law enforcement 
officer] [clerk] [Only for offenses committed on or af- 
ter 7/1/14: employee of the clerk] [juror] [former juror]; 

{ 


and 


that the defendant did so in retaliation for anything the 
[witness] [judge] [district attorney general] [assistant 
district attorney general] [employee of the district at- 
torney general] [law enforcement officer] [clerk] [Only 
for offenses committed on or after 7/1/14: employee of 
the clerk] [juror] did in an official capacity as [witness] 
[judge] [district attorney general] [assistant district at- 
torney general] [employee of the district attorney general] 
[law enforcement officer] [clerk] [Only for offenses com- 
mitted on or after 7/1/14: employee of the clerk] [juror]; 


and 


that the defendant acted either intentionally, knowingly 
or recklessly.° 


(“Family member” means the spouse, parent, grandparent, 


26.06 of victims of this crime to include fam- 
'TC.A. § 39-16-510(a)(1). ily members. — 
Tenn. Pub. Acts 2004, ch. 818, °T.C.A. § 39-11-301(b) and T.C.A. 


effective July 1, 2004, expands the list § 39-11-301(c) and accompanying Sen- 
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stepmother, stepfather, child, grandchild, brother, sister, half- 
brother, half-sister, acne children of the parent, or the spouse’s 
parents. ]* 


[“Juror” means any person who is a member of a jury, includ- 
ing a grand jury, impaneled by any court of this state or by any 
public servant authorized by law to impanel a jury. The term 
“juror” also includes any person who has been summoned or 
whose name has been drawn to attend as a prospective juror.]° 


(“Official proceeding” means any type of administrative, ex- 
ecutive, legislative or judicial proceeding that may be conducted 
before a public servant authorized by law to take statements 
under oath,]® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ my 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® i 


[It is an exception to this offense that the defendant was an 
employee of the clerk who [harmed] [threatened to harm] the 


tencing Commission Comment. "T.C.A. § 39-11-106. 
“T.C.A. § 39-16-510(a)(2). °C.A. § 39-11-106. 
5 
T.C.A. § 39-16-101(1). 9 
ee T.C.A. § 39-11-106. 
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clerk. If the defendant proves this exception by a preponderance 
of the evidence,"® you should find [him] [her] not guilty.] 


Comments 
1. Retaliation for past action is a Class E felony. T.C.A. § 39-16-510(b). 
2. If the definition of an offense within Title 39 does not plainly dispense 
with a culpable mental state, then intent, knowledge or recklessness suffices to 
establish the culpable mental state. T.C.A. §39-11-301(c). The Committee is of 


the opinion that the definitions of “intentionally,” “knowingly,” and “recklessly” 
should all be charged for this offense. 


On C.A. § 39-11-202(b)(2). The 42.01, Preponderance of evidence. 
trial judge should utilize T.P.J.—Crim. 
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T.P.I.—Crim. 26.07 Improper influence of juror 


Any person who commits the offense of improper influence of 
a juror is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant privately communicated with a juror; 
and 


(2) that the defendant did so with the intent to influence 
the outcome of the proceedings on the basis of consider- 
ations other than those authorized by law. 


“Juror” means any person who is a member of a jury, includ- 
ing a grand jury, impaneled by any court of this state or by any 
public servant authorized by law to impanel a jury. The term 
“juror” also includes any person who has been summoned or 
whose name has been drawn to attend as a prospective juror.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


Comments 


1. Improper influence of a juror is a Class A misdemeanor. T.C.A. § 39-16- 
509(b). ; 


26.07 27.C.A. § 39-16-101(1). 
'T.C.A. § 39-16-509(a). 8T.C.A. § 39-11-106. 
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T.P.I.—Crim. 26.08 Compensation for past action 


Any person who commits the offense of compensation for 
past action is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant [offered] [conferred] [agreed to confer] 
any benefit upon a juror for the juror’s having exercised 
the juror’s official power or having performed the juror’s 
official duty in favor of the defendant or another person; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.” 


“Juror” means any person who is a member ofa jury, includ- 
ing a grand jury, impaneled by any court of this state or by any 
public servant authorized by law to impanel a jury. The term 
“juror” also includes any person who has been summoned or 
whose name has been drawn to attend as a prospective juror.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 


26.08 tencing Commission Comment. 
'NC.A. § 39-16-511(a). °T.C.A. § 39-16-101(1). 
4 
?7.C.A. § 39-11-301(b) and T.C.A. T.C.A, § 89-11-106. 
§ 39-11-301(c) and accompanying Sen- °T'C.A. § 39-11-106. 
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a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® 


[It is a defense to prosecution for this offense that the benefit 
involved was a trivial benefit incidental to personal, professional, 
or business contacts, which involved no substantial risk of 
undermining official juror impartiality.’ If evidence is introduced 
supporting the defense that the benefit involved was a trivial 
benefit, the burden is on the state to prove beyond a reasonable 
doubt that the benefit was not a trivial benefit incidental to 
personal, professional or business contacts or that there was a 
substantial risk of undermining official juror impartiality.’ If you 
find from the evidence that the benefit involved was a trivial ben- 
efit incidental to personal, professional, or business contacts, 
which involved no substantial risk of undermining official juror 
impartiality, or if you have a reasonable doubt thereof, you must 
find the defendant not guilty of this offense.’ 


Comments 


1. Compensation for past action is a Class A misdemeanor. T. C A. § 39-16- 
511(b), 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state, T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of garrett cont “knowingly,” and eck esa) y should all 
be charged for this offense. 


6T'C.A. § 39-11-106. > ®1C.A, § 89-11-201(a)(3). 
"T.C.A. § 39-16-5138. | °1.C.A. § 39-11-201(d). 
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T.P.I.—Crim. 26.09 Receipt of compensation for 
past action | 


Any person who commits the offense of receipt of compensa- 
tion for past action is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant [solicited] [accepted] [agreed to ac- 
cept/ any benefit from another for having exercised of- 
ficial power or having performed an official duty in favor 
of another person as a juror; 


and 


_ (2) that the defendant acted either intentionally, knowingly 
_ or recklessly.? 


“Juror” means any person who is a member of a jury, includ- 
ing a grand jury, impaneled by any court of this state or by any 
public servant authorized by law to impanel a jury, The term 
“juror” also includes any person who has been summoned or 
whose name has been drawn to attend as a prospective juror.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 


26.09 tencing Commission Comment. 
INC.A. § 39-16-512(a). °T.C.A. § 89-16-101(1). 
4 
§ 39-11-301(c) and accompanying Sen- — - *1C.A. § 39-11-106. 
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conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® 


[It is a defense to prosecution for this offense that the benefit 
involved was a trivial benefit incidental to personal, professional, 
or business contacts, which involved no substantial risk of 
undermining official juror impartiality.’ If evidence is introduced 
supporting the defense that the benefit involved was a trivial 
benefit, the burden is on the state to prove beyond a reasonable 
doubt that the benefit was not a trivial benefit incidental to 
personal, professional or business contacts or that there was a 
substantial risk of undermining official juror impartiality.’ If you 
find from the evidence that the benefit involved was a trivial ben- 
efit incidental to personal, professional, or business contacts, 
which involved no substantial risk of undermining official juror 
impartiality, or if you have a reasonable doubt thereof, you must 
find the defendant not guilty of this offense.*] 


Comments 


1. Receipt of compensation for past action is a Class A misdemeanor. T.C.A. 
§ 39-16-512(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” AT ANE | and “recklessly” should all 
be charged for this offense. 


67.C.A. § 39-11-106. 8T.C.A. § 39-11-201(a)(3). - 
'TC.A, § 39-16-5138. °TC.A. § 39-11-201(d). ' 
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T.P.1.—Crim. 26.10 Destruction of and tampering 
with governmental records 


Any person who destroys or tampers with a governmental 
record is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant made /a false entry in] [a false altera- 
tion of] a governmental record; 


| and 
(2) that the defendant acted knowingly.] 
or 
[Part B: 
(1) that the defendant /made/ [presented] [: aed] any [rec- 
ord] [document] [other thing/ with knowledge of its 


falsity and with intent that it be taken as a genuine 
governmental record; 


and 
(2) that the defendant acted intentionally.| 
or 
[Part C: 


(1) that the defendant /destroyed/ [concealed] [removed] 
[impaired] the [verity] [legibility] [availability] of a 
governmental record; 


and 


(2) that the defendant acted intentionally.] 


26.10 
'T'C.A. § 39-16-504(a). 
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“Governmental record” means anything belonging to, received 
or kept by the government for information; or required to be kept 
by others for the information of the government.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.? 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


Comments 


1. Destroying or tampering with governmental records is a Class E felony. 
If committed prior to 7/1/19, it is a Class A misdemeanor. 


§20C.A, §39-11-106. *” oe 4 ol A, §'39-11-801(a)(2). 
3T.C.A. § 39-11-106. 51'C.A. § 39-11-106. 
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T.P.I.—Crim. 26.11 Dismissal of employee 
because of jury service 


Any person who dismisses an employee from employment 
because of jury service is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:" 


(1) that the defendant dismissed an employee from employ- 
ment because of jury service; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.* 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 


26.11 tencing Commission Comment. 
'OC.A. § 39-16-514. 87.C.A. § 39-11-106. 
27.C.A. § 39-11-301(b) and T.C.A. 4NC.A. § 39-11-106. 


§ 39-11-301(c) and accompanying Sen- 
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the circumstances as viewed from the accused person’s 
standpoint.* 


Comments 


1. Dismissal of an employee because of jury service is a Class A 
misdemeanor. T.C.A. § 39-16-514. 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


°T.C.A. § 39-11-106. 
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T.P.1.—Crim. 26.12 Activating and pointing a 
laser device at any [law 
enforcement officer] 
[firefighter] [emergency 
medical technician] 
[emergency service 

personnel] 


Any person who commits the offense of activating and point- 
ing a [laser pointer] [device utilizing a laser beam] at any [law 
enforcement officer] [firefighter] [emergency medical technician] 
[emergency service personnel] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly activated and pointed a 
[laser pointer] [device utilizing a laser beam/ at a person 
known to the defendant to be any /law enforcement of- 
ficer] |only for offenses committed on or after 7/1/ 
09: [firefighter] [emergency medical technician] [emer- 
gency service personnel ||; 


and 


(2) that at the time of such activation and pointing of the 
[laser pointer] [device utilizing a laser beam/, the person 
was in the performance of [his/ [her/ official duties; 


and 


(3) that the defendant intended to place such person in fear 
of serious bodily injury or death; 


and 


(4) that the person was actually placed in fear of serious 
bodily injury or death. The fear must be real or honestly 
believed to be real at the time and based upon the facts 


26.12 
'T.C.A. § 39-16-515. 
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and circumstances surrounding the defendant(s) con- 
duct, the fear must be founded upon reasonable grounds. 


(“Emergency medical technician (EMT)” means an individual 
licensed to practice emergency medical care.]? 


(“Firefighter” means any regular or full-time employee of a 
fire department, or any unpaid volunteer member of a municipal 
or nonprofit fire department who is registered and recognized by 
the state fire marshal and who is required to extinguish and 
control fires or fire-related incidents. “Fire department” means a 
department of a municipality, county, or political subdivision, or 
an organization, agency, or entity that offers its services, for or 
without pay, for the purpose of suppressing fires, performing 
rescue services, or for other emergency response purposes. ]* 


[“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A) maintain public order; or 


(B) make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; and 


(C) investigate the commission or suspected commission of 
offenses. |‘ 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].° (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 


2TC.A. § 68-140-502(12). °T.C.A. § 39-11-106. The trial 


37. C.A. § 7-51-210 and 68-102- judge may wish to omit the language 
: regarding a broken bone of a child if 


4DC.A. § 39-11-106, not fairly raised in the proof. 


302. 
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impairment ofthe function of a bodily member, organ, or mental 
faculty.]° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


The requirement of “knowingly” is also established a it is 
shown that the defendant acted intentionally." 


(peraliee means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° | 


Comments 


1. A violation of this section is a Class A misdemeanor. T.C.A. § 39-16-515. 


°T.C.A. § 39-11-106. me °T.C.A. § 39-11-301(a)(2). 
"T.C.A. § 39-11-106. | °T.C.A. § 39-11-106. 
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26.13 


T.P.1.—Crim. 26.13 False accusation of child [sex 
abuse] [brutality] [abuse] 
[neglect] 


Any person who [reports] [[causes] [encourages] [aids] [coun- 
sels] [procures] another to report] a false accusation /of child 
sexual abuse] [that a child has sustained a [wound] [injury] [dis- 
ability] [physical or mental condition] caused by [brutality] [abuse] 
[neglect// is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) (a) that the defendant /verbally/] [by written or printed 
communication] [reported] [[caused/ [encouraged] 
[aided] [counseled] [procured] another to report] a 
false accusation of child sexual abuse; 


or 


that the defendant /verbally] [by written or printed 
communication] [reported] [[caused/] [encouraged] 
[aided] [counseled] [procured] another to report] a 
false accusation that a child has sustained a [wound] 
[injury] [disability] [physical or mental condition] 
caused by /brutality] [abuse] [neglect/; 


(b) 


and 
(2) that the defendant acted knowingly” and maliciously. 


[“Abuse” exists when a person under the age of eighteen (18) 
is suffering from, has sustained, or may be in immediate danger 
of suffering from or sustaining a wound, injury, disability or 


26.13 
'TC.A. § 37-1-413. 


guage “As used in this title,” and so 
the definitions contained in that stat- 


As false accusation is a Title 37 
offense, the definition of knowingly 
contained in Tenn. Code Ann. § 39-11- 
106 does not strictly apply. Tenn. Code 
Ann. § 39-11-106 begins with the lan- 


ute only apply to Title 39 offenses. 
Upon agreement of the parties, it is 
recommended that a definition of 
knowingly be included in the written 
charge. The court may desire to refer 
to Title 39 for the definition. 
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physical or mental condition caused by brutality, neglect. or other 
actions or inactions of a parent, relative, guardian or caretaker.]* 


[Only for offenses committed on or after 7/1/16: “Care- 
taker” means any relative or other person living, visiting, or 
working in the child’s home who supervises or otherwise provides 
care or assistance for the child, such as a babysitter, or who is an 
employee or volunteer with the responsibility for any child at an 
educational, recreational, medical, religious, therapeutic, or other 
setting where children are present. “Caretaker” may also include 
a person who has allegedly used the child for the purpose of com- 
mercial sexual exploitation of a minor [only for offenses com- 
mitted on or after 7/1/17: or trafficking a minor for a com- 
mercial sex act,] including [only for offenses committed on or 
after 7/1/17:, but not limited to,] including as a trafficker.]* 


“Child” means a person who is under eighteen (18) years of 
age or who is reasonably presumed to be under eighteen (18) 
years of age.° 


Comments 


1. False accusation is a Class E felony. T.C.A. § 37-1-413. 


31T.C.A. § 37-1-102(b)(1). °T'C.A. § 37-1-401(1). 
47. C.A. § 37-1-102(b)(4). 
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T.P.1.—Crim. 26.14 IIegal [registration] [voting] 


Any persons, who commits illegal [registration] [voting] is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1). that the defendant /registered/ [voted] [attempted to reg- 
ister] [attempted to vote] in any manner where or when 
such person was not entitled to /, including voting more 
than once in the same election]; : 


and 
(2) that the defendant acted intentionally, knowing that 
such person was not entitled to /register/ [vote/.] 
| or 
[Part B: | 


(1) that the defendant voted in the primary elections of 
more than one (1) political party on the same day.] 


[“Election” means a general election for which membership 
in a political party in order to participate therein is not required.]? 


(“Political party” means an organization which nominates 
candidates for public office.]* 


(“Primary election” means an election held for a political 
party for the purpose of allowing members of that party to select 
a nominee or nominees to appear on the general election ballot.]* 


Comments 


1. Illegal registration or voting is a Class D felony, T.C.A. § 2-19-107. In 
addition to any other punishment that may be imposed for the offense, 


26.14 ST.C.A. § 2-1-104(a)(14). 


"T.C.A. § 2-19-107, 4T.C.A, § 2-1-104(a)(20). 
27.C.A. § 2-1-104(a)(7). 
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the court shall impose a fine of one thousand dollars ($1,000). The ad- 
ditional fine shall be paid to the clerk of the court imposing sentence, 
who shall transfer it to the state treasurer, who shall deposit the fine in 
the reward pool fund created by T.C.A. § 40-8-105. 
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CHAPTER 27 


OBSTRUCTION OF JUSTICE 
T.P.I.—Crim. 27.01 Escape 
T.P.I.—Crim. 27.02 Failure to appear (for offenses 
committed on or after May 19, 2004) 
T.P.I.—Crim. 27.03 Introduction of implements for escape 
into penal institution 
T.P.I.—Crim. 27.04 Resisting stop, frisk, halt, arrest or 


search—Prevention or obstruction of 
service of legal writ or process 


T.P.I.—Crim. 27.05(a) Evading arrest 

T.P.I.—Crim. 27.05(b) Evading arrest while operating motor 
vehicle 

T.P.I.—Crim. 27.06 ‘Compounding offense 


T.P.I.—Crim. 27.07 Permitting or facilitating an escape 


T.P.I1.—Crim. 27.01 Escape 


Any person who commits the offense of escape is guilty of a 
crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 
(1) that the defendant escaped; 
and 


(2) (a) that at the time of the escape the defendant /was 
under arrest for] [was charged with] [had been 
convicted of] ______., a [misdemeanor] [felony] [for 
offenses committed prior to 7/1/07]; 


27.01 
'T.C.A. § 39-16-605. 
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or 


(2) (b) that at the time of the escape the defendant was 
lawfully confined, funder arrest for] [charged with] 
[having been found guilty of] —_____,, a [misde- 
meanor] [felony] [civil offense] [for offenses com- 
mitted on or after 7/1/07]; 


and 
(3) that the escape was from a penal institution; 
and 


(4) that the defendant acted intentionally, STOWE or 
recklessly.’] 


or 
[Part B: 


(1) that the defendant was in the lawful custody of a law 
enforcement officer; 


and 
(2) that the defendant knowingly escaped such custody.] 


“Custody” means under arrest by a law enforcement officer 
or under restraint by a public servant pursuant to an order of a 
court.* 


“Escape” means unauthorized departure from custody or fail- 
ure to return to custody following temporary leave for a specific 
purpose or limited period, but does not include a violation of 
conditions of probation or parole.’ 


“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A) maintain public order; or 


27.C.A. § 39-11-301(b) and TC.A. °T.C.A. § 39-16-601(2). 
§ 39-11-301(c) and accompanying Sen- 4 
tencing Commission Comment. T.C.A. § 39-16-601(3). 
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make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; and 


investigate the commission or suspected commission of 
offenses.” 


“Lawful custody” means a person has been taken, seized or 
detained by a law enforcement officer either by handcuffing, 
restraining or any other method by which a reasonable person 
would believe places such person in custody and which otherwise 
deprives the person’s freedom of action in a significant way.° 


“Penal institution” includes any institution or facility used to 
house or detain a person: 


(A) 
(B) 
(C) 


convicted of a crime; 
adjudicated delinquent by a juvenile court; or 


who is in direct or indirect custody after a lawful arrest.’ 


“Public servant” means: 


(A) 


(B) 


(C) 


(D) 


any public officer or employee of the state or of any po- 
litical subdivision thereof or of any governmental 
instrumentality within the state including, but not 
limited to, law enforcement officers; or 


any person exercising the functions of any such public 
officer or employee; or 


any person participating as an advisor, consultant or 


otherwise performing a governmental function, but not 


including witnesses or jurors; or 


any person elected, appointed or designated to become a 
public servant although not yet occupying that position.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


A 


°T.C.A. § 39-11-106. 1996), | 
°T.C.A. § 39-16-605(b)(2). ®T.C.A. §.39-11-106. 
"T.C.A. § 89-16-601(4) (Supp. 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” | 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


Comments 


1. Escape from a misdemeanor or civil offense is a Class A misdemeanor. 
T.C.A. § 89-16-605(c)(1)(A). Escape from a felony is a Class E felony. T.C.A. 
§ 39-16-605(c)(1)(B). Part B, escape from lawful custody of a law enforcement of- 
ficer, is punishable as a Class A misdemeanor. T.C.A. § 39-16-605(c)(2). 


2. Any sentence received for escape shall be ordered to be served consecu- 
tively to the sentence being served or sentence received for the charge for which 
the person was being held at the time of the escape. T.C.A. § 39-16-605(d). 


3. As to Part A only, if the definition of an offense within Title 39 does not 
plainly dispense with a mental element, intent, knowledge or recklessness suf- 
fices to establish the culpable mental state. T.C.A. § 39-11-301(c). The Commit- 
tee is of the opinion that the definitions of “intentionally,” “knowingly,” and 
“recklessly” should all be charged for this offense. 


°TC.A. § 39-11-106. “TP C.A, § 39-11-1086. 
107 CLA. § 39-11-106. 
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T.P.1.—Crim. 27.02 Failure to appear (for 
offenses committed on or 
after May 19, 2004)' 


Any person who commits the offense of failing to appear is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 


(1) that the defendant knowingly failed to appear; 
and | 


(2) that the defendant had been directed to appear by a 
lawful authority; | 


and 


(3) (a) that the defendant had been lawfully issued a crim- 
inal summons pursuant to T.C.A. § 40-6-215; 


or 


(b) that the defendant had been lawfully commanded to 
appear for booking and processing pursuant to a 


criminal summons issued in accordance with T.C.A. 
§ 40-6-215; 


or 


(c) that the defendant had been lawfully issued a cita- 
tion in lieu of arrest under T.C.A. § 40-7-118; 


or 


(d) that the defendant had been released from custody, 
with or without bail, on condition of subsequent ap- 


27.02 *T.C.A. § 39-16-609. Tenn. Pub. 
'To obtain the pattern instruc- Acts 2004, ch. 727, effective May 19, 
tion for this offense committed prior to 2004, repealed the prior language of 
5/19/04, see T.PI. 27.02 (22nd ed. _ the statute. 
2018), or an earlier edition.’ 
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pearance at /an official proceeding] [a penal institu- 
tion/ at a specified time or place; 


or 


(e) that the defendant knowingly went into hiding to 
avoid prosecution or court appearance. 


[“Custody” means under arrest by a law enforcement officer 
or under restraint by a public servant pursuant to an order of a 
court.’] 


(“Official proceeding” means any type of administrative, ex- 
ecutive, legislative or judicial proceeding that may be conducted 
before a public servant authorized by law to take statements 
under oath.*] 


(“Penal institution” includes any institution or facility used 
to house or detain a person: 


(A) convicted of a crime; 
(B) adjudicated delinquent by a juvenile court; or 


(C) who is in direct or indirect custody after a lawful 
arrest.]°. 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ | 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


3T.C.A. § 39-16-601(2). 1996). 
47.C.A. § 39-11-106. ST. C.A,§.99-11- 106. 
°T.C.A. § 39-16-601(4) (Supp. "T.C.A. § 39-11-301(a)(2). 


733 


27.02 T.P.L.—CRIM. . Ch. 27 


when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


[It is a defense to prosecution for the offense of failure to ap- 
pear that the appearance was required by a probation or parole 
officer as an incident of probation or parole supervision.® If evi- 
dence is introduced supporting this defense, the state has the 
burden of proving beyond a reasonable doubt that the appear- 
ance was not one required by a probation or parole officer as an 
incident of probation or parole supervision.” If you find that the 
appearance was one required by a probation or parole officer as 
an incident of probation or parole supervision, or if you have a 
reasonable doubt thereof, you must find the defendant not 
guilty." | 


[It is a defense to prosecution for the offense of failure to ap- 
pear that the person had a reasonable excuse for failing to ap- 
pear at the specified time and place.” If evidence is introduced 
supporting this defense, the state has the burden of proving be- 
yond a reasonable doubt that the defendant did not have a rea- 
sonable excuse for failing to appear at the specified time and 
place.'* If you find that the defendant did have a reasonable 
excuse for failing to appear, or if you have a reasonable doubt 
thereof, you must find the defendant not guilty."*] 


[It is an exception to this offense that the defendant was a 
witness.” If the defendant proves this exception by a preponder- 
ance of the evidence,"® you must find [him] [her] not guilty.] 


Comments 


1. For all offenses committed on or after 7/1/19, failure to appear is a Class 
A misdemeanor, and any sentence received for a violation “must be ordered to 
be served consecutively to any sentence ‘received for the offense for which the 
defendant failed to appear.” T.C.A. §'39-18-609(d) and (e). For offenses commit- 
ted prior to 7/1/19, failure to appear for a Class A misdemeanor or felony was a 
Class E felony, and the consecutive nature of the sentences was discretionary 
with the trial judge. 


2. The Committee is of the opinion that the language of T.C.A. § 39-16- 


®T'C.A. § 39-11-106. 987'C.A, § 39-11-201(a)(3). 
°TC.A. § 39-16-609(b). 4C.A. § 39-11-203(d). 

15 
10m CA § 39-11-201(a)(3). T.C.A. § 39-16-609(c). 


16 

7 T.C.A. § 39-11-202(b)(2). The. 
T.C.A. § 89-11-203(d). trial judge should utilize T.P.1—Crim. 

7 C.A. § 39-16-609(b). 42.01 (Preponderance of the Evidence). 
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609(c) are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions), . . 
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T.P.I.—Crim. 27.03 Introduction of implements 
for escape into penal 
institution 


Any person who commits the offense of introduction of imple- 
ments for escape into a penal institution is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /introduced into a penal institution] 
[provided an inmate with] anything that might be re 
for the inmate’s escape; 


and 


(2) that the defendant acted with the intent to facilitate the 
escape. 


“Escape” means unauthorized departure from custody or fail- 
ure to return to custody following temporary leave for a specific 
purpose or limited period, but does not include a violation of the 
conditions of probation or parole.’ 7 


(“Penal institution” includes any institution or facility used 
to house or detain a person: 


(A) convicted of a crime; 
(B) adjudicated delinquent by a juvenile court; or 


(C) who is in direct or indirect custody after a lawful 
arrest.]° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


27.03 °T.C.A. § 39-16-601(4) (Supp. 
'T.C.A. § 39-16-608(a). 1996). 
21'C.A. § 39-16-601(3). “*T.C.A. § 39-11-106. 
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Comments 


1. Introduction of implements for aes into a penal institution is a Class 
D felony. T.C.A. § 39-16-608(b). 
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T.P.1.—Crim. 27.04 Resisting stop, frisk, halt, 
arrest or search—Prevention 
or obstruction of service of 
legal writ or process 


Any person who commits the offense of preventing or 
obstructing a /stop/ [frisk] [halt] [arrest] [search] [the service or 
execution of a legal writ or process] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


[Part A: 


(1) that the defendant /prevented/] [obstructed] a [stop] [frisk] 
[halt] [arrest] [search] by a person known to be /a law 
enforcement officer] [acting in a law enforcement officer’s 
presence and at such officer’s direction]; 


and 


(2) that the defendant used force against the /law enforce- 
ment officer] [person acting in a law enforcement officer’s 
presence and at such officer’s direction]; 


and 
(3) that the defendant acted intentionally. 
[and] | 
[((4) that the defendant used a deadly weapon.]] 
or 
{Part B:? 


(1) that the defendant /prevented/ [obstructed] the service 
or execution by /an officer of the state] [any person known 
to be a civil process server] of a legal writ or process; 


27.04 *T.C.A. § 39-16-602(c). 
'T.C.A. § 39-16-602(a). 
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27.04 


and 
(2) that the defendant acted intentionally. 
[and] 
(3) that the sbeeeretia used a deadly eesponit 


(“Deadly weapon” means a firearm or anything manifestly 
designed, made or adapted for the purpose of inflicting death or 
serious bodily injury, or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.]* 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
. sive] [, or the frame or receiver of any such weapon/* [, or any 
firearm muffler or firearm silencerP [any destructive device].° [The 
definition of “firearm” does not include'an antique firearm.’]* 


“Force” means compulsion by the use of physical power or 
violence.? 


“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A) maintain public order; 
or 


(B) make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; 


T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 


°T.C.A. § 39-11-106. 
*The trial judge should consult 


27 C.E.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

‘The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


®The trial judge should consult 


raised in the proof. 


"The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


®NC.A. § 39-11-106. 
°1.C.A. § 39-11-106. 
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and 


(C) investigate the commission or suspected commission of 
offenses." 


[“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]"' (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]"? 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


Comments 


1. Resisting stop, frisk, halt, arrest or search — prevention or obstruction 
of service of legal writ or process is a Class B misdemeanor. If a deadly weapon 
is used, a violation of this section is a Class A misdemeanor. T.C.A. § 39-16- 
602(d). 


2. It is no defense to prosecution under this section that the stop, frisk, 
halt, arrest or search was unlawful, except as provided under T.C.A. § 39-11- 
611. T.C.A. § 39-16-602(b). 


1D C Asse. 5001121 06; not fairly raised in the proof. 
_™T.C.A, § 89-11-106. The trial. 12 CLA, § 39-11-106. 
judge may wish to omit the language a 
regarding a broken bone of a child if T.C.A. § 39-11-106. 
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T.P.L.—Crim. 27.05(a) Evading arrest 


Any person who commits the offense of evading arrest is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant by any means of locomotion intention- 
ally lonly for offenses committed on or after 7/1/16: 
concealed [himself] [herself]] [fled] from a person [he/ 
[she] knew to be a law enforcement officer; 


and 


(2) that the defendant knew the officer /was attempting to 
arrest [him] [her]] [had arrested [him] [her]]. 


“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A)’ maintain public order; or 


(B) make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; and 


(C) investigate the commission or suspected commission of 
offenses.” 


“Locomotion” means the act of moving or capability of mov- 
ing from place to place.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.‘ 


27.05(a) *Webster’s Ninth New Collegiate 
'T.C.A. § 39-16-603(a). Dictionary (1986). 
21C.A. § 39-11-106. *1.C.A. § 39-11-106. 
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[It is a defense to prosecution for this offense that the at- 
tempted arrest was unlawful.’ If evidence is introduced support- 
ing this defense, the state has the burden of proving beyond a 
reasonable doubt that the attempted arrest was lawful.® If you 
find that the attempted arrest was unlawful, or if you have a rea- 
sonable doubt thereof, you must find the defendant not guilty.’] 


Comments 


1. Evading arrest is a Class A misdemeanor. T.C.A. § 39-16-603(a)(3). 


5T.C.A. § 39-16-603(a)(2). - TPCLA. § 39-11-203(d). 
®TC.A. § 39-11-201(a\(3). 
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T.P.1.—Crim. 27.05(b) Evading arrest while 
operating motor vehicle 


Any person who commits the offense of /fleeing from/ [at- 
tempting to elude/ a law enforcement officer while operating a 
motor vehicle is guilty of a crime. — 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that. the defendant was operating a motor vehicle on a 
[street] [road] [alley] [highway] in this state; 


and 


(2) that while the defendant was operating such vehicle the 
defendant received a signal from a law enforcement of- 
ficer to bring the vehicle to a stop; 


and 


(3) that after receiving such signal, the defendant, while 
operating such vehicle, /fled from/ [attempted to elude/ 
the law enforcement officer; 


| and 
(4) that the defendant acted intentionally. 
[and] 


(5) that the defendant’s flight created a risk of death or 
injury to innocent bystanders [only for offenses com- 
mitted on or after 7/1/16: pursuing law enforcement 
officers] or other third parties.] 


“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A) maintain public order; or 


27.05(b) 
'T.C.A. § 39-16-603(b). 
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(B) make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; and 


(C) investigate the commission or suspected commission of 
offenses.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


[It is a defense to prosecution for this offense that the at- 
tempted arrest was unlawful.* If evidence is introduced support- 
ing this defense, the state has the burden of proving beyond a 
reasonable doubt that the attempted arrest was lawful.’ If you 
find that the attempted arrest was unlawful, or if you have a rea- 
sonable doubt thereof, you must find the defendant not guilty.°] 


Comments 


1. Evading arrest while operating a motor vehicle is a Class E felony, and 
if committed on or after 7/1/16 shall be punished by confinement for not less 
than 30 days. If the flight creates a risk of death or injury to innocent bystand- 
ers, pursuing law enforcement officers or other third parties, it is a D felony and 
if committed on or after 7/1/16 shall be punished by confinement for not less 
than 60 days. T.C.A. § 39-16-603(b)(3). In addition to the penalty prescribed, the 
court shall order the driver’s license of the defendant suspended for a period of 
not less than six (6) months nor more than two (2) years. T.C.A. § 39-16- 
603(b)(4). 


27.C.A. § 39-11-106. 5TC.A. § 39-11-201(a)(3). 


3 
oe § 39-11-106. §1C.A. § 39-11-203(d). 
T.C.A. § 39-16-603(b)(2). 
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T.P.L.—Crim. 27.06 Compounding offense 


Any person who commits the offense of compounding another 
offense is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 

(1) that the offense of /(insert name of offense)/ had been 
committed, or had been suspected of having been com- 
mitted; | 

and 

(2) that the defendant had knowledge of the commission or 
suspected commission of said offense; 

and 

(3) ‘that the defendant solicited, accepted or agreed to ac- 
cept a benefit; 

and 

(4) that the solicitation, acceptance or agreement to accept 
said benefit was in consideration of the defendant’s 
refraining from reporting to a law enforcement officer 
the commission or suspected commission of said offense; 

and 

(5) that the defendant acted either intentionally, knowingly 
or recklessly.’] 

or 
[Part B: 
27.06 § 39-11-301(c) and accompanying Sen- 

'TD.C.A. § 39-16-604, tencing Commission Comment. 


27.C.A. § 39-11-301(b) and T.C.A. 
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(1) that the defendant was a complaining witness of the of- 
fense of /(insert name of offense)]; 


and 


(2) that the defendant solicited, accepted or agreed to ac- 
cept a benefit; 


and 


(3) that the solicitation, acceptance or agreement to accept 
said benefit was in consideration of the defendant’s 
abstaining from, discontinuing or delaying the prosecu- 
tion of another for the offense; 


and 


(4). that the defendant acted either intentionally, knowingly 
or recklessly.*] 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 


- §1.C.A. § 39-11-301(b) and T.C.A. *T.C.A. § 39-11=106. 
§ 39-11-301(c) and accompanying Sen- 5 
‘tencing Commission Comment, T.C.A. § 39-11-1006. 
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the circumstances as meted from the accused person’s 
standpoint.® 


[It is a defense to prosecution for this offense that the benefit 
was solicited or accepted by the alleged victim and did not exceed 
an amount reasonably believed by the alleged victim to be due as 
restitution or indemnification for loss caused by the offense.’ If 
evidence is introduced supporting this defense, the state has the, 
burden of proving beyond a reasonable doubt that the alleged 
victim did not solicit or accept the benefit and that the benefit 
exceeded an amount reasonably believed by the alleged victim to 
be due as restitution or indemnification for loss caused by the 
offense.* If you find that the benefit was solicited or accepted by 
the alleged victim and did not exceed an amount reasonably 
believed by the alleged victim to be due as restitution or 
indemnification for loss caused by the offense, or if you have a 
reasonable doubt thereof, you must find the defendant not 
guilty.*] 


Comments 


1. A violation of this offense in regard to a misdemeanor is a Class A 
misdemeanor. A violation of this offense in regard to a felony is a Class E 
felony. T.C.A. § 39-13-604(d), 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c), The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


®7.C.A. § 39-11-106. 8T.C.A. § 39-11-201(a)(3). 
™.C.A. § 39-16-604(c). °T.C.A. § 39-11-203(d). 
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T.P.I.—Crim. 27.07 Permitting or facilitating an 
escape | 


Any person who commits the offense of [permitting/ [facilitat- 
ing] an escape is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: | 


[Part A: 


(1) that the defendant was an official or employee of a penal 
institution; 


j and 


(2) that the defendant /permitted/ [facilitated] an escape of 
a person in custody; 


and 


(3) that the defendant acted either intentionally or 
knowingly.]' 


or 
[Part B: 


(1) that the defendant was an official or employee of a penal 
institution; 


and 


(2) that the defendant /permitted/ [facilitated/ an escape of 
a person in custody; 


and 


(3) that the defendant acted recklessly.]? 


27.07 _?1.C.A. § 39-16-607(a) and T.C.A. 
'TN.C.A. § 39-16-607(a). § 39-16-607(c)(3). 
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or 
[Part C: 
(1) that the defendant was an official or employee of a penal 
institution; 
and 
(2) that the defendant /permitted/ [facilitated] an escape of 
a person in custody /charged with/ [convicted of] a felony; 
and 
(3) that the defendant acted either intentionally, knowingly 
or recklessly.]° 
or 
[Part D: 
(1) that the defendant was an official or employee of a penal 
institution; 
and 
(2) that the defendant /permitted/ [facilitated/ an escape of 
a person in custody; 
and 
(3) that the defendant used or threatened to use a deadly 
weapon to effect the escape; 
and 
(4) that the defendant acted either intentionally, knowingly 
or recklessly.]* 
or "! 
[Part E: 
57.C.A. § 39-16-607(a) and T.C.A. *T.C.A. § 39-16-607(a) and T.C.A. 


§ 39-16-607(c)(1). § 39-16-607(c)(2). 
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(1) that the defendant [permitted] [facilitated] the escape of 
- a person in custody; | 


and 
(2) that the defendant acted intentionally or knowingly.]° 
| or | 
[Part F: 


(1) that the defendant [permitted] [facilitated] the escape of 
a person in custody /charged with] [convicted of] a felony; 


and 
(2) that the defendant acted intentionally or knowingly.]® 
or 
[Part G: 


(1) that the defendant [permitted] ood ted the escape of 
a person in custody; 


and 


(2) that the defendant used or threatened to use a deadly 
weapon to effect the escape; 


and 
(3) that the defendant acted intentionally or knowingly.]’ 


“Custody” means under arrest by a law enforcement officer 
or under restraint by a public servant pursuant to an order of the 
court.® | 


(“Deadly weapon” means a firearm or anything manifestly 
designed, made, or adapted for the purpose of inflicting death or 


°T.C.A. § 39-16-607(b). "T.C.A. § 39-16-607(b) and T.C.A. 
®TC.A. § 39-16-607(b) and T.C.A, $ 39-16-607(c)(3). 
§ 39-16-607(c)(2). 81.C.A. § 39-16-601(2). 
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27.07 


serious bodily injury or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.]° 


“Escape” means unauthorized departure from custody or fail- 
ure to return to custody following temporary leave for a specific 
purpose or limited period, but does not include violation of condi- 
tions of probation or parole." 


“Facilitation” means the act of knowingly furnishing assis- 
tance or of making it easier for another to commit a crime.’ 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon]" [, or any 
firearm muffler or firearm silencer]’® [any destructive device].' 
[The definition of “firearm” does not include an antique 
firearm."]"® 


(“Penal institution” peries any Pmeninenn or facility used 
to house or detain a person: 


(A) 
ico) 


oor wicted of a crime; 
adjudicated delinquent by a juvenile court; or 
(C) 


who is in direct or indirect custody after a lawful 
arrest.]'” : 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 


°T.C.A. § 39-11-106. “The trial judge should consult 


T.C.A. § 39-16-601(3). 

"T.C.A. § 39-11-403(a); Black’s 
Law Dictionary (8th Ed. 2004). 

"The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

'8The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
ime) in the proof, 


"The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


"NCA. § 39-11-106. 


"T.C.A. § 39-16-601(4) (Supp. 
1996). 
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after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]'* (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]'® | 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.”° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.”' 


[“Recklessly” means that a person acts recklessly with re- 
spect to circumstances surrounding the conduct or the result of 
the conduct when the person is aware of, but consciously 
disregards, a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the accused person’s 
standpoint.]” 


Comments 


1. Permitting or facilitating an escape under Part B or Part E is a Class E 
felony. Permitting or facilitating an escape under Part A, Part C, Part D, Part F 
or Part G is a Class C felony. T.C.A. § 39-16-607(c) (Supp. 1996). 


'87.C.A. § 39-11-106. The trial 201 C.A. § 39-11-1086. 
judge may wish to omit the language 21 ) 
regarding a broken bone of a child if T.C.A. § 39-11-106. 
not fairly raised in the proof. 22 CA. § 39-11-106. 


197. C.A. § 39-11-106. 
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CHAPTER 28 


PERJURY 
T.P.I.—Crim. 28.01 Perjury 
T.P.I.—Crim. 28.02 Aggravated perjury 
T.PI.—Crim. 28.03 Subornation of perjury 


T.P.I.—Crim. 28.04 Perjury: Handgun permit 


T.P.1.—Crim. 28.01 Perjury 


Any person who commits the offense of perjury is guilty of a 
crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


[Part A: 
(1) that the defendant made a false statement, under oath; 
and 
(2) that the statement was made with the intent to deceive.’] 
or 
[Part B: 


(1) that the defendant made a statement, under oath, that 
confirmed the truth of a false statement previously made 
and the statement was required or authorized by law to 
be made under oath; 


28.01 “See definition of “deception” in 
'T.C.A. § 39-16-702(a). T.C.A; § 39-11-106. 
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and 
(2) that the statement was made with the intent to deceive.*] 
| or 
[Part C: 


(1) that the defendant made a false statement, not under 
oath, but on an official document required or authorized 
by law to be made under oath and stating on its face 
that a false statement is subject to the penalties of 


perjury; 
and 
(2) that the statement was made with the intent to deceive.*] 
or 
[Part D: 


(1) that the defendant made a false statement, not under 
oath, but in a declaration stating on its face that it was 
made under penalty of perjury; 


and 
(2) that the statement was made with the intent to deceive.*] 


“Oath” means a solemn and formal undertaking to tell the 
truth and includes an equivalent affirmation permitted by law as 
a substitute for an oath administered by a person authorized by 
law to take statements under oath.° 3 


“Statement” means any representation of fact.’ 


“Intent” means that a person acts intentionally with respect 
to the nature of the conduct or to a result of the conduct when it 


. “See definition of “deception” in "See definition of “deception” in 
T.C.A, § 39-11-106. T.C.A. § 89-11-106. : 
6 
‘See definition of “deception” in T.C.A. § 39-16-701(2). 
T.C.A. § 39-11-106 "T.C.A. § 89-16-701(4). 
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is the person’s conscious objective or desire to engage in the 
conduct or cause the result.® 


Comments 


1. Perjury is a Class A misdemeanor. T.C.A. § 39-16-702(b). 


8T.C.A. § 39-11-106. 
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T.P.I1.—Crim. 28.02 Aggravated perjury 


Any person who commits the offense of aggravated perjury is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 
(1) that the defendant made a false statement, under oath; 
and 
(2) that the statement was made with the intent to deceive;’ 
and 


(3) that the false statement was made during or in connec- 
tion with an official proceeding; 


and 
(4) that the false statement was material.] 
or 
[Part B: 


(1) that the defendant made a statement, under oath, that 

| confirmed the truth of a false statement previously made 
and the statement was required or authorized by law to 
be made under oath; 


and 
(2) that the statement was made with the intent to deceive;? 
28.02 T.C.A. § 389-11-106. 


'T.C.A. § 39-16-703(a). *See definition of “deception” in 
See definition of “deception” in T.C.A. § 39-11-106. 
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and 


(3) that the false statement was made during or in connec- 
tion with an official proceeding; 


and 
(4) that the statement was material.] 
or 
[Part C: 


(1) that the defendant made a false statement, not under 
oath, but on an official document required or authorized 
by law to be made under oath and stating on its face 
that a false statement is subject to the penalties of 


perjury; 
and 
(2) that the statement was made with the intent to deceive;’ 
and 


(3) that the false statement was made during or in connec- 
tion with an official proceeding; 


and 
(4) that the false statement was material.| 


“Material” means the statement, irrespective of its admis- 
sibility under the rules of evidence, could have affected the course 
or outcome of the official proceeding.° 


“Oath” means a solemn and formal undertaking to tell the 
truth and includes an equivalent affirmation permitted by law as 
a substitute for an oath administered by a person authorized by 
law to take statements under oath.°® 


“Official proceeding” means any type of administrative, exec- 


4S¢e definition of “deception” in °T.C.A. § 39-16-701(2). 
T.C.A. § 39-11-106. 


°T.C.A. § 89-16-701(1). 
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utive, judicial, or legislative proceeding that is conducted before a 
public servant authorized by law to take statements under oath 
in that proceeding.’ 


“Public servant” means: 


(A) any public officer or employee of the state or of any po- 
litical subdivision thereof or of any governmental 
instrumentality within the state including, but not 
limited to, law enforcement officers; or 


(B) any person exercising the functions of any such public 
_ officer or employee; or 


(C) any person participating as an adviser, consultant or 
otherwise performing a governmental function, but not 
including witnesses or jurors; or 


(D) any person elected, appointed or designated to become a 
public servant although not yet occupying that position.® 


“Statement” means any representation of fact.® 


“Intent” means that a person acts intentionally with respect 
to the nature of the conduct or to a result of the conduct when it 
is the person’s conscious objective or desire to engage in the 
conduct or cause the result." 


[It is not a defense to prosecution for aggravated perjury that 
the defendant mistakenly believed the statement to be immate- 
rial,’ but it is a defense that the defendant retracted the state- 
ment before completion of the testimony at the official proceeding 
during which the aggravated perjury was committed."*| 


Comments 


1. Aggravated perjury is a Class D felony. T.C.A. § 39-16-703(c). 


"T.C.A. § 39-16-701(3). On G.A. § 39-11-106. 
8T.C.A. § 39-11-106. "1 C.A, § 39-16-703(b). 
°T.C.A. § 39-16-701(4). "1 C.A. § 39-16-704. 
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T.P.I.—Crim. 28.03 Subornation of perjury 


Any person who commits the offense of subornation of perjury 
is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' | 


(1) that the defendant induced another person to make a 
false statement constituting /aggravated/ perjury; 


and 


(2) that the inducement was committed with the intent to 
deceive;’ 


and 


(3) that the other person so induced did make the false 
statement constituting /aggravated/ perjury® defined as 
follows: [insert relevant portions of T.P.I.—Crim. 28.02, 
Aggravated perjury, or T.P.I.—Crim. 28.01, Perjury.] 


“Intent” means that a person acts intentionally with respect 
to the nature of the conduct or to a result of the conduct when it 
is the person’s conscious objective or desire to engage in the 
conduct or cause the result.* 


Comments 


1, Subornation of perjury is a Class.A misdemeanor. Subornation of ag- 
gravated perjury is a Class E felony. T.C.A. § 39-16-705(b). 


28.03 T.C.A. § 39-11-106. 
3 . 
1 Hicks y. State, 191 Tenn. 214, 
Pras pias 932 8.W.2d 39 (1950). 
See definition of “deception” in 4T.C.A. § 39-11-106. 
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T.P.1.—Crim. 28.04 Perjury: Handgun permit 


Any person who commits the offense of poe on a handgun 
carry permit is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 
(1) that the defendant made a false statement, under oath; 
and 


(2) that the statement was made on an application for a 
handgun carry permit which clearly stated in bold face 
type directly above the signature line that an applicant 
who, with intent to deceive, makes any false statement 
on such application is guilty of the felony offense of 
perjury; 

and 

(3) that the statement was made with the intent to deceive.? 

or 


[Part B: 


(1) that the defendant made a false statement, not under 
oath; 


and 


(2) that the statement was made on an application for a 
handgun carry permit which clearly stated in bold face 
type directly above the signature line that any applicant 
who, with intent to deceive, makes any false statement 
on such application is guilty of the felony offense of 


perjury; 
28.04 *See definition of “deception” in 
"T.C.A. § 39-16-702(b)(2). T.C.A. § 39-11-106. 
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and 
(3) that the statement was made with the intent to deceive.*| 


“Oath” means a solemn and formal undertaking to tell the 
truth and includes an equivalent affirmation permitted by law as 
a substitute for an oath administered by a person authorized by 
law to take statements under oath.’ 


“Statement” means any representation of fact.° 


“Intent” means that a person acts intentionally with respect 
to the nature of the conduct or to a result of the conduct when it 
is the person’s conscious objective or desire to engage in the 
conduct or cause the result.° 


Comments 


1. Perjury on an application for a handgun carry permit is a class E felony. 
T.C.A. § 39-16-702(b)(2). 


2. Part B is to be used in the unlikely event that an applicant completed 
the application which contained a false statement but did not sign it and then 
passed it to the department of safety with the intent to deceive. See T.C.A. § 39- 
16-702(a)(3). 


3See definition of “deception” in °T.C.A. § 39-16-701(4). 
eee 39-11-106. ®PC.A. § 39-11-106. 
T.C.A. § 39-16-701(2). 
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CHAPTER 29 


MISCELLANEOUS OFFENSES AGAINST 
PUBLIC HEALTH, SAFETY AND WELFARE 


T.P.1.—Crim 
T.PI—Crim 
T.P.I.—Crim 
T.PI.—Crim 
T.P.I.—Crim. 
T.P.I.—Crim. 
T.PI—Crim, 
T.P.I.—Crim. 
T.P.1.—Crim, 
T.PI—Crim. 
T.P.I1.—Crim. 
T.P.I.—Crim. 
T.P.1.—Crim. 
T.PI.—Crim 


T.P.I. — Crim, 29.14(b) 


T.P.I.—Crim 
T.PI.—Crim 
T.PI—Crim 


, 29.01 
. 29.02 


. 29.03 
. 29.04 
29.05 


29.06 
29.07 


29,08 
29,09 


29.10 


29.11 


29.12 
29.13 


29.14(a) 


, 29.14(c) 


, 29.10 


, 29.16 


Gifts of adulterated candy or food 

Adulteration of food, liquids or 
pharmaceuticals 

Violation of airport or aircraft security 
(for offenses committed on or after 
7/1/07) 

Snake or reptile handling 

Unlawful disposal of raw sewage 

Abandonment of airtight containers 

Sale of refrigerator without safety 
device 

Charge for use of public toilet facility 

Tampering with construction signs and 
barricades/travel on closed roads 

Transfer of hazardous materials to 
metals recycling facility without prior 
written acknowledgment | 

Failure of metals recycling facility to 
post notice 

Removal/alteration of safety device 

[Physical abuse] [only for offenses 
committed prior to 1/1/19: gross 
neglect] of impaired adult resulting in 
serious harm (for offenses committed 
on or after 7/1/07, but prior to 1/1/ 
2020) 

[Abuse] [only for offenses committed 
prior to 1/1/19: neglect] [exploitation] 
of adult (for offenses committed on or 
after 6/11/07, but prior to 1/1/2020) 

Financial exploitation of /an elderly] [a 
vulnerable] adult (for offenses 
committed on or after 7/1/17) 

Financial exploitation of an adult (for 
offenses committed on or after 7/1/15 
but prior to 7/1/17) 

Aggravated neglect of [an elderly] [a 
vulnerable] adult 

Neglect of [an elderly] [a vulnerable] 
adult [other than due to 
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abandonment or confinement alone 
without injury] 

T.P.I.—Crim, 29.17 Neglect of [an elderly] [a vulnerable] 
adult [due to abandonment or 
confinement alone without injury] 


T.P.I.—Crim. 29,18 [Aggravated] Abuse of [an elderly] [a 
vulnerable] adult (for offenses 
-committed on or after 1/1/20) 


T.P.I.—Crim. 29.19 Sexual exploitation of [an elderly] [a 
| vulnerable] adult 


T.P.1.—Crim. 29.01 Gifts of mdultenated candy or 
food 


Any person who knowingly offers, gives or entices another to 
take or accept any /treat/ [candy] [gift/ [food] that is poisonous or 
harmful to the health or welfare of any person with intent to 
harm another is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant did knowingly /offer/ [give/ [entice 
another to take or accept] [a treat] [candy] [gift] [food]; 


and 


(2) that the /treat/ [candy/ [gift] [food] was poisonous or 
harmful to the health or welfare of the recipient or an- 
other; 


and 


(3) that the defendant did so with the intent to harm 
another. 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


29.01 
'T.C.A. § 39-17-106. 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


Comments 


1. A gift of adulterated candy or food is a Class E felony. T.C.A. § 39-17- 
106(b). 


*7.C.A. § 39-11-106. *T.C.A. § 39-11-106. 
°T.C.A. § 39-11-301(a)(2). | 
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T.P.I -—Crim. 29.02 Adulteration of food, liquids 
or pharmaceuticals 


Any person who adulterates any food product or liquid for 
human consumption with the intent to cause [bodily injury] [seri- 
ous bodily injury] [death] to a user of such product is guilty of a 
crime. 


For you to find the defendant guilty of this offense, the state 
-must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant did [place in] [mix with] [add to] 
, a food product or liquid that is /manufactured]/ 
[marketed] [grown] [produced/ for human consumption 

any [object] [liquid] [powder] [other substance]; 


and 


(2) that the defendant did so with the intent to cause [bodily 
injury] [serious bodily injury] [death] to the user r of the 
product or liquid.] 


or 
[Part B: 


(1) that the defendant did /place in] [mix with] [add to] 
________, a pharmaceutical product that is /designed/ 
[marketed] [prescribed] for the diagnosis or treatment of 
a disease or medical condition any /object] [liquid] [pow- 
der] [other substance]; 


and 


(2) that the defendant did so with the intent to cause /bodily 
injury] [serious bodily injury] [death] to the user of the 
product or liquid.] 


(“Bodily injury” includes a cut, abrasion, bruise, burn or 


29.02 
GAs § 89-17-2107. 
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disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental 
faculty.]? 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]° (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]* | 


- “Intent” means that a person acts intentionally with respect 
to the nature of the conduct or to a result of the conduct when it 
is the person’s conscious objective or desire to engage in the 
conduct or cause the result.° 


Comments 


1. Adulteration of food liquid or pharmaceuticals with intent to cause bodily 
injury is a Class C felony. T.C.A. § 39-17-107(b). 


2. Adulteration of food liquid or pharmaceuticals with intent to cause seri- 
ous bodily injury is a Class B felony. T.C.A. § 39-17-107(b). 


"TASS 39-11-1006,» | not fairly raised in the proof. 
_ §P.C.A. § 39-11-106. The trial 4T.C.A. § 39-11-106. 
judge may wish to omit the language 3 
regarding a broken bone of a child if T.C.A. § 39-11-106. 
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T.P.1.—Crim. 29.03. Violation of airport or 
aircraft security (for offenses 
committed on or after 7/1/07) 


Any person who commits the offense of violation of [airport] 
[aircraft] security is erate of a crime. 


For you to find rae defendant guilty of this offense, ‘he state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 7 | 


(1) that the defendant knowingly /trespassed/ [entered] upon 
an [aircraft] [air carrier] [foreign air carrier] [air opera- 
tions area] [sterile area of an airport serving the general 
public]; 


and 


(2) that such /trespass] [entry] was in violation of or con- 
trary to security requirements established by federal 
regulation; 


land 


(3) that the defendant intended to commit an act in the 
[aircraft] [air carrier] [foreign air carrier] [air operations 
area] [sterile area of an airport serving the general pub- 
lic] that is an act punishable as a felony under federal 
or state law and has been convicted of such violation. 


[________ is a felony under /federal/ [state] law.] 


“Air operations area” means a portion of an airport designed 
and used for the landing, taking off, or surface maneuvering of 
airplanes.” 


“Sterile area” means an area to which access is controlled by 
the inspection of persons and property in accordance with an ap- 
proved security program.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 


29.03 27. C.A. § 39-17-109(a)(1). 
'T.C.A. § 39-17-109(b) and (d), ST.C.A. § 39-17-109(a)(2). 
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when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.* 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.° 


“Intentionally” [or “intended”] means that a person acts 
intentionally with respect to the nature of the conduct or to a 
result of the conduct when it is the person’s conscious objective or 
desire to engage in the conduct or cause the result.® 


Comments 
1. Violation of airport or aircraft security without intention to commit a 
felony is a Class A misdemeanor. T.C.A. § 39-17-109(c). Violation of 


airport or airplane security with intention to commit a felony is a Class 
E felony. T.C.A. § 39-17-109(d). 


4T.C.A. § 39-11-106. °7C.A. § 39-11-106. 
°T.C.A. § 39-11-301(a)(2). 
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Ch. 29 MISCELLANEOUS OFFENSES 29.04 
T.P.I1.—Crim. 29.04 Snake or reptile handling 


Any person who displays, exhibits, handles, or uses a poison- 
ous or dangerous snake or reptile in such a manner as to 
endanger the life or health of any person is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant did /(display) (exhibit) (handle) (use)] 
a [(poisonous) (dangerous)/ [(snake) (reptile)/; 


and 


(2) that such /displaying/ [exhibiting] [handling] [using] did 
endanger the health of /(name of person)/; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


[(“Dangerous” means attended with risk; perilous; hazardous; 
unsafe. | | 


[“Poisonous” means containing any substance capable of 
destroying the action of the vital organs or of preventing the con- 
tinuance of life.]° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


29.04 tencing Commission Comment. 
'TNC.A. § 39-17-101(a). 3This definition is derived from 
270A. § 39-11-301(b) and T.C.A. Black’s Law Dictionary (5th Ed. 1979). 
§ 39-11-301(c) and accompanying Sen- 47. C.A. § 39-11-106. 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]° | 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.’ 


[The requirement of “recklessness” is also established if it is 
shown that the defendant acted intentionally or knowingly.]® 


Comments 


1. A violation of this statute is a Class C misdemeanor. T.C.A. § 39-17- 
101(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


5T.C.A. § 39-11-106. : "T.C.A. § 39-11-106. 
6T.C.A. § 39-11-301(a)(2), | 811C.A. § 39-11-301(a)(2). 
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T.P.1.—Crim. 29.05 Unlawful disposal of raw 
sewage 


Any person who commits the offense of unlawful disposal of 
raw sewage is guilty of a crime. 3 


For you to find the dafoitdan’ guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) (a) that the defendant did unlawfully dispose of water 
carrying [human] [household] [business] waste, 


hia 


(b) that the defendant did /(pipe) (transmit)/ [(raw sew- 
age) (the effluent)] from a [ (septic tank) (system of 
any type)/; 


and 


(2) that such waste went nae or on [public] [private] ETOP: 
erty; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


[(“Effluent” means a flowing out or emanation.] 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to.a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


29.05 § 39-11-301(c) and accompanying Sen- 
M.A, § 39-17-102(a). tencing Commission Comment. 
27.C.A. § 39-11-301(b) and T.C.A. ST.C.A. § 39-11-106. 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.° 


[The requirement of “recklessness” is also established if it is 
shown that the defendant acted intentionally or knowingly.]’ 


Comments 


1. A violation of this section is a Class C misdemeanor. T.C.A. § 39-17- 
102(d). 


2. Each day of continued violation after conviction shall constitute a sepa- 
rate offense. T.C.A. § 39-17-102(b). 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


47.C.A. § 39-11-106. 67.C.A. § 39-11-106. 
°T.C.A. § 39-11-301(a)(2). ™TC.A. § 39-11-301(a)(2). 
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T.P.I.—Crim. 29.06 Abandonment of airtight 
containers 


Any person who places an /icebox/ [refrigerator] [airtight 
container] [semi-airtight container] or permits such containers to 
remain in certain locations under such circumstances as to be ac- 
cessible to children is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


(1) that the defendant placed or permitted to remain /out- 
side any dwelling, building or other structure] [within 
any warehouse or storage room or any unoccupied or 
abandoned dwelling, building or other structure] any 
[icebox] [refrigerator] [airtight container] [semi-airtight 
container]; 


and 


(2) that such /icebox/] [refrigerator] [airtight container] [semi- 
airtight container/ had a capacity of one and one-half (1 
2) cubic feet or more and an opening of fifty (50) square 
inches or more and had a door or lid equipped with a 
latch or other fastening device capable of securing such 
door or lid shut; 


and 


(3) that the defendant placed or permitted such container 
to remain in such location under circumstances as to be 
accessible to children; 


and 


(4) the defendant acted intentionally, knowingly or 
recklessly.’ | 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


29.06 § 39-11-301(c) and accompanying Sen- 
'TC.A. § 39-17-103(a). tencing Commission Comment. 


27.C.A. § 39-11-301(b) and T.C.A. 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.‘ 


| [The requirement of “knowingly” is also Sathblishedd if it is 
shown that the defendant acted intentionally.]° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® 


_ [The requirement of “recklessness” is also established if it is 
shown that the defendant acted intentionally or knowingly.]’ 


Comments 


1. Abandonment of airtight containers is a Class B misdemeanor. T.C.A. 
§ 39-17-103(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices’ to establish 
the culpable mental state. T.C.A. § 39-11-301(c), The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


57.C.A. § 39-11-106. °T.C.A. § 39-11-106. 


4, 
T.C.A. § 39-11-106. ™T.C.A. § 39-11-301(a)(2), 
°T.C.A. § 39-11-301(a)(2). 
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T.P..—Crim. 29.07 Sale of refrigerator without 
safety device — 


Any person who sells or offers for sale a new [icebox] [refrig- 
erator] without a safety device is guilty of a crime. 


- For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' : 


(1) that the defendant /sold/ [offered for sale/ a new [icebox] 
[refrigerator] in this state; 


and 


(2) that such /icebox] [refrigerator] had a capacity of one 
and one-half (1 1%) cubic feet or more, and an opening of 
fifty (50) square inches or more, and had a door or lid 
equipped with a latch or other fastening device capable 
of securing such door or lid shut; 


and 


(3) that such [icebox] [refrigerator] did not have a safety de- 
vice that would enable the door or lid thereof to be 
opened easily from the inside as a means of escape; 


and 


(4) that the defendant acted intentionally, knowingly or 
recklessly.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


29.07 § 39-11-301(c) and accompanying Sen- 
IN.CLA. § 39-17-104(a). tencing Commission Comment. 
?T.C.A. § 39-11-301(b) and T.C.A. °T.C.A. § 39-11-106. 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


Comments 


1. Sale of a new icebox or refrigerator without a safety device is a Class A 
misdemeanor. T.C.A. § 39-17-104(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


4T.C.A. § 39-11-106, °T.C.A. § 39-11-106. 
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T.P.1.—Crim. 29.08 Charge for use of public 
toilet facility 


Any person who maintains toilet facilities available to the 
public and charges for the use of such facilities is guilty of a 
crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable count the existence of the 
following essential elements:' 


(1) that the defendant maintained toilet facilities available 
to the public; 


and 
(2) that the defendant charged for the use of such facilities; 
and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or’ cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 


29.08 tencing Commission Comment. 
'TC.A. § 39-17-105(a). 91.C.A. § 39-11-106. 
*T.C.A. § 39-11-301(b) and T.C.A. “TCA. § 39-11-106. 


§ 39-11-301(c) and accompanying Sen- 
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degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.° 


/ 


Comments 


1. A violation of this statute is a Class C misdemeanor. T.C.A. § 39-17- 
105(c). . | 


2. Each toilet facility maintained in violation of this statute shall consti- 
tute a separate offense. T.C.A. § 39-17-105(b). 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


°T1C.A. § 39-11-106. 
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T.P.L—Crim. 29.09 Tampering with construction 
signs and barricades/travel 
on closed roads 


Any person who intentionally [tampers with construction 
signs and barricades] [travels on closed roads] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) (a) that the defendant destroyed, knocked down, 
removed, defaced or altered any lighting flasher let- 
ter or figures on a detour or warning sign set upon 
a highway or road of this state; 


or 


_ (bo) that the defendant knocked down, removed, rear- 
ranged, destroyed, defaced or altered any letter or 
figures on a barricade or fence erected on any 
highway or road of this state; 


and 
(2) that the defendant. acted intentionally.] 
or 
[Part B: alt 


(1) that the defendant drove around or through any /bar- 
ricade] [fence/ on any officially closed highway or road of 
this state; | 


and — 


(2) that the defendant acted intentionally.] 


29.09 
IT C.A. § 89-17-108(b). 
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or 
[Part C: 


(1) that the defendant drove around a /detour sign/ [bar- 
ricade/ [fence]; 


and 
(2) that the defendant acted intentionally.] 
or 
[Part D: 


(1) that the defendant ignored or disregarded a warning 
sign before such road had been officially opened to pub- 
lic traffic by the /department of transportation] [county 
or municipal officer responsible for constructing or 
maintaining such road]; 


and 
(2) that the defendant acted intentionally.] 


(“Barricade” means a barrier for obstructing the passage of 
motor vehicle traffic.]? 


(‘Detour sign” means any sign placed across or on a public 
road of the state, by the state, the county or municipal authori- 
ties or by other contractors, indicating that such road is closed or 
partially closed, which sign also indicates the direction of an 
alternate route to be followed to give access to certain points.]* 


[‘“Fence” means a barrier to prevent the intrusion of motor 
vehicle traffic. ]* 


(“Officially closed” means a highway or road that has been 
officially closed by a governmental unit, the department of 
transportation, a city or a county.]° | 


27.C.A. § 39-17-108(a)(1). 47.C.A. § 39-17-108(a)(3). 
97.C.A. § 39-17-108(a)(2). °T.C.A. § 39-17-108(a)(4), 
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(“Warning sign” means a sign indicating construction work 
in the area.]° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ ) 


[It is an exception to this offense that the defendant was: ~ 


(a) a law enforcement officer in the performance of [his/ 
[her] duty; 


(b) an employee of the Tennessee department of transporta- 
tion; | 


(c) a contractors performing work on the highways; 


(d) a federal authority when engaged in inspection of 
surveys, repairs, maintenance, or construction on or 
alongside such highways within the right-of-way; 


(e) an individual domiciled or making [his] [her] livelihood 
within the affected areas; 


(f) a person or a member of a group of persons who was au- 
thorized by the commissioner, or appropriate county or 
municipal officer. 


If the defendant proves this exception by a preponderance of the 
evidence,® you must find [him] [her] not guilty.]° 


Comments 


1. Tampering with construction signs and barricades and traveling on 
closed roads are Class A misdemeanors. T.C.A. § 39-17-108(c). 


61 C.A. § 39-17-108(a)(5). trial judge should utilize T.P.1.—Crim, 
™C.A. § 39-11-106. 42.01, Preponderance of evidence. 
®TC.A. § 39-11-202(b)(2). The °1C.A. § 39-17-108(d). 
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T.P.L.—Crim. 29.10 Transfer of hazardous 
materials to metals recycling 
facility without prior written | 
acknowledgment 


Any person who sells, conveys or otherwise transfers hazard- 
ous materials to a metals recycling facility without first obtaining 
a written acknowledgement from the facility is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant sold, conveyed or otherwise trans- 
ferred to a metals recycling facility /a lead-acid battery] 
la fuel tank] [a PCB-containing capacitor] [a chlorofluo- 
rocarbon refrigerant] [fan unspent air bag]; 


and 


(2) that the defendant did not first obtain from the metals 
recycling facility a signed, written acknowledgment that 
the said item had been sold, conveyed or transferred to 
the facility; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’ s : 


It makes no difference whether the item is included in a load 
of scrap or is contained or enclosed in a motor vehicle, scrap vehi- 
cle, appliance or other item of scrap.® 


“Metals recycling facility” means any business that is 
predominantly engaged in performing the process by which scrap, 
used or obsolete ferrous or nonferrous metals are converted into 


29.10 § 39-11-301(c) and accompanying Sen- 
IMC.A. § 39-17-1402. tencing Commission Comment. 
*T.C.A. § 39-11-301(b) and T.C.A. °1.C.A. § 39-17-1402(b). 
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raw materials consisting of proper grades and having an existing 
or potential economic value.‘ 


“Motor vehicle” means any vehicle which is self-propelled.® 


“PCB-containing capacitor” means a capacitor which con- 
tained polychlorinated biphenyls and is regulated under the 
Federal Toxic Substances Control Act.® 


“Person” means an individual, corporation, partnership, sole 
proprietorship or other business entity.’ 


“Scrap vehicle” means any motor vehicle which has been 
- crushed, flattened or dismantled or which has been otherwise 
damaged to the extent that it cannot be economically repaired.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


Comments 


1. Violation of this section is a Class B misdemeanor. T.C.A. § 39-17-1404. 


47.C.A. § 39-17-1401(1). ®T.C.A. § 39-17-1401(5). 
57.C.A. § 39-17-1401(2). _ °T.C.A. § 39-11-106. 
®NC.A. § 39-17-1401(3). OT C.A. § 39-11-106. 
™T.C.A. § 39-17-1401(4). "TCA. § 39-11-106. 
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2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 
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T.P.I.—Crim. 29.11 Failure of metals recycling 
facility to post notice 


Any metals recycling facility failing to post a required notice 
is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant was doing business as a metals 
recycling facility; 


and 


(2) that the defendant failed to post in a conspicuous loca- 
tion a notice readily visible to all persons selling materi- 
als to the facility, no smaller than twenty-four inches 
(24”) horizontally by eighteen inches (18”) vertically and 
containing the following language: 


“TENNESSEE LAW PROHIBITS THE SALE, TRANSFER OR CON- 
VEYANCE OF ANY OF THE FOLLOWING ITEMS TO THE FACIL- 
ITY WITHOUT FIRST OBTAINING OUR SIGNED, WRITTEN 
ACKNOWLEDGEMENT THAT WE WILL ACCEPT THE ITEM: 


A, LEAD-ACID BATTERIES; 

_ FUEL TANKS; 

_ PCB-CONTAINING CAPACITORS; 

. CHLOROFLUOROCARBON REFRIGERANTS; AND 


PIS tS SO 


. UNSPENT AIR BAGS. 


VIOLATION OF THIS LAW IS:A CLASS B MISDEMEANOR.* 
and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


“Metals recycling facility” means any business that is 


predominantly engaged in performing the process by which scrap, 


29.11 *T.C.A. § 39-11-301(b) and T.C.A. 
ITC.A. § 39-17-1403. § 39-11-301(c) and accompanying Sen- 
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used or obsolete ferrous or nonferrous metals are converted into 
raw materials consisting of proper grades and having an existing 
or potential economic value.* 


“Motor vehicle” means any vehicle which is self-propelled.’ 


“PCB-containing capacitor” means a capacitor which con- 
tained polychlorinated biphenyls and is regulated under the 
Federal Toxic Substances Control Act.° 


“Scrap vehicle” means any motor vehicle which has been 
crushed, flattened or dismantled or which has been otherwise 
damaged to the extent that it cannot be economically repaired.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result. of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result,’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® 


Comments 
1. Violation of this section is a Class B misdemeanor. T.C.A. § 39-17-1404. 


2. If the definition of an offense within Title 39 does not plainly dispense 


tencing Commission Comment, (3 ®7.C.A. § 39-11-1401(5). 


5T.C.A. § 39-17-1401(1). ™C.A. § 39-11-106. 
*N.C.A. § 39-17-1401(2). 8T.C.A. § 39+11-106. 
°T.0.A. § 39-17-1401(3). ®°T.C.A. § 89-11-106. 
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with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 
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T.P.I.—Crim. 29.12 Removal/alteration of safety 
device 


Anyone who [removes] [disconnects] [alters] [causes to have 
(removed) (disconnected) (altered)] a safety device from any /ma- 
chine] [tool] [other implement/ resulting in bodily injury or death 
of another person is guilty of a crime. 


For you to find the defendant guilty of this offense, the State 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) That the defendant did /(remove) (disconnect) (alter)/ 
[cause to be (removed) (disconnected) (altered)] a [warn- 


ing device/ [guard] [safety device, to wit _______/ from 
[a (machine) (tool)] [an implement, to wit, ______]; 
and 


(2) Asa result of the defendant’s action another person suf- 
fered [bodily injury] [death]; 


and 
(3) The defendant acted knowingly and intentionally. 


“[Machine]/ [tool] or [implement/’ shall not include any item 
of equipment or device being used for agricultural, forestry, or 
lawn and garden purposes; nor shall it include any item being 
used for home improvements or maintenance by a person who is 
not engaged in commercial activities.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


29.12 27T.C.A. § 39-17-111(a)(1). 
'TC.A. § 39-17-111(a)(1). 8T.C.A. § 39-11-106. 
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The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


It is an exception to this offense that the /warning device] 
[guard] [safety device] is removed, disconnected or altered: (1) 
with the sole and intended purpose of improving safety in accor- 
dance with accepted industry safety standards;® or (2) if the 
machine, tool, or other implement is redesigned to manufacture 
[a] product(s) substantially different from its original design and 
the warning, guard or other safety device is replaced with a warn- 
ing, guard or other safety device with equal or improved effective- 
ness relative to accepted industry safety standards. If the 
defendant proves this exception by a preponderance of the evi- 
dence,’ you must find the defendant not guilty. 


Comments 


1. Removal/aiteration of a safety device is a Class A misdemeanor, punish- 
able only by a fine of not more than $2,500. T.C.A. § 39-17-111(b). | 


2. Neither a conviction nor a failure to convict under this section precludes 
any other action authorized by law with respect to conduct in under T.C.A. § 39- 
17-111(a). T.C.A. § 39-17-111(d). 


*T.C.A. § 39-11-301(a)(2). "T.C.A. § 39-11-202(b)(2). The 
5T.C.A. § 39-11-106. trial judge should utilize T.P.I—Crim. 
®TC.A. § 39-17-111(a)(2) 42.01, Preponderance of evidence. 
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T.P.1.—Crim. 29.13 [Physical abuse] [only for 
offenses committed prior to 
1/1/19: gross neglect] of 
impaired adult resulting in | 
serious harm (for offenses 
committed on or after 7/1/07, 
but prior to 1/1/2020) 


Any person who commits the offense of [physical abuse/ [only 
for offenses committed prior to 1/1/19: gross neglect] of an 
impaired adult resulting in serious mental or physical harm is 

guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements;' | 


(1) that the defendant knowingly, other than by accidental 
means,’ [physically abused/ [only for offenses com- 
mitted prior to 1/1/19: gross neglect/ an impaired 
adult; < 


and 


(2) that the [physical abuse] [only for offenses commit- 
ted prior to 1/1/19: gross neglect] resulted in serious 
mental or physical harm. 


For you to find the defendant guilty of this offense, it is not 
necessary that the alleged victim suffer bodily injury which 
involves a substantial risk of death; protracted unconsciousness; 
extreme physical pain; protracted or obvious disfigurement; or 
protracted loss or substantial impairment of a function of a bodily 
member, organ or mental faculty. The law merely requires that 
the alleged victim suffer serious mental or physical harm.® 


“[Abuse/ [Only for offenses committed prior to 1/1/19: 
gross neglect/’ means the infliction of physical pain, injury, or 


29.18 ligence, it is not necessary for the 
ITC.A. § 71-6-119(a). court to define or explain it further. 


2 Pied Li » State v. Hanson, 279 S.W.3d 265, 282 
As the term “accidental means (Tenn. 2009). 


is in common use and can be under- : 
stood by persons of ordinary intel- T.C.A. § 71-6-119(b). 
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mental anguish, or the deprivation of services by a caretaker that 
were necessary to maintain the health and welfare of the adult or 
a situation in which the adult was unable to provide or obtain 
the services that were necessary to maintain that person’s health 
or welfare. [Only for offenses committed on or after 7/1/13: 
It also means transporting the adult and knowingly abandoning, 
leaving or failing to provide additional planned transportation for 
the adult if the adult’s caretaker knew, or should have known, 
that the adult was unable to protect or care for [himself] [herself] 
without assistance or supervision, and the caretaker’s conduct 
caused or created a substantial risk of the infliction of physical 
pain, injury, or mental anguish, or the deprivation of services by 
a caretaker that would be necessary to maintain the health and 
welfare of the adult or a situation in which the adult would be 
unable to provide or obtain the services that would be necessary 
to maintain that person’s health or welfare. ]* 


“Adult” means a person eighteen (18) years of age or older 
who because of mental or physical dysfunctioning or advanced 
age is unable to manage such person’s own resources, carry out 
the activities of daily living, or protect such person from neglect, 
hazardous or abusive situations without assistance from others 
and who has no available, willing, and responsibly able person 
for assistance and who may be in need of protective services. 
[Only for offenses occurring on or after 7/1/09: A person who 
is mentally impaired but still competent is a person with mental 
dysfunction.]° 


“Advanced age” means sixty (60) years of age or older.® 


[Only for offenses committed prior to 7/1/13: “Caretaker” 
means an individual or institution who has the responsibility for 
the care of the adult as a result of family relationship, or who has 
assumed the responsibility for the care of the adult person volun- 
tarily, or by contract, or agreement. [A financial institution is not 
a caretaker of funds or other assets unless such financial institu- 
tion has entered into an agreement to act as a trustee of such 
property or has been appointed by a court of competent jurisdic- 
tion to act as a trustee with regard to the property of the adult.]]’ 


47.C.A. § 71-6-102(1). See Com- 67C.A. § 71-6-102(3). 
ment 2. "T.C.A. § 71-6-102(5) (Supp. 


5T.C.A. § 71-6-102(2). 2012). 
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or 


[Only for offenses committed on or after 7/1/13: 
“Caretaker”: 


[((a) means an individual or institution who has assumed 
the duty to provide for the care of the adult by contract or agree- 
ment;] | 


[((b) . includes a parent, spouse, adult child or other relative, 
both biological or by marriage, who: 


(i) resides with or in the same building with or 
regularly visits the adult; 


(ii) knows or reasonably should know of the adult’s 
mental or physical dysfunction or advanced age; and 


(iii) knows or reasonably should know that the 
adult is unable to adequately provide for the adult’s own 
care;] and 


l(c) does not mean a financial institution as a caretaker of 
funds or other assets unless such financial institution has entered 
into an agreement to act as a trustee of such property or has 
been appointed by a court of competent jurisdiction to act as a 
trustee with regard to the property of the adult].]° 


“Exploitation” means the improper use by a caretaker of 
funds that have been paid by a governmental agency to an adult 
or to the caretaker for the use or care of the adult.® 


“Investigation” includes, but is not limited to, a personal 
interview with the individual reported to be abused, neglected, or 
exploited. When abuse or neglect is allegedly the cause of death, 
a coroner’s or doctor’s report shall be examined as part of the 
investigation." 


“Protective services” means services undertaken by the 
department of human services for one who is being abused, ne- 
glected, or exploited. These services may include, but are not 
limited to, conducting investigations of complaints of possible 


81T.C.A. § 71-6-102(5). NC.A. § 71-6-102(10), 
°T.C.A. § 71-6-102(8). 
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abuse, neglect, or exploitation to ascertain whether or not the sit- 
uation and condition of the adult in need of protective services 
warrants further action; social services aimed at preventing and 
remedying abuse, neglect, and exploitation; services directed to- 
ward seeking legal determination of whether the adult in need of 
protective services has been abused, neglected or exploited and 
procurement of suitable care in or out of the adult’s home." 


[It is an exception to this offense that the person relied on or 
was being furnished treatment by spiritual means through prayer 
alone in accordance with a recognized religious method of healing 
in lieu of medical treatment.]"” 


Comments 


1. Physical abuse or gross neglect of an impaired adult is punishable as a 
Class C felony. T.C.A. § 71-6-119(c). Following a conviction for this of- 
fense, the clerk of the court shall notify the department of health of the 
conviction by sending it a copy of the judgment, and the department 
shall place the offender on the registry of persons who have abused, ne- 
glected, or misappropriated the property of a vulnerable individual. 
T.C.A. § 71-6-117(c). 


2. The trial judge, after reading the definition of “abuse or neglect” in 
T.C.A. § 71-6-102(1), and depending on the facts proved at trial, may 
wish to define “abuse” separately as “the infliction of physical pain, 
injury, or mental anguish” and “neglect” separately as “the deprivation 
of services by a caretaker that are necessary to maintain the health and 
welfare of an adult, or a situation in which an adult is unable to provide 
or obtain.the services that are necessary to maintain that person’s health 
or welfare.” Although those definitions would follow a common sense 
reading of the statute together with the common ordinary usage of the 
words “abuse” and “neglect,” the legislature failed to make that 
distinction. ! 


"1 C.A. § 71-6-102(11). 7 C.A. § 71-6-102(1). 
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29.14(a) 

T.P.I.—Crim. 29. 14(a) [Abuse] [only for offenses 
committed prior to 1/1/19: 
neglect] [exploitation] of 
adult (for offenses 
committed on or after 
6/11/07, but prior to 
1/1/2020)’ 


Any. person who commits the offense of /abuse/ [only for of- 
fenses committed prior to 1/1/19: neglect] [exploitation] of an 
adult is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 


(1) that the defendant knowingly,’ other than by accidental 
means,’ /abused/ [only for offenses committed prior 
to 1/1/19: neglected] [exploited] an adult. 


“[Abuse/ [Only for offenses committed prior to 1/1/19: 
Neglect]” means the infliction of physical pain, injury, or mental 
anguish, or the deprivation of services by a caretaker that were 
necessary to maintain the health and welfare of the adult or a 
situation in which the adult was unable to provide or obtain the 
services that were necessary to maintain that person’s health or 
welfare. [Only for offenses committed on or after 7/1/13: It 
also means transporting the adult and knowingly abandoning, 
leaving or failing to provide additional planned transportation for 
the adult if the adult’s caretaker knew, or should have known, 


29.14(a) 


'This pattern instruction for- 
merly contained the jury charge for 
the statutory version of this offense 
committed prior to June 11, 2007. To 
obtain that pattern instruction, see 
T.P.I. 29.14(a) (19*" ed. 2015), or an 
earlier edition. 

*7.C.A. § 71-6-117(a). 


8As [Abuse] [Neglect] [Exploita- 
tion] of Adult is a Title 71 offense, the 
definition of knowingly contained in 
Tenn. Code Ann. § 39-11-106 does not 
strictly apply: Tenn. Code Ann. § 39- 
11-106 begins with the language “As 


used in this title,” and so the defini- 
tions contained in that statute only ap- 
ply to Title 39 offenses. Upon agree- 
ment of the parties, it is recommended 
that a definition of knowingly be in- 
cluded in the written charge. The court 
may desire to refer to Title 39 for the 
definition. 


*As the term “accidental means” 
is in common use and can be under- 
stood by persons of ordinary intel- 
ligence, it is not necessary for the 


court to define or explain it further. 


State v. Hanson, 279 S.W.3d 265, 282 
(Tenn. 2009). 
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that the adult was unable to protect or care for [himself] [herself] 
without assistance or supervision, and the caretaker’s conduct 
caused or created a substantial risk of the infliction of physical 
pain, injury, or mental anguish, or the deprivation of services by 
a caretaker that would be necessary to maintain the health and 
welfare of the adult or a situation in which the adult would be 
unable to provide or obtain the services that would be necessary 
to maintain that person’s health or welfare. ]° 


“Adult” means a person eighteen (18) years of age or older 
who because of mental or physical dysfunctioning or advanced 
age is unable to manage such person’s own resources, carry out 
the activities of daily living, or protect such person from neglect, 
hazardous or abusive situations without assistance from others 
and who has no available, willing, and responsibly able person 
for assistance and who may be in need of protective services. 
[Only for offenses occurring on or after 7/1/09: A person who 
is mentally impaired but still competent is a person with mental 
dysfunction.]° 


“Advanced age” means sixty (60) years of age or older,” 


[Only for offenses committed prior to 7/1/13: “Caretaker” 
means an individual or institution who has the responsibility for 
the care of the adult as a result of family relationship, or who has 
assumed the responsibility for the care of the adult person volun- 
tarily, or by contract, or agreement. [A financial institution is not 
a caretaker of funds or other assets unless such financial institu- 
tion has entered into an agreement to act as a trustee of such 
property or has been appointed by a court of competent jurisdic- 
tion to act as a trustee with regard to the property of the adult.]]° 


or 


[Only for offenses committed on or after 7/1/13: 
“Caretaker”: : 


[((a) means an individual or institution who has assumed 


the duty to provide for the care of the adult by contract or agree- 
ment;| | 


517.C.A. § 71-6-102(1). See Com- 'TC.A. § 71-6-102(8): 


ment 2. 8T.C.A. § 71-6-102(5) (Supp. 
°T.C.A. § 71-6-102(2). | 2012). 
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[(b) includes a parent, spouse, adult child or other relative, 
both biological or by marriage, who: 


(i) resides with or in the same building with or regularly 
visits the adult; 


(ii) knows or reasonably should know of the adult’s 
mental or physical dysfunction or advanced age; and 


(iii) knows or reasonably should know that the adult is 
unable to adequately provide for the adult’s own care;| and 


[(c) does not mean a financial institution as a caretaker of 
funds or other assets unless such financial institution has entered 
into an agreement to act as a trustee of such property or has 
been appointed by a court of competent jurisdiction to act as a 
trustee with regard to the property of the adult].]° | 


“Exploitation” means the improper use by a caretaker of 
funds that have been paid by a governmental agency to an adult 
or to the caretaker for the use or care of the adult." 


“Investigation” includes, but is not limited to, a personal 
interview with the individual reported to be abused, neglected, or 
exploited. When abuse or neglect is allegedly the cause of death, 
a coroner’s or doctor’s report shall be examined as part of the 
investigation." 


“Protective services” means services undertaken by the 
department of human services for one who is being abused, ne- 
glected, or exploited. These services may include, but are not 
limited to, conducting investigations of complaints of possible 
abuse, neglect, or exploitation to ascertain whether or not the sit- 
uation and condition of the adult in need of protective services 
warrants further action; social services aimed at preventing and 
remedying abuse, neglect, and exploitation; services directed to- 
ward seeking legal determination of whether the adult in need of 
protective services has been abused, neglected or exploited and 
procurement of suitable care in or out of the adult’s home.” 


“Relative” means spouse; child, including stepchild, adopted 
child or foster child; parents, including stepparents, adoptive 


°1.C.A. § 71-6-102(5). "1 C.A. § 71-6-102(10). 
107 CLA. § 71-6-102(8). 1 C.A. § 71-6-102(11). 
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parents or foster parents; siblings of whole or half-blood; step- 
siblings; grandparents; grandchildren, of any degree; and aunts, 
uncles, nieces and nephews." 


[It is an exception to this offense that the person relied on or 
was being furnished treatment by spiritual means through prayer 
alone in accordance with a recognized religious method of healing 
in lieu of medical treatment.]" 


Comments. 


1. Abuse, neglect or exploitation of an adult under this section is a Class E 
felony for offenses committed prior to 7/1/14. For offenses committed on 
or after 7/1/14, it is a Class D felony. T.C.A. § 71-6-117(b). Following a 
conviction for this offense, the clerk of the court shall notify the depart- 
ment of health of the conviction by sending it a copy of the judgment, 
and the department shall place the offender on the registry of persons 
who have abused, neglected, or misappropriated the property of a vulner- 
able individual. T.C.A. § 71-6-117(c). 


2. The trial judge, after reading the definition of “abuse or neglect” in 
T.C.A. § 71-6-102(1), and depending on the facts proved at trial, may 
wish to define “abuse” separately as “the infliction of physical pain, 
injury, or mental anguish” and “neglect” separately as “the deprivation 
of services by a caretaker that are necessary to maintain the health and 
welfare of an adult, or a situation in which an adult is unable to provide 
or obtain the services that are necessary to maintain that person’s health 
or welfare.” Although those definitions would follow a common sense 
reading of the statute together with the common ordinary usage of the 
words “abuse” and “neglect,” the legislature failed to make that 
distinction. : 


'81.C.A. § 71-6-102(12). “NCA. § 71-6-102(1). 
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T.P.1I. — Crim. 29.14(b) Financial exploitation of 
[an elderly] [a 
vulnerable] adult (for 


offenses committed on or 
after 7/1/17) 


Any person who commits the offense of financial exploitation 
of fan elderly] [a vulnerable] adult is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly financially exploited 
[an elderly] [a vulnerable] adult. 


[If you find beyond a reasonable doubt that there was a 
transfer of property valued in excess of one thousand dollars 
($1,000) in a twelve-month period, whether in a single transac- 
tion or multiple transactions, by /an elderly] [a vulnerable] adult 
to a non-relative whom the transferor has known for fewer than 
two (2) years before the first transfer and for which the trans- 
feror did not receive reciprocal value in goods or services, this 
may create an inference that the transfer was effectuated without 
the effective consent of the owner. This applies regardless of 
whether the transfer or transfers are denoted by the parties as a 
gift or loan, except that it shall not apply to a valid loan evi- 
denced in writing and which includes definite repayment dates. 
In the event repayment of any such loan is in default, in whole or 
in part, for more than sixty (60) days, the inference may apply. 
The inference does not apply to persons or entities that operate a 
legitimate financial institution, or to valid charitable donations to 
nonprofit organizations qualifying for tax exempt status under 
the internal revenue code. Although the law allows the jury to 
infer, if the above circumstances are proven beyond a reasonable 
doubt, that a transfer was effectuated without the effective 
consent of the owner with the intent to deprive the owner of the 
money or property, the jury is not required to make this inference. 
It is the exclusive province of the jury to determine whether the 
facts and circumstances shown by all the evidence in the case 
warrant the inference which the law permits the jury to draw. 


29.14(b) 
'T'C.A. § 39-15-502. 
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You may find a defendant guilty only if persuaded that each ele- 
ment of the offense has been proved beyond a reasonable doubt.]? 


“Caregiver” means a relative or a person who has a legal 
duty to provide care, or who has assumed such duty by contract 
or conduct that a reasonable person would interpret as an as- 
sumption of the responsibility for fan elderly] [a vulnerable] 
adult’s care. “Caregiver” does not include a financial institution 
as a caregiver of property, funds, or other assets unless the 
financial institution has entered into an agreement, or has been 
appointed by a court of competent jurisdiction, to act as a trustee 
with regard to the property of the adult.® 


(“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[((a) induced by deception or coercion [the trial judge should 
include in the instruction applicable language from the 
statutory definitions for deception or coercion if fairly 
raised in the proof]/;| or 


[(b) given by a person the defendant knows is not autho- 
rized to act as an agent;]| or 


[(c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;]| or | 


[(d) given solely to detect the commission of an offense].]* 


“Elderly adult” means a person seventy (70) years of age or 
older.° 


“Financial exploitation” means: 


(A) The use of deception, intimidation, undue influence, 
force, or threat of force to obtain or exert unauthorized 
control over an elderly or vulnerable adult’s property 


27C.A. § 39-15-5083 and T.PI. — “T.C.A. § 39-11-106. 
Sree | Inferences. 51C.A. § 39-15-501(5). 
—§1C.A. § 39-15-501(3). 
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with the intent to deprive the elderly or vulnerable adult 
of property; 


or 


(B) The breach of a fiduciary duty to an elderly or vulner- 
able adult by the person’s guardian, conservator, or 
agent under a power of attorney which results in an ap- 
propriation, sale, or transfer of the elderly or vulnerable 
adult’s property; 


or 


(C) The act of obtaining or exercising control over an elderly 
or vulnerable adult’s property [Only for offenses com- 
mitted on or after 1/1/20:, without receiving the /el- 
derly] [vulnerable] adult’s effective consent,] by a 
caregiver committed with intent to benefit the caregiver 
or other third party.® 


“Relative” means a spouse; child, including stepchild, adopted 
child, or foster child; parent, including stepparent, adoptive par- 
ent, or foster parent; sibling of the whole or half-blood; step- 
sibling; grandparent, of any degree; grandchild, of any degree, 
and aunt, uncle, niece, and nephew, of any degree, who: 


(A) Resides with or has frequent or prolonged contact with 
the elderly or vulnerable adult; and 


(B) Knows or reasonably should know that the elderly or 
vulnerable adult is unable to adequately provide for the 
adult’s own care or financial resources.’ 


“Vulnerable adult” means a person eighteen (18) years of age 
or older who, because of intellectual disability or physical 
dysfunction, is unable to fully manage the person’s own resources, 
carry out all or a portion of the activities of daily living, or fully 
protect against neglect, exploitation, or hazardous or abusive 
situations without assistance from others.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 


°T.C.A. § 39-15-501(6). ——— PD.C.A. § 89-15-501(11). 
"T.C.A. § 39-15-501(9). 
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when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]"° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


COMMENTS 


1. Financial exploitation of an elderly or vulnerable adult is punishable as 
theft pursuant to T.C.A. § 39-14-105, except one classification higher. 
T.C.A. § 39-15-502. 


2. Upon the state’s motion, the court “shall conduct a hearing to preserve 
the testimony of the victim within sixty (60) days of the defendant’s 
initial court appearance whether the case originates in general sessions 
court or criminal court.” T.C.A. § 39-15-504. An elderly or vulnerable 
adult victim’s inability to attend judicial proceedings due to illness, or 
other mental or physical disability “shall be considered exceptional cir- 
cumstances upon the state’s motion to preserve testimony pursuant to 
Rule 15 of the Tennessee Rules of Criminal Procedure. . . . The court 
shall consider an affidavit executed by the elderly or vulnerable adult’s 
treating physician stating that the elderly or vulnerable adult is unable 
to attend court due to illness or other mental or physical disability as 
prima facie evidence of the need to preserve witness testimony by the 
taking of the adult’s out-of-court deposition. . . . The court shall order 
the defendant’s attendance to the out-of-court deposition. The defendant 
may waive the defendant’s attendance in writing.” T.C.A. § 39-15-505. 


°1.C.A. § 39-11-106. "PT OC.A. § 39-11-106. 
ON C.A. § 39-11-301(a)(2). 
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T.P.I.—Crim. 29.14(c) Financial exploitation of 
an adult (for offenses 


committed on or after 
7/1/15 but prior to 7/1/17) 


Any person who commits the offense of financial exploitation 
of an adult is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly, other than by ac- 
cidental means, exploited an adult. 


“Adult” means a person eighteen (18) years of age or older 
who because of mental or physical dysfunctioning or advanced 
age is unable to manage such person’s own resources, carry out 
the activities of daily living, or protect such person from neglect 
or hazardous or abusive situations without assistance from oth- 
ers and who has no available, willing, and responsibly able person 
for assistance and who may be in need of protective services. [A 
person who is mentally impaired but still competent is a person 
with mental dysfunction.]* — 


“Caretaker”: 


[((a) means an individual or institution who has assumed 
the duty to provide for the care of the adult by contract 
or agreement;] 


[(b) includes a parent, spouse, adult child or other relative, 
both biological or by marriage, who: 


(i) resides with or in the same building with or regularly 
visits the adult; 


(ii) knows or reasonably should know of the adult’s 
mental or physical dysfunction or advanced age; 
and 


(iii) knows or reasonably should know that the adult is 


29,14(c) *1.C.A. § 39-14-111(a)(1). 
"T.C.A. § 89-14-111(b), 
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unable to adequately provide for the adult’s own 
care;| and 


[((c). does not mean a financial institution as a caretaker of 
funds or other assets unless such financial institution 
has entered into an agreement to act as a trustee of 
such property or has been appointed by a court of 
competent jurisdiction to act as a trustee with regard to 
the property of the adult].° 


“Exploit” or “Exploitation” means the improper use by a 
caretaker of funds that have been paid to an adult or to the 
caretaker for the use or care of the adult.’ 


“Protective services” means services undertaken by the 
department of human services for one who is being abused, ne- 
glected, or exploited. These services may include, but are not 
limited to, conducting investigations of complaints of possible 
abuse, neglect, or exploitation to ascertain whether or not the sit- 
uation and condition of the adult in need of protective services 
warrants further action; social services aimed at preventing and 
remedying abuse, neglect, and exploitation; services directed to- 
ward seeking legal determination of whether the adult in need of 
protective services has been abused, neglected or exploited and 
procurement of suitable care in or out of the adult’s home.” 


“Relative” means spouse; child, including stepchild, adopted, 
child or foster child; parents, including stepparents, adoptive 
parents, or foster parents; siblings of the whole or half-blood; 
stepsiblings; grandparents; grandchildren, of any degree; and 
aunts, uncles, nieces, and nephews.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


ST.C.A. § 39-14-111(a)(2). feels it was the legislature’s intent to 
ANCA. § 39-14-111(a)(3). ape fee eee definition to T.C.A. 


5 

T.C.A. § 71-6-102(11). Although 8 
this definition does not strictly apply aie § 39-14-111(a)(4). 
to Title 89 offenses, the Committee T.C.A. § 39-11-106. 
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[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


Comments 


1. Financial Exploitation of an Adult is a Oiage D felony. T.C.A. § 39-14- 
111(c). : 


8T.C.A. § 39-11-301(a)(2). °1C.A. § 39-11-106. 
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T.P.1.—Crim. 29.15 Aggravated neglect of [an 
elderly] [a vulnerable] adult 


Any person who commits aggravated neglect of fan elderly] 
[a vulnerable] adult is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant was caregiver to /an elderly] [a 
vulnerable] adult; 


and 


(2) that the defendant [only for offenses committed 
prior to 1/1/2020: willfully and] knowingly neglected the 
[elderly] [vulnerable] adult so as to adversely affect [his/ [her/ 
health or welfare; 


and 


(3) that the act resulted in /serious physical harm] [seri- 
ous bodily injury]. 


[‘Abandonment” means the knowing desertion or forsaking 
of fan elderly] [a vulnerable] adult by a caregiver under circum- 
stances in which there is a reasonable likelihood that physical 
harm could occur.]? 


“Caregiver”: 


(A) Means a relative or a person who has a legal duty 
to provide care, or who has assumed such duty by contract or 
conduct that a reasonable person would interpret as an as- 
sumption of the responsibility for an oon or vulnerable 
adult's care; and 


(B) Does not include a financial institution as a care- 
giver of property, funds, or other assets unless the financial 
institution has entered into an agreement, or has been ap- 


29.15 *T.C.A. § 39-15-501(1). 
'T.C.A. § 39-15-507. 
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pointed by a court of competent jurisdiction, to act as a 
_ trustee with regard to the property of the adult.’ 


[“Confinement” means the knowing and unreasonable re- 
striction of movement of /an elderly] [a vulnerable] adult by a 
caregiver, including but not limited to [placing a person in a 
locked room] [involuntarily separating a person from the person's 
living area] [the use of physical restraining devices on a person] 
[the provision of unnecessary or excessive medications to a person hs 
unless these /methods/ [devices] are used in a licensed facility 1 in 
a manner that conforms to state and federal standards governing 
confinement and restraint.|* 


(“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for | 
another. Consent is not effective when: 


[(a)» induced by deception or coercion /the trial judge should 
include in the instruction applicable language from the 
statutory definitions for deception or coercion if fairly 
raised in the proof];| or 


[((b) given by a person the defendant knows is not autho- 
rized to act as an agent;lor 


[(c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or 


((d) given solely to detect the commission of an offense]. i 


(“Elderly adult” means a person seventy (70) 5 years of age or 
older.]° 


| “Financial exploitation” means: 


(A) The use of deception, intimidation, undue influence, 
force, or threat of force to obtain or exert unauthorized 
control over an elderly or vulnerable adult’s property with 
the intent to deprive the elderly or vulnerable adult of prop- 


erty; 
27 CAs §°39-15-501(3), 5 7" 5T.C.A. § 39-11-106. 
47.C.A. § 39-15-501(4). 81T.C.A. § 39-15-501(5). 
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(B) The breach of a fiduciary duty to an elderly or 
vulnerable adult. by the person’s guardian, conservator, or 
agent under a power of attorney which results in an ap- 
propriation, sale, or transfer of the elderly or vulnerable 
adult’s property; or 


(C) The act of obtaining or exercising control over an 
elderly or vulnerable adult’s property [Only for offenses 
committed on or after 1/1/20:, without receiving the /el- 
derly] [vulnerable] adult’s effective consent,] by a caregiver 
committed with intent to benefit the GonPe Wan or other third 
party.’ | 


“Neglect” means: 


(1) The failure of a caregiver to provide the care, 
supervision, or services necessary to maintain the physical 
health of an elderly or vulnerable adult, including, but not 
limited to, the provision of food, water, clothing, medicine, 
shelter, medical services, a medical treatment plan prescribed 
by a healthcare professional, basic hygiene, or supervision 
that a reasonable person would consider essential for the 
well-being of an elderly or vulnerable adult; 


(ii) The failure of a caregiver to make a reasonable ef- 

fort to protect /an elderly] [a vulnerable/ adult from [Only 

for offenses committed on or after 1/1/20: abuse, sexual 
exploitation,] neglect or financial exploitation by others; _ 


(iii) Abandonment; or 
(iv) Confinement. 
Neglect can be the result of repeated conduct or a single incident.® 
[“Relative” means spouse; child, including stepchild, adopted, 
child or foster child; parents, including stepparents, adoptive 
parents, or foster parents; siblings of the whole or half-blood; 


stepsiblings; grandparents; grandchildren, of any cies and 
‘aunts, uncles, nieces, and nephews.|° 


(“Serious bodily injury” means bodily injury that involves a 


™C.A. § 39-15-501(6). °T.C.A. § 39-15-501(9), 
81.C.A. § 89-15-501(7). 


807 


29.15 T.P.1.—CRIM. Ch. 29 


substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty." “Bodily injury” includes a cut, abra- 
sion, bruise, burn or disfigurement, and physical pain or 
temporary illness or impairment of the function of a bodily 
member, organ, or mental faculty.) 


(“Serious physical harm” means physical harm of such grav- 
ity that: 


(A) Would normally require medical treatment or 
hospitalization; 


(B) Involves acute pain of such duration that it results 
in substantial suffering; 


(C) Involves any degree of prolonged pain or suffering; 
or 


(D) Involves any degree of prolonged incapacity.’ 
“Physical harm” means physical pain or injury, regardless of 
gravity or duration.]'* 


(“Vulnerable adult” means a person eighteen (18) years of 
age or older who, because of intellectual disability or physical 
dysfunction, is unable to fully manage the person’s own resources, 
carry out all or a portion of the activities of daily living, or fully 
protect against neglect, exploitation, or hazardous or abusive 
situations without assistance from others.]" 


“Willful” means voluntary and knowing.” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result."® 


TCA. § 39-11-106. “1 0.A. § 39-15-501(11). 

"T.C.A. § 89-11-106. "Black’s Law Dictionary (7th ed. 
'27C.A. § 39-15-501(10). 1999). 

'81C.A. § 39-15-501(8). '8TC.A. § 39-11-106. 
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[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]"’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


COMMENTS 
1, Aggravated neglect resulting in serious physical harm is a Class C felony. 


Aggravated neglect resulting in serious bodily injury is a Class B felony. T.C.A. 
§ 39-15-508. 


“™1NCLA: § 39-11-301(a)(2). 187 CLA. § 39-11-106. 
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T.P.I.—Crim. 29.16 Neglect of [an elderly] [a 
| vulnerable] adult [other than 
due to abandonment or 
confinement alone without 
injury] 
Any person who commits neglect of /an elderly] [a vulner- 
able/ adult is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


(1) that the defendant was caregiver to /an elderly] [a 
vulnerable] adult; 


and 


(2) that the defendant [only for offenses committed 
prior to 1/1/2020: willfully and] knowingly neglected the 
[elderly] [vulnerable] adult so as to adversely affect [his/ [her] 
health or welfare; 


and 


(3)(a) that the neglect was a result of the failure of the 
defendant to provide the care, supervision, or services neces- 
sary to maintain the physical health of the alleged victim; 


or 


(3)(b) that the neglect was a result of the failure of the 
defendant to make a reasonable effort to protect the alleged 
victim from neglect or financial exploitation by others; 


or 
(8)(c) that injury occurred. 


[‘Abandonment” means the knowing desertion or forsaking 
of fan elderly] [a vulnerable] adult by a caregiver under circum- 


29.16 
'TC.A, § 39-15-507. 
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stances in which there is.a reasonable likelihood that physical 
harm could occur.]? | 


“Caregiver”: 


(A) Means a relative or a person who has a legal duty 
to provide care, or who has assumed such duty by contract or 
conduct that a reasonable person would interpret as an as- 
sumption of the responsibility for an elderly or vulnerable 
adult’s care; and 


(B) Does not include a financial institution as a care- 
giver of property, funds, or other assets unless the financial 
institution has entered into an agreement, or has been ap- 
pointed by a court of competent jurisdiction, to act as a 
trustee with ee to the property of the adult.° 


[“Confinement” means the knowing and unreasonable re- 
striction of movement of /an elderly] [a vulnerable] adult by a 
caregiver, including but not limited to [placing a person in a 
locked room] [involuntarily separating a person from the person’s 
living area] [the use of physical restraining devices on a person] 
[the provision of unnecessary or excessive medications to a person], 
unless these /methods/ [devices] are used in a licensed facility in 
a manner that conforms to state and federal standards Borepuine 
confinement and restraint. ]* : 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: | 


[(a) induced by deception or coercion /the trial judge should 
include in the instruction applicable language from the 
statutory definitions for deception or coercion if fairly 
raised in the proof/;| or 


[((b) given by a person the defendant knows 1 is not autho- 
es to act as an agent;] or | 


{o) given by a person who, by reason of aout as mental dis- 
ease or defect, or intoxication, is known by the defendant 


°7.C.A. § 39-15-501(1). *T.C.A. § 39-15-501(4). 
37. C.A. § 39-15-501(3). ) 
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to be unable to make reasonable decisions regarding 
the subject matter;] or 


[((d) given solely to detect the commission of an offense].]° 


(“Elderly adult” means a person seventy (70) years of age or 
older.]® 


[ “Financial exploitation” means: 


(A) The use of deception, intimidation, undue influence, 
force, or threat of force to obtain or exert unauthorized 
control over an elderly or vulnerable adult’s property with 
the intent to deprive the elderly or vulnerable BLN of prop 
erty; 


(B) The breach of a fiduciary duty to an elderly or 
vulnerable adult by the person’s guardian, conservator, or 
agent under a power of attorney which results in an ap- 
propriation, sale, or transfer of pete elderly or vulnerable 
adult’s property; or 


(C), The act of obtaining or exercising control over an 
elderly or vulnerable adult’s property [Only for offenses 
committed on or after 1/1/20:, without receiving the /el- 
derly] [vulnerable] adult’s effective consent,] by a caregiver 
committed with intent to benefit the caregiver or other third 


party.’ 


“Injury” includes a cut, abrasion, bruise, burn or disfigure- 
ment, and physical pain or temporary illness or impairment of 
the function of a bodily member, organ, or mental faculty.® 


“Neglect” means: 


(i) The failure of a caregiver to provide the care, 
supervision, or services necessary to maintain the physical 
health of an elderly or vulnerable adult, including, but not 
limited to, the provision of food, water, clothing, medicine, 
shelter, medical services, a medical treatment plan prescribed 
by a healthcare professional, basic hygiene, or supervision 


5T.C.A. § 39-11-106. ™T.C.A. § 39-15-501(6). 
®T.C.A. § 39-15-501(5). 8T.C.A. § 39-11-106. 
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that a reasonable person would consider essential for the 
well-being of an elderly or vulnerable adult; 


(ii) The failure of a caregiver to make a reasonable ef- 
fort to protect /an elderly] [a vulnerable] adult from [Only 
for offenses committed on or after 1/1/20: abuse, sexual 
exploitation, ] neglect or financial exploitation by others; 


(iii) Abandonment; or 
(iv) Confinement. 
Neglect can be the result of repeated conduct or a single incident.® 


(“Physical harm” means physical pain or injury, regardless of 
gravity or duration.]' 


[“Relative” means spouse; child, including stepchild, adopted, 
child or foster child; parents, including stepparents, adoptive 
parents, or foster parents; siblings of the whole or half-blood; 
stepsiblings; grandparents; grandchildren, of any degree; and 
aunts, uncles, nieces, and nephews.]|" 


(“Vulnerable adult” means a person eighteen (18) years of 
age or older who, because of intellectual disability or physical 
dysfunction, is unable to fully manage the person’s own resources, 
carry out all or a portion of the activities of daily living, or fully 
protect against neglect, exploitation, or hazardous or abusive 
situations without assistance from others.]" 


“Willful” means voluntary and knowing." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


°TC.A. § 39-15-501(7). "$Black’s Law Dictionary (7th ed. 
107n C.A. § 39-15-501(8). 1999). 
41 CLA. § 39-15-501(9). "'1C.A. § 39-11-106. 


?27C.A. § 39-15-501(11). 
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[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]"° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious, objective or desire to engage in 
the conduct or cause the result." 


COMMENTS 


1. Neglect of an elderly adult is a Class E felony. Neglect of a vulnerable 
adult is a Class D felony. If the neglect is a result of abandonment or confine- 
ment and no injury occurred, then the neglect by abandonment or confinement 
of an elderly or vulnerable adult would be a Class A misdemeanor, and the trial 
judge should instruct T.P.I. — Crim: 29.17. as a lesser included offense T.C.A. 
§ 39-15-507. 


'°T.C.A, § 39-11-301(a)(2). "*T.C.A. § 39-11-106. 
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T.P.I —Crim. 29.17 Neglect of [an elderly] [a 
vulnerable] adult [due to 
abandonment or confinement 
alone without injury] 


Any person who commits neglect of /an elderly] [a vulner- 
able/ adult is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' | | 


(1) that the defendant was caregiver to /an elderly/ [a 
vulnerable] adult; 


and 


(2) that the defendant [only for offenses committed 
prior to 1/1/2020: willfully and] knowingly neglected the 
[elderly] [vulnerable] adult so as to adversely affect [his] [her] 
health or welfare; 


and 


(3) that the neglect was a result of [abandonment] [con- 
finement/] and no injury occurred. 


[“Abandonment” means the knowing desertion or forsaking 
of fan elderly] [a vulnerable/ adult by a caregiver under circum- 
stances in which there is a reasonable likelihood that physical 
harm could occur.]? 


“Caregiver”: 


(A) Means a relative or.a person who has a legal duty 
to provide care, or who has assumed such duty by contract or 
conduct that a reasonable person would interpret as an as- 
sumption of the responsibility for an elderly or vulnerable 
adult’s care; and 


(B) Does not include a financial institution as a care- 
giver of property, funds, or other assets unless the financial 


29.17 *T.C.A. § 39-15-501(1). 
T.C.A. § 39-15-507. 
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institution has entered into an agreement, or has been ap- 
pointed by a court of competent jurisdiction, to act as a 
trustee with regard to the property of the adult.® 


[“Confinement” means the knowing and unreasonable re- 
striction of movement of /an elderly] [a vulnerable] adult by a 
caregiver, including but not limited to /placing a person in a 
locked room] [involuntarily separating a person from the person’s 
living area] [the use of physical restraining devices on a person/ 
[the provision of unnecessary or excessive medications to a person], 
unless these /methods/ [devices/ are used in a licensed facility in 
a manner that conforms to state and federal standards governing 
confinement and restraint.]* 


(“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[((a) induced by deception or coercion /the trial judge should 
include in the instruction applicable language from the 
statutory definitions for deception or coercion if fairly 
raised in the proof];| or 


[((b) given by a person the defendant knows is not autho- 
rized to act as an agent;] or 


[(c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or | 


[((d) given solely to detect the commission of an offense].]° 


(“Elderly adult” means a person seventy (70) years of age or 
older.]® 


[ “Financial exploitation” means: 


(A) The use of deception, intimidation, undue influence, 
force, or threat of force to obtain or exert unauthorized 
control over an elderly or vulnerable adult’s property with 


3T.C.A, § 39-15-501(3). 5T.C.A. § 39-11-106. 
47.C.A. § 39-15-501(4). ®T.C.A. § 39-15-501(5). 
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the intent to deprive the elderly or vulnerable adult of prop- 
erty; 


(B) The breach of a fiduciary duty to an elderly or 
vulnerable adult by the person’s guardian, conservator, or 
agent under a power of attorney which results in an ap- 
propriation, sale, or transfer of the elderly or vulnerable 
adult’s property; or 


(C) The act of obtaining or exercising control over an 
elderly or vulnerable adult’s property [Only for offenses 
committed on or after 1/1/20:, without receiving the /el- 
derly] [vulnerable] adult’s effective consent,] by a caregiver 
committed with intent to benefit the caregiver or other third 
party.’ 


“Injury” includes a cut, abrasion, bruise, burn or disfigure- 
ment, and physical pain or temporary illness or impairment of 
the function of a bodily member, organ, or mental faculty.® 


“Neglect” means: 


(i) The failure of a caregiver to provide the care, 
supervision, or services necessary to maintain the physical 
health of an elderly or vulnerable adult, including, but not 
limited to, the provision of food, water, clothing, medicine, 
shelter, medical services, a medical treatment plan prescribed 
by a healthcare professional, basic hygiene, or supervision 
that a reasonable person would consider essential for the 
well-being of an elderly or vulnerable adult; 


Gi) The failure of a caregiver to make a reasonable ef- 
fort to protect fan elderly] [a vulnerable] adult from [Only 
for offenses committed on or after 1/1/20: abuse, sexual 
exploitation,] neglect or financial exploitation by others; 


(111) Abandonment; or 
(iv) Confinement. 


Neglect can be the result of repeated conduct or a single incident.” 


™.C.A. § 39-15-501(6). °T.C.A. § 39-15-501(7), 
®1.C.A. § 39-11-106. 
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(“Physical harm” means physical pain or injury, regardless of 
gravity or duration.]"° 


[“Relative” means spouse; child, including stepchild, adopted, 
child or foster child; parents, including stepparents, adoptive 
parents, or foster parents; siblings of the whole or half-blood; 
stepsiblings; grandparents; grandchildren, of any degree; and 
aunts, uncles, nieces, and nephews.]" 


(“Vulnerable adult” means a person eighteen (18) years of 
age or older who, because of intellectual disability or physical 
dysfunction, is unable to fully manage the person’s own resources, 
carry out all or a portion of the activities of daily living, or fully 
protect against neglect, exploitation, or hazardous or abusive 
situations without assistance from others.]" 


“Willful” means voluntary and knowing.” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]"* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


COMMENTS 


1. Although neglect of an elderly or vulnerable adult is ordinarily a felony, 
if the neglect is a result of abandonment or confinement and no injury occurred, 
then it is a Class A misdemeanor. T.C.A. § 39-15-507. 


"ON C.A, § 39-15-501(8). 1999). 

"1C.A. § 39-15-501(9). 47 G.A. § 39-11-106. 

"7 C.A. § 39-15-501(11). '8T.C.A. § 39-11-301(a)(2). 
'SBlack’s Law Dictionary (7th ed. Ton CA 8 89-11.106, 
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T.P.1.—Crim. 29. 18 [Aggravated] Abuse of [an — 
elderly] [a vulnerable] adult 
(for offenses committed on or 
after 1/1/20) 


Any person who commits [Aggravated] Abuse of fan elderly] 
la vulnerable/ adult 1 is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:'. 


(1) that the defendant abused /an elderly] [a vulnerable] 
adult; 


and 
(2) that the defendant acted knowingly. 
[and 


(3)(a) that the act resulted in /serious psychological injury] 
[serious physical harm] 


or 
(3)(o) that a deadly weapon was used to. accomplish the act 
or 
(3)(c) that the abuse involved strangulation 
or 
(3)(d) that the abuse resulted in serious bodily injury]. 


“Abuse” means the infliction of physical harm.* “Physical 
harm” means physical pain or injury, regardless of gravity or 
duration.° 


(‘Deadly weapon” means a firearm or anything manifestly 
designed, made, or adapted for the purpose of inflicting death or 


29.18 °7.C.A. § 39-15-501. 
'NC.A. § 39-15-510. ST.C.A. § 39-15-501, 
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serious bodily injury or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.]* 


(“Elderly adult” means a person seventy (70) years of age or 
older.]° 


[“Firearm” means /any weapon that will or is designed to or 
may readily be converted to expel a projectile by the action of an 
explosive] [, or the frame or receiver of any such weapon/’ [, or any 
firearm muffler or firearm silencer|’ [any destructive device].* [The 
definition of “firearm” does not include an antique firearm.*]""| 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty.’ “Bodily injury” includes a cut, abra- 
sion, bruise, burn or disfigurement, and physical pain or 
temporary illness or impairment of the function of a bodily 
member, organ, or mental faculty.]'? (“Serious physical harm” 
means physical harm of such gravity that: 


(A) 


Would normally require medical treatment or hospital- 
ization; | 


(B) Involves acute pain of such duration that it results in 
substantial suffering; 


(C) Involves any degree of prolonged pain or suffering; or 


(D) Involves any degree of prolonged incapacity.” 


T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 


4T7.C.A. § 39-11-106. 
5T.C.A. § 39-15-501., 


‘The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

‘The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it is fairly raised in the 
proof. 


‘The trial judge should consult 


raised in the proof. 


"The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


TOTC.A. § 39-11-106. 
"TCA. § 39-11-106. 
MN C.A. § 39-11-106. 
ST.C.A. § 39-15-501. 
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“Physical harm” means physical pain or injury, regardless of 
gravity or duration.]'* 


(“Serious psychological injury” means any mental harm that 
would normally require extended medical treatment, including 
hospitalization or institutionalization, or mental harm involving 
any degree of prolonged incapacity.]"° 


[“Strangulation” means intentionally or knowingly impeding 
normal breathing or circulation of the blood by applying pressure 
to the throat or neck or by blocking the nose and mouth of an- 
other person, regardless of whether that conduct results in any 
visible injury or whether the person has any intent to kill or 
protractedly injure the victim.]'® 


(“Vulnerable adult” means a person eighteen (18) years of 
age or older who, because of intellectual disability or physical 
dysfunction, is unable to fully manage the person’s own resources, 
carry out all or a portion of the activities of daily living, or fully 
protect against neglect, exploitation, or hazardous or abusive 
situations without assistance from others.]'” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


COMMENTS 


1. Abuse of an elderly adult is a Class E felony. Abuse of a Vulnerable 


47 C.A. § 39-15-501. "8NC.A. § 39-11-106. 

'ST.C.A. § 39-15-501. 19NCLA. § 39-11-301, 

16, 

pet as § 39-13-102(a)(2). 207 CA § 39-11-106. 
T.C.A. § 39-15-501. 
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adult is a Class D felony. T.C.A. § 39-15-510. Aggravated abuse resulting 
in serious psychological injury or serious physical harm is a Class C 
felony, Aggravated abuse by a deadly weapon or strangulation, or which 
results in serious bodily injury is a Class B felony, T.C.A. § 39-15-511. 
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T.P.1.—Crim. 29.19 Sexual exploitation of [an 
elderly] [a vulnerable] adult 


Any person who commits sexual exploitation of fan elderly] 
[a vulnerable] adult is guilty of a crime. | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant sexually exploited /an elderly] [a 
vulnerable] adult; 


and | 
(2) that the defendant acted knowingly. 


(“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[(a) induced by deception or coercion /the trial judge 
should include in the instruction applicable language 
from the statutory definitions for deception or coercion if 
fairly raised in the proof]; or 


[(b) given by a person the defendant knows is not au- 
thorized to act as an agent;] or 


[(c) given by a person who, by reason of youth, mental 

disease or defect, or intoxication, is known by the 
defendant to be unable to make reasonable decisions 
regarding the subject matter;] or 


((d) given solely to detect the commission of .an 
offense].]? 


(“Elderly adult” means a person seventy (70) years of age or 
older.|° “Sexual exploitation” means an act committed upon or in 
the presence of /an elderly] [a vulnerable] adult, without that 
adult’s effective consent, for purposes of sexual gratification. 
“Sexual exploitation” includes, but is not limited to, fondling; 


29.19 20.C.A, § 39-11-106. 
'NC.A. § 39-15-512. ST.C.A. § 39-15-501, 
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exposure of genitals to /an elderly/ [a vulnerable] adult; exposure 
of sexual acts to /an elderly] [a vulnerable] adult; exposure of /an 
elderly] [a vulnerable] adult’s sexual organs; an intentional act or 
statement by a person intended to shame, degrade, humiliate, or 
otherwise harm the personal dignity of fan elderly] [a vulnerable] 
adult; or an act or statement by a person who knew or should 
have known the act or statement would cause shame, degrada- 
tion, humiliation, or harm to the personal dignity of fan elderly] 
[a vulnerable] adult. “Sexual exploitation” does not include any 
act intended for a valid medical purpose, or any act reasonably 
intended to be a normal caregiving act, such as bathing by ap- 
propriate persons at appropriate times.’ 


(“Vulnerable adult” means a person eighteen (18) years of 
age or older who, because of intellectual disability or physical 
dysfunction, is unable to fully manage the person’s own resources, 
carry out all or a portion of the activities of daily living, or fully 
protect against neglect, exploitation, or hazardous or abusive 
situations without assistance from others.]° 


“Knowingly” means that:a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


COMMENTS 


1. Sexual exploitation of an elderly or vulnerable adult is a Class A 
misdemeanor. T.C.A, § 39-15-512(b). 


47 .C.A. § 39-15-501. "T.C.A. § 39-11-301(a)(2). 


°T.C.A. § 39-15-501. ®N.C.A. § 39-11-106. 
®T.C.A. § 39-11-106. 
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OFFENSES 


Aggravated riot 

Civil rights intimidation 
Abuse of corpse 
[Reserved] 

Riot 

Inciting to riot 


Harassment (for offenses committed 
prior to 7/1/16) 


Harassment (for offenses committed on 
or after 7/1/16) 


Public intoxication 

Desecration of venerated object 
Disrupting meeting or procession 
Obstructing highway or passageway 
Stalking | 

Aggravated stalking 

Especially aggravated stalking 
Supplemental instruction: stalking 
Disorderly conduct 


Unlawful communication with victim of 
crime 


Terrorism 


Violation of weapons of mass destruction 
law 

Providing support or resources for 
terrorism (for offenses committed prior 
to 7/1/11) 

Providing support or resources for 
terrorism (for offenses committed on or 
after 7/1/11) 

Distribution or delivery of substance as 
act of terrorism or hoax 
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T.P.1.—Crim. 30.01 Aggravated riot 


Any person who commits the offense of aggravated riot is 
guilty of a crime. | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements;' 


(1) that the defendant participated in a riot; 
and 


(2) that as a result of such riot, /a person other than one (1) 
of the participants suffered bodily injury] tations 
property damage occurred]; 


and 
(3) that the defendant acted knowingly. 


[An aider and abettor is one who advises, counsels, procures 
or encourages another to commit a crime.]? 


(“Bodily injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental 
faculty.]* 


“Governmental function” is defined as any function or activ- 
ity of the state, or any political subdivision thereof, and includes 
any branch or agency of the state, a county, municipality or other 
political subdivision.* 


“Law enforcement officer” is defined as any officer, employee 
or agent of government who has a duty imposed by law to: 


(A) maintain public order; or 


30.01 Crim. 3.02, Aiding and abetting, in its 


ITC.A, § 39-17-303(a). epprery, See Comment 2. 
*Flippen v. State, 211 "Tenn. 507, (12) TC-A. § 89-11-106. 
365 S.W.2d 895 (1963). The trial judge This definition was derived from 


may want to charge former T.P.I.—  T.C.A. § 39-11-106. 
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(B) make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; and 


(C) investigate the commission or suspected commission of 
offenses.° 


“Participates” includes: 


(A) assembling with or joining a group of three (3) or more 
- persons who riot; or 


(B) being present, aiding and abetting a riot; or 


(C) refusing any lawful order of correctional personnel or 
other law enforcement officers during the course of a 
riot.® 


“Penal institution” includes any institution or facility used to 
house or detain a person /convicted of a crime] [adjudicated de- 
linquent by a juvenile court] [who is in direct or indirect custody 
after a lawful arrest].’ 


“Public place” means a place to which the public or a group 
of persons has access and includes, but is not limited to, /high- 
ways/ [transportation facilities] [schools] [places of amusement] 
[parks] [places of business] [playgrounds] [hallways, lobbies and | 
other portions of apartments and hotels not constituting rooms or 
apartments designed for actual residence/. An act is deemed to oc- 
cur in a public place if it produces its offensive or proscribed con- 
sequences in a public place.® 


A “riot” is defined as a disturbance in a public place or penal 
institution involving an assemblage of three (3) or more persons 
[only for offenses committed on or after 7/1/14: whether or 
not participating in any otherwise lawful activity,] which, by 
tumultuous and violent conduct, creates grave danger of substan- 
tial damage to property or serious bodily injury to persons or 
substantially obstructs law enforcement or other governmental 
function.® 


(“Serious bodily injury” means bodily injury that involves a 


57. C.A. § 39-11-106. 8TC.A, § 39-11-106. 
6 5 y) 9 
"T.C.A. § 39-16-601(4). 
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substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]"° (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]" 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


- The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective « or desire to engage in 
the conduct or cause the result.” 


Comments 
1. Aggravated riot is a Class E felony. T.C.A. ‘ 39-17-303(b). 
2. Former T.P.I.—Crim. 3.02, Aiding and abetting, read as follows: 


All persons aiding and.abetting, or ready and consenting to aid 
and abet in any criminal offense, shall be guilty of a crime. An aider 
and abettor is one who advises, counsels, procures or encourages an- 
other to commit a crime. 


The law does not require a strict, actual eyewitness presence at 
the scene of the crime. Only a constructive presence is necessary to 
charge one as an aider and abettor. As a general rule, one is deemed 
to be constructively present if he or she is at the time performing any 
act in the furtherance of a felony, or is in a position to give informa- 


107 C.A. § 39-11-106. The trial "27 C.A. § 39-11-106. 


judge may wish to omit the language 13 
regarding a broken bone of a child if T.C.A. § 89-11-301(a)(2). 
not fairly raised in the proof. “1 C.A. § 39-11-106. 


"1C.A.'§ 89-11-1006. 
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tion which would prevent others from discouraging and stopping the 
perpetrator. It is immaterial at what distance the alleged aider and 
abettor may be from the scene of the crime. A very common example 
of constructive presence is where one, at the scene of the crime, “keeps 
watch” in order to give warning of the approach of danger, or provides 
transportation so as to facilitate the escape of the actual perpetrator 
of the crime. 


Constructive or actual presence, however, is not sufficient to make 
one a principal of the crime. There must be some evidence, at least 
circumstantial, that the defendant knowingly participated in the 
crime. The defendant must have had knowledge of the crime being 
committed, and an intent to aid and abet. An aider and abettor who 
has knowledge of the principal’s unlawful intent and assists the 
principal, is guilty in the same degree as the principal. When the 
aider and abettor does not share in the principal’s intent, however, 
but is controlled by his or her own intent, the degree of guilt of the 
aider and abettor is not necessarily that of the principal. In determin- 
ing the degree of the defendant’s guilt, you should consider /his/ [her/ 
criminal intent and not the intent and degree of guilt of the principal 
offender whom the defendant is accused of aiding and abetting. 
(footnotes omitted). 
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T.P.I.—Crim. 30.02. Civil rights intimidation 


Any person who commits the offense of intimidating others 
from exercising their civil rights is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' : 


[Part A: 


(1) that the defendant injured or threatened to injure or 
coerced another person; 


and 


(2) that the defendant did so with the intent to unlawfully 
intimidate another from the free exercise or enjoyment 
of ______.,” a right or privilege secured by the constitu- 
tion or laws of the state of Tennessee.] 


or 
[Part B: 


(1) that the defendant injured or threatened to injure or 
coerced another person; 


and 


(2) that the defendant did so with the intent to unlawfully 
intimidate another because that other person had 
exercised _______,* a right or privilege secured by the 
constitution or laws of the United States or the constitu- 
tion or laws of the state of Tennessee. | 


or 


[Part C: 


30.02 proof. 


"T.C.A. § 39-17-309(b). "The trial judge should state the 

The trial judge should state the right(s) or privilege(s) alleged in the 
right(s) or privilege(s) alleged in the indictment or fairly raised by the 
indictment or fairly raised by the proof. 
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(1) 


(2) 


[Part D: 
(1) 


(2) 


DISORDERLY CONDUCT 


30.02 


that the defendant damaged, destroyed or defaced any 
real or personal property of another person; 


and 


that the defendant did so with the intent to unlawfully 
intimidate another from the exercise or enjoyment of 
L'a right or privilege secured by the 
constitution or laws of the state of Tennessee. | 


or 


that the defendant damaged, destroyed or defaced any 
real or personal property of another person; 


and 


that the defendant did so with the intent to unlawfully 
intimidate another because that other person exercised 
—_——__________.,’ a right or privilege secured by the 
constitution or laws of the United States or the constitu- 
tion or laws of the state of Tennessee.] 


“Intimidate” means to make timid, make afraid, overawe; to 


force or 


deter with threats or violence.® “Intimidation” means 


unlawful coercion, duress; putting in fear.’ “Coercion” means a 
threat, however communicated, to: 


[(A) 
[(B) 
(C) 
[(D) 


commit any offense;] 
wrongfully accuse any person of any offense;]| 
expose any person to hatred, contempt or ridicule;] 


harm the credit or business repute of any person;] or 


me 


‘The trial judge should state the 
right(s) or privilege(s) alleged in the 
indictment or fairly raised by the 
proof. 


"The trial judge should state the 
right(s) or privilege(s) alleged in the 


indictment or fairly raised by the 
proof. 

°Webster’s New World Dictionary 
(2nd College Ed.). 

"Black’s Law Dictionary (8th Ed. 
2004). | 
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((E) take or withhold action as a public servant or cause a 
public servant to take or withhold action].® 


“Property” means anything of value, including but not limited 
to [money] [real estate] [tangible or intangible personal property 
(including anything severed from land)] [library material] [con- 
tract rights] [chose-in-action] [interest in or claim to wealth] 
[credit] [admission or transportation tickets] [captured or domes- 
tic animals] [food and drink] [electric or other power]. 


“Intent” means that a person acts intentionally with respect 
to the nature of the conduct or to a result of the conduct when it 
is the person’s conscious objective or desire to engage in the 
conduct or cause the result." 


Comments 
1. Civil rights intimidation is a Class D felony. T.C.A. § 39-17-309(d). 


2. It is a Class A misdemeanor for a person to wear a mask or disguise 
with the intent to violate T.C.A. § 39-17-309(b). 


3. A definition of real or personal property may be necessary depending on 
the circumstances. 


87 CLA, § 89-11-106. nN C.A. § 39-11-106. 
°T'C.A. § 39-11-106. 
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T.P.1.—Crim. 30.03 Abuse of corpse 


Any person who commits the offense of abusing a corpse is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant did physically mistreat a corpse in a 
manner offensive to the sensibilities of an ordinary 
person; 


and 
(2) that the defendant acted without legal privilege; 
and 
(3) that the defendant acted knowingly.| 
or 
[Part B: 


(1) that the defendant did disturb a corpse that had been 
buried or otherwise interred; 


and 

(2) that the defendant acted without legal privilege; 
and | 

(3) that the defendant acted knowingly.| 
or 


[Part C: 


30.03 
'T'C.A. § 39-17-312(a). 
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(1) that the defendant did dispose of a corpse in a manner 
known to be in violation of [(insert law)];? 


and 

(2) that the defendant acted without legal privilege; 
and 

(3) that the defendant acted knowingly.| 


[In deciding whether the act was offensive to the sensibilities 
of an ordinary person, the jury must avoid subjective personal 
and private views and evaluate the sensibilities of a hypothetical 
average adult person applying the collective view of the adult 
community as a whole.]° 


“Legal privilege” means a particular or peculiar benefit or 
advantage created by law.* 


(“Ordinary person” means a person of ordinary care and dili- 
gence in relation to a particular thing.]° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to the 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted “intentionally.”’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


*The court should insert the law "Black’s Law Dictionary (5th Ed. 
alleged to have been violated. 1979). 

ae , 

Pinkus v. United States, 436 8 C.A. § 39-11-106. 
U.S. 298, 298, 98 S.Ct. 1808, 1812, 56 - 8 
L.Ed.2d 293 (1978). T.C.A. § 39-11-301(a)(2). 

4T.C.A. § 39-11-1086. °T.C.A. § 89-11-106. 
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Comments 


1, Abuse of a corpse is a Class E felony. T.C.A. § 39-17-312(b). 
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T.P.I.—Crim. 30.04 [Reserved] 


836 


Ch. 30 DISORDERLY CONDUCT 30.05 
T.P.1.—Crim. 30.05 Riot 


Any person who knowingly participates in a riot is guilty of a 
crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 

(1) that the defendant participated in a riot; 

and 


(2) that the defendant acted knowingly. 


[An aider and abettor is one who advises, counsels, procures 
or encourages another to commit a crime.]? 


“Governmental function” is defined as any lawful activity of 
the state, or any political subdivision thereof, and includes any 
branch or agency of the state, county, municipality or other polit- 
ical subdivision.® | 


“Law enforcement officer” is defined as any officer, employee 
or agent of government who has a duty imposed by law to: 


(A) maintain public order; or 


(B) make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; and 


(C) investigate the commission or suspected commission of 
offenses." 


“Participates” includes: 


(A) assembling with or joining a group of three (3) or more 
persons who riot; or 


(B) being present, aiding and abetting a riot; or 


30.05 | Crim. 3.02, Aiding and abetting, in its 
'TC.A. § 39-17-302(a). sa. oe, 2. . : 
7 sey is definition was derived in 
Flippen v. State, 211 Tenn. 507, 
365 S.W.2d 895 (1963). The trial judge Part from T.C.A. § 39-11-106. 
may want to charge former T.P.I.— T.C.A. § 39-11-106. 
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(C) refusing any lawful order of correctional personnel or 
other law enforcement officers during the course of a 
riot. i 3 


“Penal institution” includes any institution of facility used to 
house or detain a person [convicted of a crime] [adjudicated a de- 
linquent by a juvenile court] [court who is in direct or indirect 
custody after a lawful arrest].® 


“Public place” means a place to which the public or a group 
of persons has access and includes, but is not limited to, /high- 
ways/ [transportation facilities] [schools] [places of amusement] 
[parks] [places of business] [playgrounds] [hallways, lobbies and 
other portions of apartments and hotels not constituting rooms or 
apartments designed for actual residence]. An act is deemed to oc- 
cur in a public place if it produces its offensive or proscribed con- 
sequences in a public place.’ 


A “riot” is defined as a disturbance in a public place or penal 
institution involving an assemblage of three (3) or more persons 
[only for offenses committed on or after 7/1/14: whether or 
not participating in any otherwise lawful activity,] which, by 
tumultuous and violent conduct, creates grave danger of substan- 
tial damage to property or serious bodily injury to persons or 
substantially obstructs law enforcement or other governmental 
function.® 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].° (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 


°T.C.A. § 89-17-302(2). °T.C.A. § 39-11-106. The trial 
®1'C.A. § 39-16-601(4). judge may wish to omit the language 
™C.A, § 39-11-106. regarding a broken bone of a child if 


®hCA. § 39:17-301(3). not fairly raised in ibe proof. 
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impairment of the function of a bodily member, organ, or mental 
faculty.]"° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally." 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


Comments 
1. Riot is a Class A misdemeanor. T.C.A. § 39-17-302(b). 
2. Former T.P.I.—Crim. 3.02, Aiding and abetting, read as follows: 


All persons aiding and abetting, or ready and consenting to aid 
and abet in any criminal offense, shall be guilty of a crime. An aider 
and abettor is one who advises, counsels, procures or encourages an- 
other to commit a crime. 


The law does not require a strict, actual eyewitness presence at 
the scene of the crime. Only a constructive presence is necessary to 
charge one as an aider and abettor. As a general rule, one is deemed 
to be constructively present if he or she is at the time performing any 
act in the furtherance of a felony, or is in a position to give informa- 
tion which would prevent others from discouraging and stopping the 
perpetrator. It is immaterial at what distance the alleged aider and 
abettor may be from the scene of the crime. A very common example 
of constructive presence is where one, at the scene of the crime, “keeps 
watch” in order to give warning of the approach of danger, or provides 
transportation so as to facilitate the escape of the actual perpetrator 
of the crime. 


Constructive or actual presence, however, is not sufficient to make 
one a principal of the crime. There must be some evidence, at least 
circumstantial, that the defendant knowingly participated in the 
crime. The defendant must have had knowledge of the crime being 
committed, and an intent to aid and abet. An aider and abettor who 
has knowledge of the principal’s unlawful intent and assists the 


On C.A. § 39-11-106. 27C.A. § 39-11-301(a)(2). 
"TC.A. § 39-11-106. 87. C.A. § 39-11-106. 
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principal, is guilty in the same degree as the principal. When»the 
aider and abettor does not share in the principal’s intent, however, 
but is controlled by his or her own intent, the degree of guilt of the 
aider and abettor is not necessarily that of the principal. In determin- 
ing the degree of the defendant’s guilt, you should consider /his/ [her] 
criminal intent and not the intent and degree of guilt of the principal 
offender whom the defendant is accused. of aiding and 
abetting.(footnotes omitted). 


3. For the pattern jury instruction concerning the offense of aggravated 
riot, see T.P.I.—Crim. 30.01, Aggravated riot. 
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T.P.1.—Crim. 30.06 Inciting to riot 


Any person who incites or urges three (3) or more persons to 
create or engage in a riot is guilty of a crime. : 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant [incited] [urged] three (3) or more 
persons to /create/ [engage in] a riot; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


“Governmental function” is defined as any lawful activity of 
the state, or any political subdivision thereof, and includes any 
branch or agency of the state, county, municipality or other polit- 
ical subdivision.* 


“Law enforcement officer” is defined as any officer, employee 
or agent of government who has a duty imposed by law to: 


(A) maintain public order; or 


(B) make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; and 


(C) investigate the commission or suspected commission of 
offenses.’ 


“Penal institution” includes any institution or facility used to 
house or detain a person [convicted of a crime/ [adjudicated de- 
linquent by a juvenile court] [who is in direct or indirect custody 
after a lawful arrest].° , 


“Public place” means a place to which the public or a group 


30.06 “This definition wasideriued in 
'T.C.A. § 39-17-304(a). part from T.C.A. § 39-11-106. 
27.C.A. § 39-11-301(b) and T.C.A. ‘TCA. § 39-11-106. 


§ 39-11-301(c) and accompanying Sen- 


5 
tencing Commission Comment. T.C.A. § 89-16-601(4), 
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of persons has access and includes, but is not limited to, /high- 
ways] [transportation facilities] [schools] [places of amusement] 
[parks] [places of business] [playgrounds] [hallways, lobbies and 
other portions of apartments and hotels not constituting rooms or 
apartments designed for actual residence]. An act is deemed to oc- 
cur in a public place if it produces its offensive or proscribed con- 
sequences in a public place.’ — | 


A “riot” is defined as a disturbance in a public place or penal 
institution involving an assemblage of three (3) or more persons 
[only for offenses committed on or after 7/1/14: whether or 
not participating in any otherwise lawful activity,] which, by 
tumultuous and violent conduct, creates grave danger of substan- 
tial damage to property or serious bodily injury to persons or 
substantially obstructs law enforcement or other governmental 
function,’ 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].® [“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]° | 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause.the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


°T.C.A. § 39-11-106. regarding a broken bone of a child if 
™O.A. § 39-17-301(3). not fairly raised in the proof. 
9 
®°T.C.A. § 39-11-106. The trial T.C.A, § 39-11-106. 
judge may wish to omit the language T.C.A, § 89-11-106, 
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result of the person’s conduct. when the person is aware that the 
conduct is reasonably certain to cause the result." 


_“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” : 


Comments 
1. Inciting to riot is a Class A misdemeanor. T.C.A. § 39-17-304(b). 
2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 


that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


"T.C.A. § 39-11-106.° "N.C.A. § 39-11-1086, 
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T.P.1.—Crim. 30.07(a) Harassment (for offenses 
committed prior to 7/1/16) 


Any person who commits the offense of harassment is guilty 
of a crime. , 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


| [Part A: 


(1) that the defendant threatened /by telephone] [in writing] 
[by electronic communication, including [only for offen- 
ses committed on or after 7/1/08: but not limited to, 
text messaging, facsimile transmissions,] electronic mail 
or internet services/ to take action known to be unlawful 
against any person; 


and 


(2) that the defendant by this action knowingly /annoyed/ 
[alarmed] the recipient of the [telephone call] [writing] 
[electronic communication], 


and 
(3) that the defendant acted intentionally.] 
or 
[Part B: 


(1) that the defendant placed one (1) or more telephone 
calls [anonymously] [at an hour known to be inconve- 
nient to the victim] [in an offensively repetitious manner] 
[without a legitimate purpose of communication]; 


and 


(2) that the defendant by this action knowingly /annoyed/ 
[alarmed] the recipient of the telephone /call/ [calls]; 


30.07(a) 
'T.C.A. § 39-17-308. 
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(3) 


[Part C: 
(1) 


(2) 


(3) 


DISORDERLY CONDUCT 30.07(a) 
and 
that the defendant acted intentionally.] 


or 


that the defendant communicated by telephone to an- 
other that /a relative] [some person] [had been [injured] 
[killed]] [was ill}; 

and 


that such communication was known by the defendant 
to be false; 


and 
that the defendant acted intentionally.] 


or 


[Part D [Only for offenses committed prior to 7/1/12]: 


(1) 


that the defendant communicated with another person 
[only for offenses committed on or after 7/1/11: or 
transmitted or displayed an image in a manner in which 
there is a reasonable expectation that the image would 
be viewed by the alleged victim] /by telephone] [in writ- 
ing] [by electronic communication, including but not 
limited to, text messaging, facsimile transmissions, 
electronic mail or internet services] without legitimate 
purpose; 


and 


(2) (a) that this act was done with the malicious intent to 


[frighten] [intimidate] [cause emotional distress]; 


or 


(2) (b) that this act was done in a manner the defendant 


knew, or reasonably should have known, would 
[frighten] [intimidate] [cause emotional distress to/ a 
similarly situated person of reasonable sensibilities; 
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and 


(3) that as a result of the communication, the recipient was 
[frightened] [intimidated] [emotionally distressed]; 


and 
(4) that the defendant acted intentionally.] 
[Part E [Only for offenses committed on or after 7/1/12]: 


(1) that the defendant communicated with another person 
or transmitted or displayed an image /by telephone] [in 
writing] [by electronic communication, including but not 
limited to, text messaging, facsimile transmissions, 
electronic mail or internet services] without legitimate 
purpose, with the intent that the image would be viewed 
by the victim; 


and 


(2) that this act was done with the malicious intent that 
the communication would be a threat of harm to the 
victim; 


and 


(3) that a reasonable person would perceive the communica- 
tion to be a threat of harm.] 


[(“Image” includes, but is not limited to, a visual depiction, 
video clip or photograph of another person.]? 


[“Malicious” means without just cause or excuse.]* 


“Intentionally” means that a person acts intentionally with — 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.‘ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 


*7.C.A. § 39-17-308(d). Ed.). 
3Black’s Law Dictionary (7th *T.C.A, § 39-11-106. 
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when the person is aware of the nature of the conduct or that’ the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


Comments 


1. Harassment is a Class A misdemeanor. T.C.A. § 39-17-308(b). 


5T.C.A. § 39-11-107(a)(20). 
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T.P.I.—Crim. 30.07(b) Harassment (for offenses 
| committed on or after 
7/1/16) 


Any person who commits the offense of harassment is guilty 
of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant communicated a threat to another 
person; 


and 


(2) that the defendant intended the communication to be a 
threat of harm to the alleged victim; 


and 


(3) that a reasonable person would perceive the communica- 
tion to be a threat of harm. ] 


or 
[Part B: 


(1) that the defendant communicated with another person 
without lawful purpose, anonymously or otherwise; 


and 


(2) that the defendant intended that the frequency or means 
of the communication /annoy/ [offend] [alarm] [frighten] the 
recipient; 


and 


(3) that the defendant by this action /annoyed/] [offended] 
[alarmed] [frightened] the recipient.] 


30.07(b) 
'T.C.A. § 39-17-308(a). 
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or 


[Part C: 


(1) that the defendant communicated to another person 
that /a relative] [some other person] had been [injured] 
[killed]; 


and 


(2) that such communication was known by the defendant 
to be false; 


and 


(3) that the defendant by this action intended to harass 
that person. 


“Communicate” means contacting a person in writing or print 
or by telephone, wire, radio, electromagnetic, photoelectronic, 
photooptical, or electronic means, and includes text messages, 
facsimile transmissions, electronic mail, instant messages, and 
messages, images, video, sound recordings, or intelligence of any 
nature sent through or posted on social networks, social media, 
or web sites.’ | 


“Intended” means that a person acts intentionally with re- 
spect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” and “known” means that a person acts know- 
ingly with respect to the conduct or to circumstances surrounding 
the conduct when the person is aware of the nature of the conduct 
or that the circumstances exist. A person acts knowingly with re- 
spect to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result.* 


COMMENTS 


1. Harassment is a Class A misdemeanor. T.C.A. § 39-17-308(b). 


°T.C.A. § 39-17-308(e). | "T.C.A. § 39-11-1086. 
°T.C.A. § 39-11-106. 
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T.P.I.—Crim. 30.08 Public intoxication 


Any person who commits the offense of public intoxication is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant was under the influence of /an 
intoxicating substance] [a controlled substance] [only 
for offenses committed on or after 5/15/12: a con- 
trolled substance analogue]; 


and 


(2) that the defendant was under the influence to the degree 
that /the defendant may have been endangered] [there 
was endangerment to other persons or property] [the 
defendant unreasonably annoyed people in the vicinity]; 


and 
(3) that the defendant was in a public place; 
and 


(4) that the defendant acted either intentionally, jap dy 
or recklessly.’ 


[Laer tte ee, race substance analogue.]® 
[fod eine sooron ads eocclus famintoxicating:substancte] 
[a controlled substance].] 


The term “under the influence” covers not only all well known 
and easily recognized conditions and degrees of intoxication but 
also any mental or physical condition which is the result of tak- 


30.08 this bracketed \engyage if a controlled | 

1 47. substance analogue is alleged in an el- 

er ey Sata ement and it is one listed in T.C.A. 

T.C.A. § 39-11-302(b) and T.C.A. § 39-17-452 as an analogue. If it is not 

§ 39-11-302(c) and accompanying Sen- listed, it will be a jury question, and 

tencing Commission Comment, the trial judge should utilize 31.20, 
°The trial judge should include Controlled Substance Analogue, 
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ing intoxicants or drugs in any form and which deprives one of 
the clearness of mind and control of one’s self which one would 
otherwise possess. 


“Public place” means a place to which the public or a group 
of persons has access and includes, but is not limited to, /high- 
ways] [transportation facilities] [schools] [places of amusement] 
[parks] [places of business] [playgrounds] [hallways, lobbies and 
other portions of apartment houses and hotels not constituting 
rooms or apartments designed for actual residence]. The act is 
deemed to occur in a public place if it pRoauces its. offensive or 
proscribed consequences in a public place.* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]’ 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.° 


47.C.A. § 39-11-106. ™C.A. § 39-11-301(a)(2). 


°T.C.A. § 39-11-106. ®NC.A. § 39-11-1086. 
°T.C.A. § 39-11-106. 
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[The requirement of “recklessness” is also established if it is 
shown that the defendant acted intentionally or knowingly.]° 


If recklessness establishes an element of an offense and the 
person is unaware of the risk because of voluntary intoxication, 
the person’s unawareness is immaterial in a prosecution for that 
offense."° 


~ Comments 
1.. Public intoxication is a Class C misdemeanor. T.C.A. § 39-17-310(b). 
2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 


that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


°T.C.A. § 39-11-301(a)(2). T.C.A. § 39-11-503(b). 
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T.P.I.—Crim. 30.09 Desecration of venerated — 
object | 


Any person who commits the offense of desecration of a 
venerated object is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant desecrated a place of /worship/ 
[burial]; 3 


and 
(2) that the defendant acted intentionally.| 
or 
[Part B: 
(1) that the defendant desecrated a /state/ [national/ flag; 
and | | 
(2) that the defendant acted intentionally.| 


“Desecrate” means defacing, damaging, polluting or otherwise 
physically mistreating in a way that the person knows or should 
know will outrage the sensibilities of an ordinary individual likely 
to observe or discover the person’s action.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


Comments 
1. Desecration of a venerated object is a Class A misdemeanor. T.C.A. § 39- 
17-311(b). | 


30.09 “1 CRA. §'89-17-801(1), 
INCA, § 39-17-311(a). 8T.C.A. § 39-11-106. 
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T.P.I1.—Crim. 30.10 Disrupting meeting or 
procession 


Any person who commits the offense of disrupting a meeting 
or procession is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant substantially obstructed or interfered 
with a [meeting] [procession] [gathering/ with the intent 
of preventing or disrupting the /meeting/ [procession] 
[gathering]; 


and 


that the defendant used [physical action] [verbal utter- 
ances/ to obstruct or interfere with the /meeting/ [proces- 
sion] [gathering]; 


(2) 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


30.10 
'T.C.A. § 39-17-306(a). 


27.C.A. § 39-11-301(b) and T.C.A. | 


§ 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 
lessly,” although statutorily required, 


are in conflict with element (1) of this 
offense. Because element (1) includes 
“the intent of preventing or disrupt- 
ing” the meeting, procession or gather- 
ing, some judges believe that only 
“intentionally” should be charged. 


°T.C.A. § 3911-106. . 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® | 


[The requirement of “recklessness” is also established if it is 
shown that the defendant acted intentionally or knowingly.]’ 


Comments 


1. Disrupting a meeting or procession is a Class B misdemeanor. T.C.A. 
§ 39-17-306(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. See footnote 2. 


"T.C.A. § 89-11-106. °T.C.A. § 39-11-106. 
-°T.C.A. § 39-11-301(a)(2). "T.C.A. § 39-11-301(a)(2). 
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T.P.1.—Crim. 30.11 Obstructing highway or 
passageway | 


Any person who commits the offense of obstructing a /high- 
way] [passageway] is guilty of a crime. . 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant, acting alone or with others and 
without legal privilege, obstructed //a highway] [a street] 
[a sidewalk] [a railway] [a waterway] [an elevator] [an 
aisle] [a hallway] to which the public, or a substantial 
portion of the public, had access/ [any place used for the 
passage of persons, vehicles or conveyances]; 


and 


(2) that the defendant acted intentionally, knowingly or 
recklessly. ] 


or 
[Part B: 


(1) that the defendant, without legal privilege, disobeyed a 
reasonable request or order to move issued by a person 
known to be a [law enforcement officer] [firefighter] [per- 
son with authority to control the use of the premises]; 


and 
(2) that the request or order was to [prevent obstruction of a 
highway or passageway] [maintain public safety by 


dispersing those gathered in dangerous proximity to a 
fire, riot or other hazard]; 


30.11 
'T.C.A. § 39-17-307(a). 
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and 


(3) that the defendant acted intentionally, knowingly or 
recklessly. | 


“Obstruct” means to render passage unreasonably inconve- 
nient or potentially injurious to persons or property.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.° 


[The requirement of “recklessness” is also established if it is 
shown that the defendant acted intentionally or knowingly.]’ 


[It is a defense to prosecution for this offense that: 


(1) solicitation and collection of charitable donations at a 
highway or street intersection were undertaken by 
members of an organization, which has received a deter- 


27.C.A. § 39-17-307(b). 5T.C.A. § 39-11-301(a)(2). 
9P.C.A. § 39-11-106. 67.C.A. § 39-11-106. 
47.C.A, § 39-11-106. ™T.C.A. § 39-11-301(a)(2). 
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mination of exemption from the Internal Revenue Ser- 
vice under 26 U.S.C. § 501(c)(3) or (4); 


and 


(2) the members of such organization undertook reasonable 
and prudent precautions to prevent both disruption of 
_traffic flow and injury to person or property; 


and 


(3) such solicitation and collection at the specific time and 
place and such specific precautions were proposed in 
advance to, and received the prior written approval of, 
the administrative head of the local law enforcement 
agency in whose jurisdiction the intersection is located.]* 


If the defendant proves this defense by a preponderance of the 
evidence,’ you must find /him] [her] not guilty.] 


Comments 


1, Obstructing a highway or passageway is a Class C misdemeanor. T.C.A. 
§ 39-17-307 (c). 


2. The affirmative defense for charitable organizations does not caelly to 
Williamson County, T.C.A. § 39-17-3807(d)(2), 


3. The state is not required to negate the existence of an affirmative defense 
in the charging instrument alleging commission of the offense. The issue of the 
existence of an affirmative defense may not be submitted to the jury unless it is 
fairly raised by the proof and notice has been provided according to T.C.A. § 39- 
11-204(c). If the issue of the existence of an affirmative defense is submitted to 
the jury, the court shall instruct the jury that the affirmative defense must be 
established by a preponderance of the evidence. T.C.A. § 39-11-204. 


°T.C.A. § 89-17-307(d). T.P.1.—Crim. 42.01, Preponderance of 
"The trial judge should charge pyidence: 
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T.P.1.—Crim. 30.12(a) Stalking 


) Any person who commits the offense of stalking is guilty of a 
crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant engaged in stalking; 
and 
(2) that the defendant did so intentionally. 
[For enfaiiaes Ganiriten on or after 5/21/12: and 


(3) that the defendant, at the time of the offense, was 
required to or was registered with the Tennessee Bureau 
of Investigation as a sexual offender, violent sexual of- 
fender or violent juvenile sexual offender, as defined in 
§ 40-39-202.]? 


[Evidence that the defendant continued to engage in a course 
of conduct involving repeated unconsented contact with the victim 
after having been requested by the victim to discontinue such > 
conduct or a different form of unconsented contact, and to refrain 
from any further unconsented contact with the victim, creates an 
inference that the continuation of the course of conduct caused 
the victim to feel terrorized, frightened, intimidated, threatened, 
harassed, or molested. However, you are never required to make 
this inference. It is the exclusive province of the jury to determine 
whether the facts and circumstances shown by the evidence in 
this case warrant any inference which the law permits you the 
jury to draw. Also, the inference may be rebutted by other evi- 
dence and circumstances. It is for the jury to determine, after a 
consideration of all the evidence, whether to make the inference 
which the law permits, the correctness of such inference, and 
what weight is to be given to such evidence.]° 


“Course of conduct” means a pattern of conduct composed of 


30.12(a) “LC.A, § 80:1 7-ae Pt 
'T.C.A. § 39-17-315(b). Crim. 42.19, Inferences. 


*See Comment 2. 
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a series of two (2) or more separate, noncontinuous acts evidenc- 
- ing a continuity of purpose [only for offenses committed on 
or after 7/1/16: including, but not limited to, acts in which the 
defendant directly, indirectly, or through third parties, by any ac- 
tion, method, device, or means, follows, monitors, observes, 
surveils, threatens, or communicates to a person, or interferes 
with a person’s property].’ 


“Emotional distress” means significant mental suffering or 
distress that may, but does not necessarily, require medical or 
other professional treatment or counseling.” 


“Harassment” means conduct directed toward a victim that 
includes, but is not limited to, repeated or continuing unconsented 
contact that would cause a reasonable person to suffer emotional 
distress, and that actually causes the victim to suffer emotional 
distress. Harassment does not include constitutionally protected 
activity or conduct that serves a legitimate purpose.°® 


“Stalking” means a willful course of conduct involving 
repeated or continuing harassment of another individual that 
would cause a reasonable person to feel terrorized, frightened, 
intimidated, threatened, harassed, or molested, and that actually 
causes the victim to feel terrorized, frightened, intimidated, 
threatened, harassed, or molested.’ 


“Unconsented contact” means any contact with another 
person that is initiated or continued without that person’s 
consent, or in disregard of that person’s expressed desire that the 
contact be avoided or discontinued. Unconsented contact includes, 
but is not limited to, any of the following: 


(A) Following or appearing within the sight of that person; 


(B) Approaching or confronting that person in a public place 
or on private property; 


(C) Appearing at that person’s workplace or residence; 


(D) Entering onto or remaining on property owned, leased, 
or occupied by that person; 


47.C.A. § 39-17-315(a)(1). 6T.C.A. § 39-17-315(a)(3). 
°T.C.A. § 39-17-315(a)(2). - "T.C.A. § 39-17-315(a)(4). 
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(E) Contacting that person by telephone; 


(F) /Only for offenses committed prior to 7/1/16: Send- 
ing mail or electronic communications to that person/ 
/only for offenses committed on or after 7/1/16: 
Sending to that person mail or any electronic com- 
munications, including, but not limited to, electronic 
mail, text messages, or any other type of electronic mes- 
sage sent using the Internet, web sites, or a social media 
platform]; or | 


(G) Placing an object on, or delivering an object to, property 
owned, leased, or occupied by that person.° 


“Victim” means an individual who is the target of a willful 
course of conduct involving repeated or continuing harassment.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.'® 


Comments 


1. Stalking is a Class A misdemeanor. T.C.A. § 39-17-315(b)(2). For offen- 
ses committed on or after 5/21/12, stalking is a Class E felony if the defendant, 
at the time of the offense, was required to or was registered with the Tennessee 
Bureau of Investigation as a sexual offender, violent sexual offender or violent 
juvenile sexual offender. T.C.A. § 39-17-315(b)(3). 


2. If the indictment charges this element and the trial judge finds that 
proof of this element may violate Tenn. R. Evid. 404(b), the trial judge may 
wish to bifurcate this part of the trial and charge this element in a supplemental 
instruction patterned after an amended version of T.P.I. — Crim. 31.05(a) after 
the second phase of the trial. 


8T.C.A. § 39-17-315(a)(5). TC.A. § 39-11-106. 
°T.C.A. § 39-17-315(a)(6). 
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T.P.I.—Crim. 30.12(b) Aggravated stalking 


‘Any person who commits the offense of aggravated stalking 
is guilty of a crime. | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:’ i 


(1) that the defendant engaged in stalking; 


and 


(2) that the defendant did so intentionally; 


(3) (a) 


(b) 


(c) 


(d) 


and 


that in the course and Finthardhoe of stalking, the 
defendant displayed a deadly weapon; 


or 


that the victim of the offense was less than eighteen 
(18) years of age at any time during the defendant’s 
course of conduct, and the defendant was five (5) or 
more years older than the victim; 


or 


that the defendant made a credible threat to the 
victim, the victim’s child, sibling, spouse, parent, or 
dependents, with the intent to place any such person 
in reasonable fear of death or bodily injury; 


or 


that the defendant at the time of the offense, was 
prohibited from making contact with the victim 
under a restraining order or injunction for protec- 
tion, an order of protection, or any other court- 
imposed prohibition of conduct toward the victim or 
the victim’s property, and the defendant knowingly 


30.12(b) 


'T.C.A. § 39-17-315(c). 


862 


Ch. 30 DISORDERLY CONDUCT 30.12(b) 


violated such injunction, order or court-imposed 
prohibition. 


[If the indictment alleges the stalking is aggravated due to a previ- 
ous stalking within 7 years, the trial judge should utilize T.P.I. 
Crim. — 30.12(a) and then 30.12(d) in a bifurcated trial, rather 
than this pattern instruction.] 


[Evidence that the defendant continued to engage in a course 
of conduct involving repeated unconsented contact with the victim 
after having been requested by the victim to discontinue such 
conduct or a different form of unconsented contact, and to refrain 
from any further unconsented contact with the victim, creates an 
inference that the continuation of the course of conduct caused 
the victim to feel terrorized, frightened, intimidated, threatened, 
harassed, or molested. However, you are never required to make 
this inference. It is the exclusive province of the jury to determine 
whether the facts and circumstances shown by the evidence in 
this case warrant any inference which the law permits you the 
jury to draw. Also, the inference may be rebutted by other evi- 
dence and circumstances. It is for the jury to determine, after a 
consideration of all the evidence, whether to make the inference 
which the law permits, the correctness of such inference, and 
what weight is to be given to such evidence.]* 


“Course of conduct” means a pattern of conduct composed of 
a series of two (2) or more separate, noncontinuous acts evidenc- 
ing a continuity of purpose [only for offenses committed on 
or after 7/1/16: including, but not limited to, acts in which the 
defendant directly, indirectly, or through third parties, by any ac- 
tion, method, device, or means, follows, monitors, observes, 
surveils, threatens, or communicates to.a person, or intarferes 
with a person’s property].° 


[“Deadly weapon” means a firearm or anything manifestly 
designed, made or adapted for the purpose of inflicting death or 
serious bodily injury; or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.’ 
“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 


21.C.A. § 39-17-315(f); T.P.1.— “7.C.A. § 39-11-106. 
Crim. 42.19, Inferences. | 


87. C.A. § 39-17-315(a)(1). 
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physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].° “Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty. 


“Emotional distress” means significant mental suffering or 
distress that may, but does not necessarily, require medical or 
other professional treatment or counseling.’ 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weaponf [, or any 
firearm muffler or firearm silencerP? [any destructive device]."° 
[The definition of “firearm” does not include an antique 
firearm."']” 


“Harassment” means conduct directed toward a victim that 
includes, but is not limited to, repeated or continuing unconsented 
contact that would cause a reasonable person to suffer emotional 
distress, and that actually causes the victim to suffer emotional 
distress. Harassment does not include constitutionally protected 
activity or conduct that serves a legitimate purpose." 


“Stalking” means a willful course of conduct involving 
repeated or continuing harassment of another individual that 
would cause a reasonable person to feel terrorized, frightened, 
intimidated, threatened, harassed, or molested, and that actually 


tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


°T.C.A. § 39-11-106. The trial 
judge may wish to omit the language 


regarding a broken bone of a child if 
not fairly raised in the proof. 

°T.C.A. § 39-11-106. 

"T.C.A. § 39-17-315(a)(2). 

®The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 


*The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 


The trial judge should consult 
T.C.A, § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 

"The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


21 C.A. § 39-11-106. 
'S1.C.A. § 39-17-315(a)(3). 
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causes the victim to feel terrorized, frightened, intimidated, 
threatened, harassed, or molested." 


“Unconsented contact” means any contact with another 
person that is initiated or continued without that person’s 
consent, or in disregard of that person’s expressed desire that the 
contact be avoided or discontinued. Unconsented contact includes, 
but is not limited to, any of the following: 


(A) Following or appearing within the sight of that person; 


(B) Approaching or confronting that person in a public place 
or on private property; 


(C) Appearing at that person’s workplace or residence; 


(D) Entering onto or remaining on property owned, leased, 
or occupied by that person; 


(EK) Contacting that person by telephone; 


(F) /Only for offenses committed prior to 7/1/16: Send- 
ing mail or electronic communications to that person] 
[only for offenses committed on or after 7/1/16: 
Sending to that person mail or any electronic com- 
munications, including, but not limited to, electronic 
mail, text messages, or any other type of electronic mes- 
sage sent using the Internet, web sites, or a social media 
platform; or 


(G) Placing an object on, or delivering an object to, property 
owned, leased, or occupied by that person.” 


“Victim” means an individual who is the target of a willful 
course of conduct involving repeated or continuing harassment." 


[‘Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


147 C.A, § 39-17-315(a)(4). en C.A. § 39-17-315(a)(6). 
'5T.CLA, § 39-17-315(a)(5). 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result,]"” 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted “intentionally.”]"* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


Comments 


1. Aggravated Stalking is a Class E felony. T.C.A. § 39-17-315(c)(2). 


"TCA, § 39-11-106. TC.A. § 39-11-106. 
'8T.C.A. § 39-11-801(a)(2). 
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T.P.1.—Crim. 30.12(c) Especially aggravated 


stalking 


Any person who commits the offense of especially aggravated 
stalking is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant engaged in stalking; 


and 


(2) that the defendant did so intentionally; 


(3) (a) 


(b) 


(c) 


(d) 


and 


that in the course and furtherance of stalking, the 
defendant displayed a deadly weapon; 


or 


that the victim of the offense was less than eighteen 
(18) years of age at any time during the defendant’s 
course of conduct, and the defendant was five (5) or 
more years older than the victim; 


or 


that the defendant made a credible threat to the 
victim, the victim’s child, sibling, spouse, parent, or 


dependents, with the intent to place any such person 


in reasonable fear of death or bodily injury; 
or 


that the defendant at the time of the offense, was 
prohibited from making contact with the victim 
under a restraining order or injunction for protec- 


30.12(c) 


IT.C.A. § 39-17-315(c). 
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tion, an order of protection, or any other court- 
imposed prohibition of conduct toward the victim or 
the victim’s property, and the defendant knowingly 
violated such injunction, order or court-imposed pro- 
hibition; 


and 


(4) that the defendant intentionally or recklessly caused 
serious bodily injury to the victim of such offense or to 
the victim’s child, sibling, spouse, parent or dependent.| 


or 
[Part B: 


(1) that the defendant committed the offense of [stalk- 
ing| [aggravated stalking] 


and 


(2) that the defendant was eighteen years of age or 
older; 


and 


(3) that the alleged victim of the [stalking] [aggravated 
stalking] was less than twelve (12) years of age at any time 
during the defendant’s course of conduct.] 


[Include here the elements of the alleged stalking or ag- 
gravated stalking. | 


[If the indictment alleges the stalking or aggravated stalking is 
especially aggravated due to a previous stalking or aggravated 
stalking of the same victim, the trial judge should utilize T.P.I. 
Crim. — 80.12(a) or (6) and then 30.12(d) in a bifurcated trial, 
rather than this pattern instruction. ] 


[Evidence that the defendant continued to engage in a course 
of conduct involving repeated unconsented contact with the victim 
after having been requested by the victim to discontinue such 
conduct or a different form of unconsented contact, and to refrain 
from any further unconsented contact with the victim, creates an 
inference that the continuation of the course of conduct caused 
the victim to feel terrorized, frightened, intimidated, threatened, 
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harassed, or molested. However, you are never required to make 
this inference. It is the exclusive province of the jury to determine 
whether the facts and circumstances shown by the evidence in 
this case warrant any inference which the law permits you the 
jury to draw. Also, the inference may be rebutted by other evi- 
dence and circumstances. It is for the jury to determine, after a 
consideration of all the evidence, whether to make the inference 
which the law permits, the correctness of such inference, and 
what weight is to be given to such evidence.]? 


“Bodily injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental faculty.° 


“Course of conduct” means a pattern of conduct composed of 
a series of two (2) or more separate, noncontinuous acts evidenc- 
ing a continuity of purpose [only for offenses committed on 
or after 7/1/16: including, but not limited to, acts in which the 
defendant directly, indirectly, or through third parties, by any ac- 
tion, method, device, or means, follows, monitors, observes, 
surveils, threatens, or communicates to a person, or interferes 
with a person’s property].’ 


(“Deadly weapon” means a firearm or anything manifestly 
designed, made or adapted for the purpose of inflicting death or 
serious bodily injury; or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.]° 


“Kmotional distress” means significant mental suffering or 
distress that may, but does not necessarily, require medical or 
other proféssional treatment or counseling.® 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon’ [, or any 


27.C.A. § 39-17 315(f); T.P.1.— °1.C.A. § 39-17-315(a)(2). 
im, 42.19, Inf | 
aan ue eo acto UT HEHEalvAnipebeh abian Con solt 
Pe ay at be 27 C.FR. § 478.11 to draft the defini- 
T.C.A. § 39-17-315(a)(1). tion of “frame or receiver” if it is fairly 
ST'C.A. § 39-11-106. raised in the proof. 
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firearm muffler or firearm silencer? [any destructive device].° [The 
definition of “firearm” does not include an antique firearm."°]"' 


“Harassment” means conduct directed toward a victim that 
includes, but is not limited to, repeated or continuing unconsented 
contact that would cause a reasonable person to suffer emotional 
distress, and that actually causes the victim to suffer emotional 
distress. Harassment does not include constitutionally protected 
activity or conduct that serves a legitimate purpose.” 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses COMI on or after 7/1/14: twelve (12)] years 
of age or less].° (“Bodily injury” includes a cut, abrasion, bruise, | 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]"* | 


“Stalking” means a willful course of conduct involving 
repeated or continuing harassment of another individual that 
would cause a reasonable person to feel terrorized, frightened, 
intimidated, threatened, harassed, or molested, and that actually 
causes the victim to feel terrorized, frightened, intimidated, 
threatened, harassed, or molested." | 


“Unconsented contact” means any contact with another’ 
person that is initiated or continued without that person’s 
consent, or in disregard of that person’s, expressed. desire that the 
contact be avoided or discontinued. Unconsented contact includes, 
but is not limited to, any of the following: 


®°The trial judge should consult 
27 C.E.R. § 478,11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 

°*The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 


The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 


raised in the proof. 
"TCA, § 39-11-106. — 
"TCA. § 39-17-315(a)(3). 


'8T.C.A. § 39-11-106. The trial 
judge may wish to omit the language 
regarding a broken bone of a child if 
not fairly raised in the proof. 

“T.C.A. § 39-11-106, 


'ST.C.A. § 39-17-315(a)(4). 
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(A) Following or appearing within the sight of that person; 


(B) Approaching or confronting that person in a public place 
or on private property; 


(C) Appearing at that person’s workplace or residence; 


(D) Entering onto or remaining on property owned, leased, 
or occupied by that person; 


(E) Contacting that person by telephone; 


(F) /Only for offenses committed prior to 7/1/16: Send- 
ing mail or electronic communications to that person] 
fonly for offenses committed on or after 7/1/16: 
Sending to that person mail or any electronic com- 
munications, including, but not limited to, electronic 
mail, text messages, or any other type of electronic mes- 
sage sent using the Internet, web sites, or a social media 
platform]; or 


(G) Placing an object on, or delivering an object to, property 
owned, leased, or occupied by that person.” 


“Victim” means an individual who is the target of a willful 
course of conduct involving repeated or continuing harassment.” 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


The requirement of “recklessly” is also established if it is 


shown that the defendant acted “intentionally” or “knowingly”. 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 


TCA, § 39-17-315(a)(5). ‘8p O.A. § 39-11-106. 
"TC.A. § 39-17-315(a)(6). '91C.A. § 39-11-301(a)(2). 
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when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


The requirement of “knowingly” is also established if it is 


shown that the defendant acted “intentionally”.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


Comments 


1. Especially Aggravated Stalking is a Class C felony. T.C.A. § 39-17- 
315(d)(2). 


207 C.A. § 39-11-106. 221 CLA. § 39-11-106. 
*I7.C.A. § 39-11-301(a)(2). | 
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T.P.I1.—Crim. 30.12(d) Supplemental instruction: 
stalking 


Members of the Jury, you have determined that the defendant 
is guilty of /stalking] [aggravated stalking/ as charged in Count 
of the indictment. 


It will now be your duty to determine whether or not the 
defendant has previously been convicted of such offense [involv- 
ing the same victim] [within seven (7) years] and, if you so find, 
to fix the amount of the fine. 


The statutory law of this state provides that when a person 
is convicted of a second or subsequent offense of stalking [within 
seven (7) years of a prior offense] [involving the same victim], 
then the punishment is enhanced or increased. 


[For conviction on a second or subsequent offense committed 
within seven (7) years of a prior conviction for stalking there 
shall be imposed a fine no greater than three thousand dollars 
($3,000).] [For conviction on a second or subsequent offense [com- 
mitted within seven (7) years of prior conviction for stalking] 
involving the same victim there shall be imposed a fine no greater 
than ten thousand dollars ($10,000).]' 


You will first determine whether or not the state has proven 
beyond a reasonable doubt that the defendant had been convicted 
of stalking [the same victim] [within the previous seven (7) years]. 
If you so find, then you will fix a fine within the instructed limits. 
Your verdict on these matters must be unanimous; each juror 
must agree to any verdict. 


Any record of prior conviction[s] of the defendant is evidence 
which you may consider. A judgment of conviction of any person 
under the same name as that of the defendant may create an 
inference that the identity of such person is the same as the 
defendant. However, the jury is not required to make this 
inference. It is the exclusive province of the jury to determine 
whether the facts and circumstances shown by all the evidence in 


30.12(d) Pub. Acts of 2005, Chapter 482. For 
1 ‘tted prior to lfenses committed after that date, see 
July 1.2008, eee TCA, $39-17, TCA. § 39-17-315(0)2), (€)(2) and (@) 


315(b)(2) (Supp. 2004), repealed by (2). 
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the case warrant the inference which the law permits the jury to 
draw.’ 


[If you find beyond a reasonable doubt that the conviction as 
set out in your previous verdict is a second or subsequent offense 
within seven (7) years of a prior conviction of stalking, then your 
verdict will be: 


“We, the jury, find the defendant, ________, guilty of a second 
or subsequent offense of stalking within a seven-year period. 
You will then report the amount of the fine.] 


[If you find beyond a reasonable doubt that the conviction as 
set out in your previous verdict is a second or subsequent offense 
[within seven (7) years of a prior conviction of stalking involving 
the same victim] then your verdict will be: 


“We, the jury, find the defendant, _______, guilty of a second 
or subsequent offense of stalking [or aggravated stalking] involv- 
ing the same victim [within a seven-year period].” You will then 
report the amount of the fine.] 


If, however, you find that the defendant has not been previ- 
ously convicted of stalking [within a seven-year period] [involving 
the same victim] as charged in Count ________ of the indictment, 
or if you have a reasonable doubt thereof, then your verdict will 
be: 


“We, the jury, find the defendant, —_-_-___., not. guilty of 
Count 


In the event your verdict is that the defendant has commit- 
ted a second or subsequent offense [within seven (7) years of a 
prior offense] [involving the same victim], then the fine you fix 
would replace the fine you reported to the Court by your verdict 


for Count ______. On the other hand, if you find the defendant 
is not guilty of Count ______., then the fine which you set in the 
trial on Count ______. would be the fine for the case. As previ- | 


ously stated, the Court would fix other punishment. 


You will take with you the indictment and the Court’s previ- 
ous written instructions, You should follow such previous instruc- 
tions as to the law of consideration of evidence, deliberations, 


27 P1.—Crim. 42.19. 
874 


Ch. 30 DISORDERLY CONDUCT 30.12(d) 


reasonable doubt, witnesses and any other relevant matters. You 
may now retire to consider your verdict. 


Comments 


1. For offenses committed prior to July 1, 2005, a second or subsequent of- 
fense of stalking within a seven (7) year period is a Class E felony. T.C.A. § 39- 
17-315(b)(2). A second or subsequent offense of stalking involving the same 
victim within a seven (7) year period is a Class C felony. T.C.A. § 39-17- 
315(b)(2). For offenses committed on or after July 1, 2005, a second or 
subsequent offense of stalking within a seven (7) year period (Aggravated Stalk- 
ing) is a Class E felony. T.C.A. § 39-17-315(c)(2). A second or subsequent offense 
of stalking involving the same victim, without regard to any seven (7) year pe- 
riod (Especially Aggravated Stalking) is a Class C felony. T.C.A. § 39-17- 
315(d)(2). | | 
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T.P.I.—Crim. 30.13 Disorderly conduct 


Any person who commits the offense of disorderly conduct is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


[Part A:' 


(1) that the defendant was in a public place and with the 
intent to cause [public alarm] [public annoyance]; 


and 


(2) that the defendant engaged /in fighting] [in violent be- 
havior] [in threatening behavior]; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’] 


or 
[Part B:° 


(1) that the defendant was in a public place and with the 
intent to cause [public alarm] [public annoyance]; 


and 


(2) that the defendant refused to obey an official order to 
disperse issued to maintain public safety in dangerous 
proximity to a fire, hazard or other emergency; 


30.13 are in conflict with the elements in 
INCA. § 39-17-305(a)(1). Parts rf B a C of this Serene 
270A. § 39-11-301(b) and T.C.A. cause the offense requires the “inten 


§ 39-11-301(c) and accompanying Sen- to cause public alarm or public annoy- 


tencing Commission Comment. The ance,’ BRIS judges believe that only 
Committee is of the opinion that the intentionally” should be charged in 


definitions of “knowingly” and “reck- Parts A, B and C. 
lessly,” although statutorily required, °T.C.A. § 39-17-305(a)(2). 
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and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.*| 


or 
[Part.:° 


(1) that the defendant was in a public place and with the 
intent to cause [public alarm] [public annoyance]; 


and 


(2) that the defendant created a hazardous or physically of- 
fensive condition by an act that served no legitimate 
purpose; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.°| 


or 
[Part D:’ 


(1) that the defendant made unreasonable noise which 
prevented others from carrying on lawful activities; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.*] 


(“Public place” means a place to which the public or a group 
of persons has access and includes, but is not.limited to, 
highways, transportation facilities, schools, places of amusement, 


OR: § 39-11-301(b) and T.C.A. tencing Commission Comment. See 
§ 39-11-301(c) and accompanying Sen- footnote 2. 


tencing Commission Comment. See 7A. § 39-17-305(b). 
footnote 2. : 
517. C.A. § 39-17-305(a)(3). T.C.A. § 39-11-301(b) and T.C.A. 


§ 39-11-301(c) and accompanying Sen- 


‘ 
T.C.A. § 39-11-301(b) and T-C.A. tencing Commission Comment. 


§ 39-11-301(c) and accompanying Sen- 
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parks, places of business, playgrounds and hallways, lobbies and 
other portions of apartment houses and hotels not constituting 
rooms or apartments designed for actual residence. An act is 
deemed to occur in a public place if it produces its proscribed or 
offensive consequences in a public place.]® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]" 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


[The requirement of “recklessness” is also established if it is 
shown that the defendant acted intentionally or knowingly.]" 
Comments 3 
1. Disorderly conduct is ‘a Class C misdemeanor. T.C.A. § 39-17-305(c). 
2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, “intentionally”, “knowingly,” or “recklessly” suffices to 


establish the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of 
the opinion that the definitions of “intentionally,” “knowingly,” and “recklessly” 


°T.C.A. § 39-11-106. . "2 C.A. § 39-11-301(a)(2). 
107. C.A. § 39-11-106. '8T.C.A. § 39-11-106. 
"NC.A. § 39-11-106. “4NC.A, § 39-11-301(a)(2). 
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should all be charged for this offense. See footnote 2. 
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T.P.1.—Crim. 30.14 Unlawful communication 


with victim of crime 


Any person who commits the offense of unlawfully com- 
municating with the victim of /his/ [her] crime is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) 


(2) 


(3) 


(4) 


(5) 


that the defendant was previously convicted of a crimi- 
nal offense and [the victim of that crime is [______]]; 


or 


[that the victim died as a result of the offense and that 
the deceased victim’s next of kin is [_____]; 


and 


that the defendant communicated in person with the 
[victim] [victim’s next of kin] while the defendant was 
[incarcerated] [on pre-trial diversion] [on probation] [in 
community correction] [on parole] for said offense; 


and 


that the communication was /anonymous/ [threatening] 
[made in an offensively repetitious manner] [made at 
hours known to be inconvenient to the victim]; 


and 


that the communication was made for no legitimate 
purpose; 


and 


that the communication was made knowing that it 
would alarm or annoy the victim; 


30.14 


'T.C.A. § 39-17-308(b). 
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and 
(6) that the defendant acted intentionally. 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


Comments 


1. Unlawful communications with the victim of a crime is a Class E felony. 
T.C.A. § 39-17-308(c). 


27.C.A. § 39-11-106. 
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T.P.1.—Crim. 30.15 Terrorism | 


Any person who commits an act of terrorism is guilty of a 
crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' | 


(1) that the defendant committed [—__—._—.], a criminal of- 
fense; | 


and 


(2) that the defendant intended by this act, directly or 
indirectly, to 


(a) intimidate or coerce a civilian population; 
or 


(b) influence the policy of a unit of government by 
intimidation or coercion; 


or 


(c) affect the conduct of a unit of government by /mur- 
der] [assassination] [torture] [kidnapping] [mass 
destruction]. 


[The essential elements necessary to constitute /_____] 
are (here set out the essential elements).| 


or 


[The essential elements necessary to constitute /____/ 
have been previously set out in these instructions.]| 


[“Coerce” means to make a threat, however communicated, 
to: 


((A) commit any offense;] 


30.15 § 39-13-803(1), 
'T.C.A. § 39-13-805(a) and T.C.A. 
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((B) wrongfully accuse any person of any offense;] 
[((C) expose any person to hatred, contempt or ridicule;] 
[((D) harm the credit or business repute of any person;] or 


[(E) take or withhold action as a public servant or cause a 
public servant to take or withhold action].’] 


[“Intimidate” means to use unlawful coercion, duress; to put 
in fear.]° 


“Intended” means that a person acts intentionally with re- 
spect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to Bes hes in 
the conduct or cause the result.* 


{It is not a defense that the defendant felt justified in com- 
mitting these acts for religious reasons.]° 


_ Comments 


1. Committing an act of terrorism is a Class A felony. T.C.A. § 39-13-805(b). 


27 C.A: § 39-11-106: 47.C.A. § 39-11-106. 


3 d . . 
Black’s Law Dictionary (8th Ed. 5 ae: 
2004). T.C.A, § 389-138-809. 
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T.P.I.—Crim. 30.16 Violation of weapons of mass 
destruction law 


Any person who [possesses] [develops] [manufactures] [pro- 
duces] [transfers] [acquires] [weaponizes] [retains] any [weap- 
onized agent] [biological warfare agent] [weaponized biological or 
biologic warfare agent] [chemical warfare agent] [nuclear or 
radiological agent] [weapon of mass destruction/ is guilty of a 
crime. . | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /possessed/ [developed/ [manufac- 
tured] [produced] [transferred] [acquired] [weaponized] 
[retained] a [weaponized agent] [biological warfare agent] 
[weaponized biological or biologic warfare agent] [chemi- 
cal warfare agent/ [nuclear or radiological agent] 
[weapon of mass destruction] without lawful authority; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.’ | 


(“Biological warfare agent” means an agent intended for use 
in war or other attack to cause disease or death in humans, 
animals, or plants that depends for its effect on multiplication 
within the target organism [, and includes, but is not limited to, 
[insert here any agent listed in the indictment which is also listed 
in T.C.A. § 39-13-803(2)] or its analog].]° 


(“Chemical warfare agent” includes, but is not limited to 


[/insert here any agent listed in the indictment which is also listed 
in T.C.A. § 39-13-803(3)/, or any analog of this agent] /any agent/ 
intended for use in war or other attack to cause disease or death 
in humans, animals, or plants.]* 


30.16 tencing Commission Comment. 
'NC.A. § 39-13-806(a). °T.C.A. § 39-13-803(2). 


§ 39-11-301(c) and accompanying Sen- 
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(“Nuclear or radiological agents” includes, but is not limited 
to: 


(A) Any explosive device designed to cause a nuclear yield, 
also known as an improvised nuclear device (IND); 


(B) Any explosive device utilized to spread radioactive ma- 
terial, also known as a nadiqiogical dispersal device 
(RDD); and | 


(C) Any act or container designed to release radiological 
material as a weapon without an explosion, also known 
as a simple radiological dispersal device (SRDD).]° 


(“Weapon of mass destruction” includes chemical warfare 
agents, biological or biologic warfare agents, weaponized agents, 
weaponized biological or biologic warfare agents, nuclear agents, 
radiological agents, or the intentional release of industrial agents 
as a weapon.]° 


[“Weaponization” is the deliberate processing, preparation, 
packaging, or synthesis of any substance for use as a weapon or 
munition.]’ 


[“Weaponized agents” are those agents or substances pre- 
pared for dissemination through any explosive, thermal, pneu- 
matic, or mechanical means.]° 


[“Weaponized biological or biologic warfare agents” include, 
but are not limited to, weaponized pathogens, such as bacteria, 
viruses, rickettsia, yeasts, fungi, or genetically engineered 
pediauled lah toxins, vectors, and endogenous biological regulators 
(EBRs).]° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result."° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 


57.C.A, § 39-13-803(5). 8T.C.A. § 39-13-803(8). 
®1'C.A. § 39-13-803(6). °T.C.A. § 39-13-803(9). 
™T.C.A. § 39-13-803(7). 107 CA. § 39-11-1006, 
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when the’ person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


[It is not a defense that the defendant felt justified in com- 
mitting these acts for religious reasons.]'° 


[It is a defense to prosecution of this offense that the alleged 
act was the lawful use of chemicals for legitimate mineral extrac- 
tion, industrial, agricultural, commercial, or private purposes 
(such as gasoline used to power engines or propane used for heat- 
ing or cooking).]" 


[It is a defense to prosecution of this offense that the 
defendant was a university, research institution, private 
company, individual, hospital, or other health care facility taking 
action in furtherance of objectives undertaken for a lawful 
purpose, provided that such actions are taken in connection with 
scientific or public health research or are necessary for therapeu- 
tic or clinical purposes and, as required, are licensed or registered 
with the centers for disease control and prevention pursuant to 
the Code of Federal Regulations (CFR) or other applicable 
authorities.]"° 


Comments 


1. Violation of the weapons of mass destruction law is a Class B felony. 
T.C.A. § 39-13-806(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 


1 CLA. §'39-11-106. 41 C.A. § 39-13-804(b). 


12 
T.C.A. § 89-11-106. ST C.A, § 39-13-804(c), 
3T.C.A. § 39-13-809. : | 
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the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 
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T.P.I.—Crim. 30.17(a) Providing support or 
resources for terrorism 


(for offenses committed 
prior to 7/1/11) 


Any person who provides support or resources for terrorism 
is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant provided material support or re- 
sources to any person; 


and © 


(2) that the defendant knew that person was /planning/ 
[carrying out] [concealing] [attempting to escape after 
committing or attempting’? to commit] an act of terror- 
ism; | 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.° 


The essential elements necessary to constitute an act of ter- 
rorism are (here set out the relevant portions of T.P.I.—Crim. 30. 
15). 


“Material support or resources” means currency or other 
financial securities, financial services, lodging, training, safe- 
houses, false documentation or identification, communications 
equipment, facilities, weapons, lethal substances, explosives, 
personnel, transportation, and other physical assets, except 
medicine or religious materials.* 


“Intentionally” means that a person acts intentionally with 


30.17(a) 4.01 (Criminal Attempt). 
'T.C.A. § 39-13-807(a). °T.C.A. § 39-11-301(b) and T.C.A. 
*The trial judge may wish to § 39-11-301(c) and accompanying Sen- 
charge Criminal Attempt in appropri- tencing Commission Comment. 
ate fact situations. See T.P.I.—Crim. *T.C.A. § 39-13-803(4). 
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respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.’ 


[It is not a defense that the defendant felt justified in com- 
mitting these acts for religious reasons.]|* 


[It is a defense to prosecution for this offense that the mate- 
rial support or resources provided were any financial service, 
funds transfer, or securities transaction conducted in the ordinary 
course of business by a financial institution subject to the infor- 
mation sharing, suspicious activity reporting, or currency trans- 
action reporting requirements of the Bank Secrecy Act (31 
U.S.C.A. §§ 5311 et seq.), or the U.S.A. Patriot Act (PL 107-56); 
provided, however, that it is not a defense available to any such 
institution that acts with the intent to assist, aid, or abet any 
person planning or carrying out an act of terrorism in Tennessee, 
or concealing or attempting to escape after committing or at- 
tempting to commit an act of terrorism. “Financial institution” 
shall have the meaning provided in 31 C.F.R. § 103.110.]° 


Comments 


1. Providing support or resources for terrorism is a Class B felony. T.C.A. 
§ 39-13-807(b). 


°T.C.A. § 39-11-106. ®PC.A. § 39-13-809. 


°T.C.A, § 39-11-106. * §1C.A. § 39-13-807(c). 
"T.C.A. § 39-11-106. 
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2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. | 
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T.P.I.—Crim. 30.17(b) 


30.17(b) 


Providing support or 
resources for terrorism 
(for offenses committed on 
or after 7/1/11) 


Any person who [conspires to provide] [provides] material 
support or resources for terrorism is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 


following essential elements:' 
[Part A: 
(1) 


that the defendant /attempted’ to provide] [conspired® to 


provide] [provided/ material support or resources to any 


person; 


and 


(2) 


(a) that the defendant knew that person was /plan- 


ning/ [carrying out/ an act of terrorism in Tennes- 


see; 


(2) (b) 


that the defendant knew that person was /conceal- 


ing | Henmicapencat es to escape after committing or at- 
tempting* to commit] an act of terrorism; 


and 


(3) 


or recklessly.*] 


| 30.17(b) 
'TC.A. § 39-13-807(a). 


*The trial judge may wish to 
charge Criminal Attempt in appropri- 
ate fact situations. See T.P.I. — Crim. 
4.01 (Criminal Attempt). 


‘The trial judge may wish to 
charge Conspiracy in appropriate fact 


that the defendant acted either intentionally, knowingly 


situations. See T.P.I. — Crim. 4.03 
(Criminal Conspiracy), 

‘The trial judge may wish to 
charge Criminal Attempt in appropri- 
ate fact situations. See T.P.I. — Crim. 
4.01 (Criminal Attempt). 


°T.C.A. § 39-11-301(c) and ac- 
companying Sentencing Commission 
Comment. 
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or 
[Part B: 


(1) that the defendant /attempted® to provide] [conspired’ to 
provide] [provided] material support or resources to any 
designated entity; 


and 


(2) that the defendant had actual knowledge that the entity 
was a designated entity; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly. *] 


The essential elements necessary to constitute an act of ter- 


rorism are (here set out the relevant portions of T.P.I. — CRIM. 
BOD) 


(“Designated entity” means any entity designated by the 
United States department of state as a foreign terrorist organiza- 
tion in accordance with § 219 of the Immigration and Nationality 
Act, codified in 8 U.S.C. § 1189, or by the United States depart- 
ment of the treasury as a specially designated national in accor- 
dance with 31 CFR part 500.]° 


“Material support or resources” means any property, tangible 
or intangible, or service, including currency or monetary instru- 
ments or financial securities, financial services, lodging, training, 
expert advice or assistance, safe houses, false documentation or 
identification, communications equipment, facilities, weapons, le- 
thal substances, explosives, transportation, and personnel, except 
medicine or religious materials." “Expert advice or assistance” 
means advice or assistance derived from scientific, technical, 
legal or other specialized knowledge, except legal services 
provided to a defendant in relation to any action brought pursu- 


6The trial judge may wish to (Criminal Conspiracy). 
charge Criminal Attempt in appropri- ®1.C.A. § 39-11-301(c) and ac- 


ate fact situations. See T.P.I. — Crim. : wee 
‘ths companying Sentencing Commission 
4.01 (Criminal Attempt). Gonna 


7 . . ° 
The trial judge may wish to 9 

charge Conspiracy in appropriate fact ) T.C.A. § 39-13-803(4). 
situations. See T.P.I. — Crim. 4.03 °T.C.A. § 39-13-803(7). 
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? 


ant to this part, or pursuant to federal or state law."’ “Training” 
means instruction or teaching designed to impart a specific skill, 
as opposed to general knowledge.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result. 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


[It is not a defense that the defendant felt justified in com- 
mitting these acts for religious reasons.]"° 


[It is a defense to prosecution for this offense that the mate- 
rial support or resources provided were any financial service, 
funds transfer, or securities transaction conducted in the ordinary 
course of business by a financial institution subject to the infor- 
mation sharing, suspicious activity reporting, or currency trans- 
action reporting requirements of the Bank Secrecy Act (31 U.S.C. 
§ 5311 et seq.), or the U.S.A. Patriot Act (PL 107-56); provided, 
however, that it is not a defense available to any such institution 
that acts with the intent to assist, aid, or abet any person plan- 
ning or carrying out an act of terrorism in Tennessee, or conceal- 
ing or attempting to escape after committing or attempting to 


_ "TC.A. § 39-13-803(5). Mev A. § 39-11-106. 
27 C.A. § 39-13-803(9). 187 C.A. § 89-11-1006. 
87 C.A. § 39-11-106. 167 CLA. § 39-13-809. 
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commit an act of terrorism. “Financial institution” shall have the 
meaning provided in 31 CFR chapter X.'7]"* 


COMMENTS 


1. Providing support or resources for terrorism is a Class A felony. 


"TC.A, § 39-13-803(6). 187 C.A. § 39-13-807(c). 


894 


Ch. 30 DISORDERLY CONDUCT 30.18 


T.P.I.—Crim. 30.18 Distribution or delivery of | 
substance as act of terrorism 
or hoax 


Any person who [distributes] [delivers] a substance [as an act 
of terrorism] [as a hoax] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /distributed/ [delivered] a substance, 
without regard to whether such substance was in fact a 
[biological warfare agent] [chemical warfare agent] [nu- 
clear or radiological agent], as [an act of terrorism] [a 


hoax]; 
and 


(2) that the defendant intended or had reason to believe the 
substance might create a fear or apprehension on the 
part of any other person that such substance might be a 
[biological warfare agent] [chemical warfare agent/ [nu- 
clear or radiological agent/; 


and 


(3) that the defendant acted either intentionally, know- 
ingly, or recklessly.’ 


[The essential elements necessary to constitute an act of ter- 
rorism are (here set out the relevant portions of T.P.I—Crim. 30. 
15).] 


(“Biological warfare agent” means an agent intended for use 
in war or other attack to cause disease or death in humans, 
animals, or plants that depends for its effect on multiplication 
within the target organism |, and includes, but is not limited to, 


30.18 § 39-11-301(c) and accompanying Sen- 


'TN.C.A, §.39-13-808(a). tencing Commission Comment, 
*T.C.A. § 89-11-301(b) and T.C.A. 
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[insert here any agent listed in the indictment which is also listed 
in T.C.A. § 39-13-803(2)] or its analog].]° 


(“Chemical warfare agent” includes, but is not limited to 


[/insert here any agent listed in the indictment which is also listed 


in T.C.A. § 39-13-803(3)], or any analog of this agent] [any agent] 
intended for use in war or other attack to cause disease or death 


in humans, animals, or plants.]* 


(“Nuclear or radiological agents” includes, but is not limited 
to: 


(A) Any explosive device designed to cause a nuclear yield, 
also known as an improvised nuclear device (IND); 


(B) Any explosive device utilized to spread radioactive ma- 
terial, also known as a radiological dispersal device 
(RDD); and 


(C) Any act or container designed to release radiological 
material as a weapon without an explosion, also known 
as a simple radiological dispersal device (SRDD).]° 


“Intended” or “Intentionally” means that a person acts 
intentionally with respect to the nature of the conduct or to a 
result of the conduct when it is the person’s conscious objective or 
desire to engage in the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a_ 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 


5T.C.A. § 39-13-803(2). °T.C.A. § 39-11-106. 
“T.C.A. § 39-13-803(3). ™DC.A. § 39-11-106. 
°T.C.A. § 39-13-803(5). 
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standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® 


[It is not a defense that the defendant felt justified in com- 
mitting these acts for religious reasons.]|° 


Comments 


1. Distributing or delivering a substance as an act of terrorism is a Class A 
felony. Distributing or delivering a substance as a hoax is a Class C felony. 
T.C.A. § 39-13-807(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


®7T'C.A. § 39-11-106. °T.C.A. § 39-13-809. 


- 
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CHAPTER 31 
DRUGS 


T.P.I—Crim. 31.01 Controlled substances: Manufacture, 
delivery or sale 

T.P.I.—Crim. 31.02 . Counterfeit controlled substances 

T.P.I.—Crim. 31.03 Unlawful drug paraphernalia uses and 
activities 

T.P.I.—Crim, 31.04 Controlled substances: Possession with 
intent to sell or deliver. . 

T.P.I.—Crim. 31.05 Simple possession or casual exchange 

T.P.I.—Crim, 31.05(a) Simple possession or casual exchange 


supplemental instruction number one 
[Only for heroin if committed on or 
after 7/1/16] 


T.P.I.—Crim. 31.06 Unlawful /distribution/ [dispensing] of a 
controlled substance 

T.P.I.—Crim. 31.07 Inhaling glue, paint, gasoline, aerosol, 
gases, etc. 

T.P.I.—Crim. 31.08 Use or possession of glue for unlawful 
purposes 

T.P.I.—Crim, 31.09 Selling, offering to sell, delivering or 
giving glue, paint, gasoline, aerosol, 
gases, etc. 

T.PI.—Crim. 31.10 [Keeping] [Maintaining] a [Location] for 
Drug Use 

T.P.I.—Crim, 31.11 Obtaining controlled substance by fraud 

T.P.I.—Crim, 31.11(a) Prescription Drug Fraud 

T.P.I.—Crim, 31.12 [Reserved] 

T.P.I.—Crim. 31.12(a) Supplemental instruction: Drug-free 
zone 

T.P.I.—Crim. 31.12(b) Supplemental instruction: Intended 
recipient under eighteen (18) years of 
age 

T.P.I.—Crim. 31.13 Fixing weight 

T.P.I—Crim. 31.14 Promoting methamphetamine 
manufacture 

T.P.I—Crim, 31.15 Initiating the manufacture of 
methamphetamine 

T.P.I.—Crim., 31.16 Use or possession of false drug test 
device 

T.P.I.—Crim. 31.17 Controlled substance analogues: 
ead delivery, dispensing or 
sale 
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T.P.1.—Crim. 31.18 Controlled substance analogues: 
possession with intent to manufacture, 
deliver, dispense or sell 


T.P.1.—Crim. 31.19 _.. Simple possession or casual exchange of 
‘a controlled substance analogue 

T.P.I.—Crim. 31.20 Controlled substance analogue 

‘Lol Crim, 31.21 Controlled Substance Analogues: 


Unlawful Representation, 
Advertisement Or Inference 


T.PE.—Crim: 31.22 Imitation controlled substances 


T.P.L.—Crim. 31.01 Controlled substances: 
Manufacture, delivery or sale 


Any person who commits the offense of unlawful /manufac- 
ture] [delivery] [sale] of a controlled substance is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


(1) that the defendant /manufactured] [delivered] [sold] 
[specify controlled substance], a Schedule [insert sched- 
ule number] controlled’ substance; 


and 
(2) that the defendant acted knowingly. 


[osteo wea aver] cisnaxrSchedule: [.2.::0.].controlled 
substance.” [“Deliver” or “delivery” means the actual, construc- 
tive, or attempted transfer from one person to another of a con- 
trolled substance, whether or not there is an agency relationship.]* 


[‘“Manufacture” means the broducttalt, preparation, propaga: 
tion, compounding, conversion or processing of a controlled 
substance, either directly or indirectly by extraction from sub- 
stances of natural origin, or independently by means of chemical 
synthesis, and includes any packaging or repackaging of the 


31.01 sor in Schedules I through VII of 
'T.C.A. § 39-17-417(a). §§ 39-17-4038-89-17-416. T.C.A. § 39- 


-402(4), 
«Controlled substance” means a 17 ae ) 
drug, substance, or immediate precur- T.C.A. § 89-17-402(6),. 
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substance or labeling or relabeling of its container. “Manufacture 
does not include the preparation or compounding of a controlled 
substance by an individual for the individual’s own use [Only for 
methamphetamine offenses committed on or after 3/30/05: 
unless the controlled substance is methamphetamine, its salts, 
isomers, or salts of its isomers].* “Production” includes the 
manufacturing, planting, cultivating, growing or harvesting of a 
controlled substance’. ] 


[“Sell” or “sale” means a bargained-for offer and acceptance 
and an actual or constructive transfer or delivery of the 
substance.]® . 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


[The trial judge should now instruct the jury with respect to 
fixing the weight of the drug alleged to have been manufactured, 
delivered or sold, if more than the minimum amount is alleged in 
the indictment. See T.P.1.—Crim. 31.13, Fixing Weight.] 


[If the defendant is charged with committing this crime in a 
drug-free zone or with the intended recipient having been under 
eighteen (18) years of age, which substantially enhances the 
punishment, the trial judge should now instruct the jury as to ei- 
ther T.P.I.—Crim. 31.12(a) or 31.12(b), but not both, pursuant to 
T.C.A. § 39-17-4382(g).] 


47.C.A. § 39-17-402(15) in combi- 510 (Tenn. Crim. App. 2002). 


nation with T.C.A. § 39-17-417(m). "T.C.A. § 39-11-106. 
ST.C.A. § 39-17-402(24). ®T.C.A. § 39-11-301(a)(2). 
State v. Holston, 94 S.W.3d 507, °T.C.A. § 39-11-106. 
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COMMENTS 


1. The penalty prescribed for unlawful sale, delivery or manufacture of a 
controlled substance can range from a Class A felony to a Class A misde- 
meanor depending on the amount and schedule of a controlled substance. 
It will be necessary for the trial judge to refer to T.C.A. §§ 39-17-417(b), 
et seq. to determine the applicable fine and term of imprisonment. 


For offenses committed on or after 7/1/14, a defendant convicted of the 
manufacture of any amount of methamphetamine shall be punished. by 
confinement for not less than one hundred eighty (180) days, and the 
person shall serve at least one hundred percent (100%) of the one 
hundred eighty (180) day minimum. This mandatory minimum sentence 
shall not be construed to prohibit the defendant from participating in a 
drug or recovery court that is certified by the department of mental 
health and substance abuse services, and any person participating in 
such a court may receive sentence credit for up to the full one hundred 
eighty (180) day minimum. T.C.A. § 39-17-417(n). Even though the min- 
imum sentence must be served at 100%, which precludes full probation, 
a defendant eligible for and granted diversion would not have to serve 
that minimum sentence, as “judicial diversion does not constitute a 
sentence, but rather a decision to defer sentencing.” State v. Dycus, 456 
S.W.3d 918, at 928 (Tenn. 2015). 


For Class A, B, or C felony offenses committed on or after 1/1/17 for the 
manufacture, delivery, or sale of a controlled substance pursuant to § 39- 
17-417 in which the defendant has two (2) or more prior convictions for 
the manufacture, delivery, or sale of a controlled substance classified as 
a Class A, B, or C felony, prior to or at the time of committing the instant 
offense, there shall be no release eligibility until the person has served 
eighty-five percent (85%) of the sentence imposed by the court, less 
sentence credits earned and retained. However, no sentence reduction 
credits authorized by § 41-21-2386, or any other law, shall operate to 
reduce below seventy percent (70%) the percentage of sentence imposed 
by the court such person must serve before becoming release eligible. 
T.C.A. § 40-35-501(u). 
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T.P.1.—Crim. 31.02 Counterfeit controlled 
substances 


Any person who commits the offense of counterfeit controlled 
substances is guilty of a crime. | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' ) 


[Part A: 


@ that the Stee: did [sell] [deliver] [distribute] a 
substance; 


and 


(2) that the defendant represented the substance to be a 
controlled substance; 


and 


(3) that the substance was similar in color, shape, size, and 
markings or lack thereof, to a Schedule I, II, III or IV 
controlled substance; 


and 


(4) that the defendant acted either intentionally, knowingly 
or recklessly.’] 


or 
[Part B: 


(1) that the defendant did manufacture for sale or exchange 
a substance; 


and 


(2) that the defendant intended that such substance imitate 


31.02 § 39-11-301(c) and accompanying Sen- 
'DC.A. § 39-17-423. tencing Commission Comment. 


21.C.A. § 39-11-301(b) and T.C.A. 
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in color, shape, size, and markings or lack thereof, the 
physical appearance of a Sehedule I, Il, Il] or IV con- 
trolled substance; 


_ and 
(3) that the defendant acted intentionally. ] 
or 
[Part C: 


(1) that the defendant. was the recipient of a /sale/ [ex- 
change] of a substance; . 


and 


(2) that the substance was represented to be a controlled 
substance; 


and 


(3) that the substance was similar in color, shape, size, and 
markings or lack thereof, to a Schedule I, II, III or IV 
controlled substance; 


and 


(4) that the defendant acted either intentionally, knowingly 
or recklessly.*] 


(“Deliver” or “delivery” means the actual, constructive, or at- 
tempted transfer from one person to another of a counterfeit con- 
trolled substance, whether or not there is an agency relationship.]* 


[“Distribute” means to deliver other than by eesti go Rett ait or 
dispensing a counterfeit controlled substance. i 


(“Manufacture” means the production, preparation, propaga- 
tion, compounding, conversion or processing of a counterfeit con- 
trolled substance, either directly or indirectly by extraction from 
substances of natural origin, or independently by means of chemi- 


5T.C.A. § 39-11-301(b) and T.C.A. *T.C.A. § 39-17-402(6), 
§ 39-11-301(c) and accompanying Sen- 5 
tencing Commission Comment. T.C.A. § 89-17-402(9), 
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cal synthesis, and includes any packaging or repackaging of the 
substance or labeling or relabeling of its container. “Manufacture” 
does not include the preparation or compounding of a counterfeit 
controlled substance by an individual for the individual’s own 
use.° “Production” includes the manufacturing, planting, cultivat- 
ing, growing or harvesting of a counterfeit controlled substance.’ 


[“Sell” or “sale” means a bargained-for offer and acceptance 
and an actual or constructive transfer or delivery of the 
substance.]* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.]"° 


[“Recklessly” means that a person acts recklessly with re- 
spect to circumstances surrounding the conduct or the result of 
the conduct when the person is aware of, but consciously 
disregards, a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the accused person’s 
standpoint.]" 


[It is an exception to this offense that the defendant was /a 
person who manufactures or sells a substance for use as a placebo 
by a licensed physician, dentist, pharmacist or registered nurse 
acting under the direction of such a physician, dentist or pharma- 
cist] [a licensed physician, dentist, pharmacist or registered nurse 
who sells, dispenses, administers or otherwise distributes a 
placebo to a patient of a physician or dentist for purposes of the 


°T.C.A. § 39-17-402(15). °T.C.A. $ 39-11-106. 


7 
T.C.A. § 39-17-402(24). 10 
8 T.C.A. § 89-11-106. 
State v. Holston, 94 S.W.3d 507, 13 . 

510 (Tenn. Crim. App. 2002). T.C.A. § 39-11-106. 
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medical care or treatment of such patient]."? If the defendant 
proves this exception by a preponderance of the evidence,” you 
should find /him/] [her] not guilty.] 


[It is an exception to this offense that the substance was /a 
noncontrolled substance that was introduced into commerce prior 
to the introduction into commerce of the controlled: substance 
which it is alleged to imitate] [a substance which may be legally 
purchased at a drug or grocery store without a prescription; 
provided, that such substance was not represented by the seller to 
be a controlled substance].“ If the defendant proves this excep- 
tion by a preponderance of the evidence,” you should find /him/ 
[her] not guilty.] 


[If a substance is packaged and labeled in accordance with 
appropriate rules and regulations of the United States Food and 
Drug Administration, then there is created a rebuttable presump- 
tion that the manufacturer or wholesaler of such substance is 
exempted from this statute.]'® 


Comments 


1. Any person who violates Part A or Part B is guilty of a Class E felony. 
T.C.A. § 39-17-423(c). Any person who violates Part C is guilty of a Class A 
misdemeanor. T.C.A. § 39-17-423(d). 


2. The Committee is of the opinion that the language of T.C.A. § 39-17- 
423(e) are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions). 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for Parts A and C of this offense. 


Nn C.A. § 39-17-423(e)(1) and T.C.A. § 39-17-423(e)(4). 
DN CITE A as ae "SD. CLA. § 39-11-202(b)(2). The 
T.C.A. § 39-11-202(b)(2). The trial judge should utilize T.P.I.—Crim. 


trial judge should utilize T.PI—Crim. 492.01, Preponderance of evidence. 
42.01, Preponderance of evidence. ‘6 
T.C.A. § 39-17-423(e)(5). 


“TP C.A, § 39-17-423(e)(3) and 
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T.P.I -—Crim. 31.03 Unlawful drug paraphernalia 
uses and activities 


Any person who commits the offense of unlawful use of drug 
paraphernalia is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' ) 


[Part A: 


(1) (a) that the defendant /used/ [possessed with intent to 
use] drug paraphernalia to /plant/ [propagate] [culti- 
_ vate] [grow] [harvest] [manufacture] [compound] 
[convert] [produce] [process] [prepare] [test] [analyze] 
[pack] [repack] [store] [contain] [conceal] a [con- 

trolled substance] [controlled substance analogue]; 


or 


(b) that the defendant /used/ [possessed with intent to 
use] drug paraphernalia to /inject/ [ingest/ [inhale] 
[otherwise introduce into the human body] a [con- 
trolled substance] [controlled substance analogue]; 


and 


(2) that the defendant acted either intentionally, know- 
_ ingly, or recklessly.’ 


or 
[Part B: 


(1) that the defendant /delivered] [possessed with intent to 
deliver/ drug paraphernalia; 


and 


(2) (a) that the defendant /knew/] [because of the circum- 


31.03 § 39-11-301(c) and accompanying Sen- 
'TC.A. § 39-17-425, tencing Commission Comment. 


- *1.C.A. § 39-11-801(b) and T.C.A. 
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[Part C: 
(1) 


-@) 


(b) 
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stances reasonably should have known] that the 
drug paraphernalia would be used to /[plant/ [propa- 
gate/ [cultivate] [grow] [harvest] [manufacture] [com- 
pound] [convert] [produce] [process] [prepare] [test] 
[analyze] [pack] [repack] [store] [contain] [conceal] a 
[controlled substance] [controlled substance ana- 
logue]; 


or 


that the defendant /knew/ [because of the circum- 
stances reasonably should have known/ that the 
drug paraphernalia would be used to /inject/ [ingest] 
[inhale] [otherwise introduce into the human body/ a 
[controlled substance] [controlled substance ana- 
logue/; 


and 


that the defendant acted either intentionally, know- 
ingly, or recklessly.]° 


or 


that the defendant placed in a [newspaper] [magazine] 
- [handbill] [other publication] an advertisement; 


and 


that the defendant /knew/] [because of the circumstances 


‘reasonably should have known/ that the purpose of the 


advertisement, in whole or in part, was to promote the 
sale of objects designed or intended for use as drug par- 
aphernalia; 


°10.A, § 39-11-301(b) and T.C.A, _ tencing Commission Comment. 
§ 39-11-301(c) and accompanying Sen- ' 
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and 


(3) that the defendant acted either intentionally, know- 
ingly, or recklessly.*] 


[[-__] is a Schedule [_____] controlled substance.]° 


[|[__-__] is a controlled substance analogue.]° 


[“Deliver” means the actual, constructive, or attempted 
transfer from one person to another of a controlled substance, 
whether or not there is an agency relationship.]’ 


“Drug paraphernalia” means all equipment, products and 
materials of any kind which are used, intended for use, or 
designed for use in [planting] [propagating] [cultivating] [grow- 
ing] [harvesting] [manufacturing] [compounding] [converting] 
[producing] [processing] [preparing] [testing] [analyzing] [packag- 
ing] [repackaging] [storing] [containing] [concealing] [injecting] 
[ingesting] [inhaling] [otherwise introducing into the human body] 
a controlled substance. “Drug paraphernalia” includes, but is not 
limited to: 


(A) Isomerization devices used, intended for use, or designed 
for use in increasing the potency of any species of plant 
that is a controlled substance; 


Testing equipment used, intended for use, or designed 
for use in identifying, or in analyzing the strength, ef- 
fectiveness or purity of controlled substances; and 


(B) 


(C) Objects used, intended for use, or designed for use in 
ingesting, inhaling, or otherwise introducing marijuana, 
[only for offenses committed on or after 7/1/16: 
marijuana concentrates, marijuana oil,] cocaine, hash- 


ish, or hashish oil into the human body, such as: 


substance analogue is alleged in an el- 


*T.C.A. § 39-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. 

5“Controlled substance” means a 
drug, substance, or immediate precur- 
sor in Schedules I through VII of 
§§ 39-17-403 — 39-17-416. T.C.A. § 39- 
17-402(4). 

’The trial judge should include 
this bracketed language if a controlled 


ement and it is one listed in T.C.A. 
§ 39-17-452 as an analogue. If it is not 
listed, it will be a jury question, and 
the trial judge should utilize 31.20, 
Controlled Substance Analogue. 


™DC.A. § 39-17-402(6). 


908 


Ch. 31 DRUGS 31.03 


(i) Metal, acrylic, glass, stone, or plastic pipes with or 
without screens, permanent screens, hashish heads, 
or punctured metal bowls; 


(ii) Water pipes; 

(iii) Carburetion tubes and devices; 
(iv) Smoking and carburetion masks; 
(v) Chamber pipes; 

(vi) Carburetor pipes; 

(vii) Electric pipes; 

(viii) Chillums; 

(ix) Bongs; and 

(x) Ice pipes or chillers.° 


In determining whether a particular object is drug parapher- 
nalia as defined above, the jury shall, in addition to all Glstts logi- 
cally relevant factors, consider the following: 


(1) Staten ants by the owner or anyone in control of the 
object concerning its use; 


((2) Prior convictions, if any, of the owner or of anyone in 
control of the object for violation of any state or federal 
law relating to controlled substances or controlled 
substance analogues;]® 


(3) The existence of any residue of controlled substances or 
controlled substance analogues on the object; 


(4) Instructions, oral or written, proviged with the object 
concerning its use; 


81. C.A. § 39-17-402(12). Tenn. R. Evid. 404(b) hearing prior to 
°1.C.A. § 39-17-424. The trial charging factor (2) and allowing intro- 
judge may wish to remove factor (2) if duction of prior convictions of the de- 
not applicable, renumbering the re- fendant. 
maining factors accordingly, or have a 
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(5) Descriptive materials accompanying the object that 
explain or depict its use; 


(6) The manner in which the object is displayed for sale; 


(7) The existence and scope of legitimate uses for the object 
in the community; and 


(8) Expert testimony concerning its use. 


[“Manufacture” means the production, preparation, propaga- 
tion, compounding, conversion or processing of a controlled 
substance, either directly or indirectly by extraction from sub- 
stances of natural origin, or independently by means of chemical 
synthesis, and includes any packaging or repackaging of the 
substance or labeling or relabeling of its container. “Manufacture” 
does not include the preparation or compounding of a controlled 
substance by an individual for the individual’s own use [Only 
for methamphetamine offenses committed on or after 
March 30, 2005: unless the controlled substance is methamphet- 
amine, its salts, isomers, or salts of its isomers].]"° 


[There are two types of possession recognized in the law: 
actual possession and constructive possession. A person who 
knowingly has direct physical control over an-object. at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]" 


[The law also recognizes that possession may be sole or joint.” 
If one (1) person alone has actual or constructive possession of a 
thing, possession is sole. If two (2) or more persons have actual or 
constructive possession of a thing, their possession is joint.] 


[“Production” includes the manufacturing, planting, cultivat- 
ing, growing or harvesting of a controlled substance.]' 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 


_ MT.C.A. § 89-17-402(15) in combi- Grate v. Copeland, 677 S.W.2d 
nation with T.C.A..§ 39-17-417(m). 471 (Tenn, Crim. App. 1984). 
"State V. Williams, 623 S.W.2d CLA. § 39-17-402(24). 


121 (Tenn. Crim. App. 1981). 
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conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all — 
the circumstances as viewed from the accused person’s 
standpoint." 


The requirement of “recklessly” is also established if it is 
shown that the defendant acted “knowingly” or “intentionally.”” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted “intentionally.””” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


[It is an exception to this offense that the defendant was au- 
thorized by law to dispense, prescribe, manufacture or possess a 
controlled substance.” If the defendant proves this exception by a 
preponderance of the evidence,”® you must find /him/ [her] not 
guilty.] 


[Only for offenses committed on or after 7/1/15: It is a 
_ defense to prosecution for this offense that the defendant pos- 
sessed a hypodermic needle or other sharp object that might have 
cut or punctured an officer during a search, and the defendant 
alerted the law enforcement officer of such before the search. 
This defense does not apply to possession of any other drug para- 


“T.C.A. § 39-11-106. “ Nace # 80-1764260 Tf legal ‘att 
15 ority is a question of fact, this excep- 

T.C.A, § 39-11-301(a)(2). tion should be inserted in the jury 
ET.C.A. § 39-11-106. charge. 


207.C.A. § 39-11-202(b)(2). The 
17, Ui fh, ‘ 
T.C.A. § 39-11-801(a)(2). trial judge should utilize T.P.1.—Crim, 
"1.C.A. § 39-11-106. 42.01, Preponderance of evidence. 
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phernalia that was present and found during the search. 
Therefore, the trial judge may consider asking the State to elect 
which items it wishes the jury to consider as drug paraphernalia 
when deciding the guilt of the defendant.]”’ 


Comments 


1. Any person who violates Part A is guilty of a Class A misdemeanor. 
T.C.A. § 39-17-425(a)(2). Any person who violates Part B is guilty of a Class E 
felony. T.C.A. § 39-17-425(b)(2). Any person eighteen (18) years of age or over 
who violates Part B by delivering drug paraphernalia to a person under eigh- 
teen who is at least three (3) years his or her junior is guilty of a Class E felony. 
T.C.A. § 39-17-425(b)(3). A person who violates Part C is guilty of a Class A 
misdemeanor. T.C.A. § 39-17-425(c¢)(2). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


3. The provisions of T.C.A. § 39-17-424, Determination of Whether an 
Object is Drug Paraphernalia, may apply if the evidence supports the criteria. 


4. The Committee is of the opinion that the language of T.C.A. § 39-17-425 
are words “of similar import” as the term is used in T.C.A, § 39-11-202 
(Exceptions). | 


2m GAR S 405721940 
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T.P.I.—Crim. 31.04 Controlled substances: 
~ Possession with intent to sell 
or deliver 


Any person who knowingly possesses with intent to /deliver] 
[sell] a controlled substance is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly possessed a controlled 
substance; | 


and 


(2) that the defendant intended to /deliver] [sell] such con- 
trolled substance; 


and 


(3) that the controlled substance was /specify controlled 
substance/, a Schedule /insert schedule number] con- 
trolled substance. 


je Ba OF Ueliver colt Me/iic NaS chedyle jue SV econtrolled 
substance.’ 


[It may be inferred® from the amount of controlled substances 
possessed by an offender, along with other relevant facts sur- 
rounding the arrest, that the controlled substance or substances 
were possessed with the purpose of selling or otherwise dispens- 
ing them.]* 


[It may be inferred’ from circumstances indicating a casual 
exchange among individuals of a small amount of controlled sub- 
stances that the controlled substances so exchanged were pos- 


31.04 “The trial judge should utilize 
"N.C.A. § 39-17-417(a)(4). T.P.1I—Crim. 42.19, Inferences. 
«Controlled substance” means a *T.C.A. § 39-17-419. 
drug, substance, or immediate precur- : 
sor in Schedules I through VII of The Court should instruct the 
§§ 39-17-403 — 39-17-416. T.C.A. § 89- jury concerning inferences, T.P.I.— 
17-402(4). Crim. 42.19. 
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sessed not with the purpose of selling or otherwise dispensing 
them.® You are instructed that “exchange” means to part with, 
give, or transfer a substance in consideration of something 
received as an equivalent.’ “Casual” means without design. The 
term “casual exchange” does not exclude a transaction in which 
money is involved. SEE COMMENT TWO]? 


[“Deliver” or “delivery” means the actual, constructive, or at- 
tempted transfer from one person to another of a controlled 
substance, whether or not there is an agency relationship.]° 


[There are two types of possession recognized in the law: 
actual possession and constructive possession. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object, either directly or through others, is then in constructive 
possession of it. However, the mere presence of the defendant in 
an area where drugs are found is not sufficient, standing alone, 
to find constructive possession. Neither is the defendant’s mere 
association with a person in control of the drugs or the property 
where the drugs are located.]" 


[The law also recognizes that possession may be sole or joint." 
If one (1) person alone has actual or constructive possession of a 
thing, possession is sole. If two (2) or more persons have actual or 
constructive possession of a thing, their possession is joint.] 


[“Sell” or “sale” means a bargained-for offer and acceptance 
and an actual or constructive transfer or delivery of the 
substance.]' 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


®T.C.A, § 39-17-419. State v. Robinson, 400 S.W.3d 
529, 534 (Tenn? 2013); State v. 


7 . 
Webster’s Third New Interna- ree : 
tional Dictionary (1983), cited in State Negeri S.W.2d 121 (Tenn, Crim. 


. Helton, 507 S.W.2d 117 (Tenn. 1974). 

ear od-REVC TRAD O74) "State v. Copeland, 677 S.W.2d 
State v. Helton, 507 S.W.2d 117 471 (Tenn, Crim, App. 1984). 

eat 1974), "State y. Holston, 94 S.W.3d 507, 
T.C.A. § 39-17-402(6). | 510 (Tenn. Crim. App. 2002). 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally." 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


[The trial judge should now instruct the jury with respect to 
fixing the weight of the drug alleged to have been possessed, if 
more than the minimum amount is alleged in the indictment. See 
T.P.I. — Crim. 31.13, Fixing Weight.] 


[If the defendant is charged with committing this crime in a 
drug-free zone or with the intended recipient having been under 
eighteen (18) years, of age, which substantially enhances the 
punishment, the trial judge should now instruct the jury as to ei- 
ther T.P.I.—Crim. 31.12(a) or 31.12(b), but not both, pursuant to 
T.C.A. § 89-17-432(g).] 


Comments 


1. The penalty prescribed for possession of a controlled substance with the 
intent to sell or deliver can range from a Class A felony to a Class A misde- 
meanor depending on the amount and schedule of a controlled substance. It will 
be necessary for the trial judge to refer to T.C.A. §8§ 39-17-417(b), et seq. to 
determine the applicable fine and term of imprisonment. 


2. Even though casual exchange is not a lesser included offense of posses- 
sion with intent to sell or deliver, State v. Nelson, 275 S.W.3d 851, 865 (Tenn. 
Crim. App. 2008) (citing State v. Timothy Wayne Grimes, No. M2001-01460- 
CCA-R3-CD, 2002 WL 31373472, at *6 (Tenn. Crim. App. Oct. 16, 2002)), our 
courts have held that if there is evidence from which a jury could reasonably 
infer that there was an exchange, the inference must be charged. Grimes, at *6, 


'81.C.A. § 39-11-106. "Sn C.A, § 39-11-106; 
4 C.A. § 39-11-301(a)(2). 
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T.P.I1.—Crim. 31.05 Simple possession or casual 
exchange 


Any person who commits the offense of /simple possession] 
[casual exchange] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly /possessed/ [casually ex- 
changed/ a controlled substance; 


and 


(2) that the substance was /specify controlled substance], a 
controlled substance. 


[__ J is a Schedule /__] controlled substance.” 


[It may be inferred’ from circumstances indicating a casual 
exchange among individuals of a small amount of controlled sub- 
stances that the controlled substances so exchanged were pos- 
sessed not with the purpose of selling or otherwise dispensing 
them.* You are instructed that “exchange” means to part with, 
give, or transfer a substance in consideration of something 
received as an equivalent.’ “Casual” means without design. The | 
term “casual exchange” does not exclude a transaction in which 
money is involved.]° 


[There are two types of possession recognized in the law: 
actual possession and constructive possession. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 


31.05 


'T.C.A. § 39-17-418(a) and T.C.A. 
§ 39-17-418(b). 

«Controlled substance” means a 
drug, substance, or immediate precur- 


- jury concerning inferences. T.P.I.— 
Crim. 42.19, Inferences. 


“TOA. 8 39-17-419, 


"Webster’s Third New 
International Dictionary (1983), cited 


sor in Schedules I through VII of 
§§ 39-17-403 — 39-17-416. T.C.A. § 39- 
17-402(4). 


3The Court should instruct the 


in State v. Helton, 507 S.W.2d 117 
(Tenn. 1974). 


®°State v. Helton, 507 S.W.2d 117 
(Tenn. 1974). 
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tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]’ 


[The law also recognizes that possession may be sole or joint.* 
If one (1) person alone has actual or constructive possession of a 
thing, possession is sole. If two (2) or more persons have actual or 
constructive possession of a thing, their possession is joint.] 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted “intentionally.”” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


[It is an exception to this offense that the controlled 
substance was obtained directly from, or pursuant to, a valid pre- 
scription or order of a practitioner while acting in the course of 
professional practice." If the defendant proves this exception by a 
preponderance of the evidence,’® you must find [him] [her] not 
guilty. | 


Comments 


1. Simple possession or casual exchange is a Class A misdemeanor. T.C.A. 
§ 39-17-418(c). For third offenses committed on or after 7/1/16, only the simple 
possession or casual exchange of heroin is a Class E felony with a minimum 
$1,000 fine. T.C.A. § 39-17-418(e) and T.C.A. § 39-17-428(b)(6). All others remain 
Class A misdemeanors. For offenses committed on or after 7/1/14, a defendant 
convicted of the simple possession or casual exchange of any amount of 
methamphetamine shall be punished by confinement for not less than thirty 
(30) days, and the person shall serve at least one hundred percent (100%) of the 


7State v. Williams, 623 S.W.2d "1 C.A. § 89-11-106. 
121 (Tenn. Crim. App. 1981). "2 C.A. § 39-17-418(a). 


8 
471 eters Satay oaa) Sas “T.C.A. § 39-11-202(b)(2). The 
eur ; trial judge. should utilize T.P.I. — 


°T.C.A. § 39-11-106. CRIM. 42.01, Preponderance of Evi- 
T.C.A. § 39-11-301(a)(2). dence. 
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thirty (80) day minimum. This mandatory minimum sentence shall not be 
construed to prohibit the defendant from participating in a drug or recovery 
court that is certified by the department of mental health and substance abuse 
services, and any person participating in such a court may receive sentence 
credit for up to the full thirty (80) day minimum. T.C.A. § 39-17-418(c)(2). 


2. The Sixth Circuit defined constructive possession as knowingly having 
the power and intention at a given time to exercise dominion and control over 
an object, either directly or through others. Constructive possession was not 
found where defendant waited in a truck while another person brought drugs 
inside. United States 'v. Craig, 522 F.2d 29 (6th Cir. 1975). Possession means 
control. Key v. State, 563 S.W.2d 184 (Tenn. 1978). 


8. The Court held that it was proper to find joint possession when drugs 
were discovered in the bedroom, Also an envelope was found which was ad- 
dressed to both parties. Armstrong v. State, 548 S.W.2d 334 (Tenn. Crim. App. 
1976). 


4, For the pattern jury instruction concerning inferences, see T.P.I.—Crim. 
42.19, Inferences. ) 
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T.P.I.—Crim. 31.05(a) Simple possession or 
casual exchange 
supplemental instruction 
number one [Only for 
heroin if committed on or 
after 7/1/16] 


Members of the Jury, you have determined that the defendant 
is guilty of simple possession or casual exchange of a controlled 
substance in Count ________ of the indictment. 


It will now be your duty to determine whether or not the 
defendant has been previously convicted two or more times of 
such offense, and if you so find, to fix the amount of the fine. 


The statutory law of this state provides that when a person 
is convicted of a third or subsequent offense of simple possession 
or casual exchange of a controlled substance, then the punish- 
ment is enhanced or increased. ' 


For conviction on the third or subsequent offense there shall 
be imposed a fine not less than one thousand dollars ($1,000.00) 
nor more than three thousand dollars ($3,000.00).’ 


You will first determine whether or not the defendant has 
been previously convicted of two or more offenses of simple pos- 
session or casual exchange of a controlled substance beyond a 
reasonable doubt. If you so find, then you will fix a fine within 
the instructed limits. Your verdict on each of these matters must. 
be unanimous; each juror must agree to any verdict. 


Any record of prior convictions of the defendant is evidence 
which you may consider. A judgment of conviction of any person 
under the same name as that of the defendant may create an 
inference that the identity of such person is the same as the 
defendant. However, the jury is not required to make this 
inference. It is the exclusive province of the jury to determine 
whether the facts and circumstances shown by all the evidence in 


31.05(a) *T.C.A. § 39-17-418(e) and T.C.A. 
'TC.A. § 39-17-418(e). § 39-17-428(b)(3) and (6). 
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the case warrant the inference which the law permits the jury to 
draw.* 


If you find beyond a reasonable doubt that the conviction as 
set in your previous verdict is a third or subsequent conviction, 
then your verdict will be: 


“We, the jury, find the defendant guilty of a third or 
subsequent offense of simple possession or casual exchange of a 
controlled substance.” You will then report the amount of the 
fine. 3 : 


If, however, you find that the defendant has not been previ- 
ously convicted twice of simple possession or casual exchange of a 
controlled substance, or if you have a reasonable doubt thereof, 
then your verdict will be: 


“We, the jury, find the defendant not guilty of Count 
In the event your verdict is that the defendant has commit- 


ted a third or subsequent offense, then the fine you fix would 
replace the fine you reported to the Court by your verdict for 


Count —______.. On the other hand, if you find that the defendant 
is not guilty of Count ______., then the fine which you set in the © 
trial on Count _______ would be the fine for the case. As previ- 


ously stated, the Court would fix other punishment. 


You will take with you the indictment and the Court’s previ- 
ous written instructions. You should follow such previous instruc- 
tions as to the law of consideration of evidence, deliberations, 
reasonable doubt, witnesses and any other relevant matters. 


You may now retire to consider your verdict. 


°T P.I.— Crim. 42.19, Inferences. 
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T.P.I.—Crim. 31.06 Unlawful [distribution] 
[dispensing] of a controlled 
substance 


Any person who commits the offense of unlawful /distribu- 
tion] [dispensing] of a controlled substance is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /distributed/ [dispensed/ a controlled 
substance for any purposes other than one authorized 
by and consistent with [his] [her] professional or oc- 
cupational licensure; 


and 


(2) that the substance was /specify controlled substance], a 
controlled substance. 


[__ s« JJ is a Schedule [_____ ] controlled substance.? 


“Deliver” means the actual, constructive, or attempted 
transfer from one person to another of a controlled substance, 
whether or not there is an agency relationship.* 


“Dispense” means to deliver a controlled substance to an 
ultimate user or research subject by or pursuant to the lawful or- | 
der of a practitioner, including the prescribing, administering, 
packaging, labeling, or compounding necessary to prepare the 
substance for that delivery.* 


“Dispenser” means a practitioner who dispenses.” 


31.06 8§ 39-17-403 — 39-17-416. T.C.A. § 39- 


'C.A. § 53-11-401(a)(1). 17-402(4), 


3 

“Controlled substance” means a eo § ariel eG) 
drug, substance, or immediate precur- ia § 39-17-402(7). 
sor in Schedules I through VII of T.C.A. § 39-17-402(8). 
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“Distribute” means to deliver other than by administering or 
dispensing a controlled substance.® 


“Distributor” means a person who distributes.’ 
COMMENTS 


1. Unlawful distribution or dispensing of a controlled substance is a Class 
D felony, with fines of up to $100,000 for a violation involving a Sched- 
ule I or II controlled substance, $50,000 for a violation involving a Sched- 
ule III or IV controlled substance, $5,000 for a violation involving a 
Schedule V or VI controlled substance, and $1,000 for a violation involv- 
ing a Schedule VII controlled substance. T.C.A. § 58-11-401(b). 


®T.C.A. § 39-17-402(9). "T.C.A. § 39-17-402(10). 
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T.P.I.—Crim. 31.07 Inhaling glue, paint, gasoling; 
aerosol, gases, etc. 


Any person who smells or inhales the fumes from any /glue/ 
[paint] [gasoline] [aerosol] [chlorofluorocarbon gas] [substance 
containing a solvent having the property of releasing toxic vapors 
or fumes/ for an unlawful purpose is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant did smell or inhale /glue/ [paint] 
[gasoline] [aerosol] [chlorofluorocarbon gas] [substance 
containing a solvent having the ttl aKa of releasing 
toxic vapors or fumes]; 


and 


(2) that the defendant did smell or inhale such substance 
for the purpose of causing a condition of [intoxication] 
[inebriation] [elation] [dizziness] [excitement] [stupefac- 
tion/ [paralysis] [dulling of the brain or nervous system] 
[disturbing or distorting of the audio or visual processes]; 


| and 
(3) that the defendant acted intentionally. 


“[Glue] [Paint] [Gasoline] [Aerosol] [Chlorofluorocarbon gas] 
[Substance containing a solvent having the property of releasing 
toxic vapors or fumes/” means and includes any glue, cement, 
paint, gasoline, aerosol, or any other substance of whatever kind 
containing one (1) or more of the following chemical compounds: 
acetone, an acetate, benzene, butyl alcohol, ethyl alcohol, ethylene 
dichloride, isopropy! alcohol, methyl alcohol, methyl ethyl ketone, 
pentachlorophenol, petroleum ether, toluene or any group of 
polyhalogenated hydrocarbons containing fluorine and chlorine.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


31.07 *1.C.A. § 39-17-422(d). 
IT.C.A. § 39-17-422(a). 


923 


31.07 T.PI.—CRIM. Ch. 31 


when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


[It is an exception to this offense that the sale was of a hobby 
or model kit containing as a part thereof a tube or other container 
of glue, or was of a tube or other container of glue immediately in 
conjunction with the sale of a hobby or model kit requiring the 
use of approximately such quantity of glue for the assembly of a 
model.* If the defendant proves this exception by a preponder- 
ance of the evidence,’ you must find [him] [her/ not guilty.] 


[It is an exception to this offense that the transfer of a tube 
or other container of glue was from a parent to [his] [her] own 
child, or from a guardian to [his] [her] own ward.° If the defendant 
proves this exception by a preponderance of the evidence,’ you 
must find [him] [her] not guilty.] 


[It is an exception to this offense that the inhalation of anes- 
thesia was for medical or dental purposes.® If the defendant 
proves this exception by a preponderance of the evidence,’ you 
must find /him/ [her/ not guilty.] 


Comments 


1. A violation of this section is a Class A misdemeanor. T.C.A. § 39-17- 
422(f)(1). 


2. The Committee is of the opinion that the language of T.C.A. § 39-17- 
422(a) and T.C.A. § 39-17-422(e) are words “of similar import” as the term is 
used in T.C.A. § 39-11-202 (Exceptions). 


°T.C.A. § 39-11-106, "T.C.A. § 39-11-202(b)(2). The 

4 trial judge should utilize T.P.I.—Crim. 

oes § 39-17-422(e). 42.01, Preponderance of evidence. 
T.C.A. § 39-11-202(b)(2). The ®NC.A. § 39-17-422(a). 

trial judge should utilize T.P.I1.—Crim. °1.C.A. § 39-11-202(b)(2). The 

“Eiaiad Hos Fe ibek Ione trial judge should utilize T.P.1—Crim. 
®T.C.A. § 39-17-422(e). 42.01, Preponderance of evidence. 
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T.P.I.—Crim. 31.08 Use or possession of glue for 
unlawful purposes ) 


Any person who [uses] [possesses] any glue containing a 
solvent having the property of releasing toxic vapors or fumes for 
an unlawful purpose is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


(1) that the defendant /used/ [possessed] glue containing a 
solvent having the property of releasing toxic vapors or 
fumes; 


and 


(2) that the defendant /used/ [possessed] such glue for the 
purpose of causing a condition of [intoxication] [inebria- 
tion] [elation] [dizziness] [excitement] [stupefaction] [pa- 
ralysis] [dulling of the brain or nervous system] [disturb- 
ing or distorting of the audio or visual processes]; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.” 


“Glue” means and includes any glue of whatever kind 
containing one (1) or more of the following chemical compounds: 
acetone, an acetate, benzene, butyl alcohol, ethyl alcohol, ethylene 
dichloride, isopropyl alcohol, methyl! alcohol, methyl ethyl ketone, 
pentachlorophenol, petroleum ether, toluene or any group of 
polyhalogenated hydrocarbons containing fluorine and chlorine.* 


[“Possession” may be actual or constructive. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 


31.08 § 39-11-301(c) and accompanying Sen- 
'TC.A. § 39-17-422(b). ae Commission Comment. 
?7.C.A. § 39-11-301(b) and T.C.A. T.C.A. § 89-17-422(d), 
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tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]* 


[The law also recognizes that possession may be sole or joint.° 
If one (1) person alone has actual or constructive possession of a 
thing, possession is sole. If two (2) or more persons have actual or 
constructive possession of a thing, their possession is joint.] 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result. of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® 


[It is an exception to this offense that the sale was of a hobby 
or model kit containing as a part thereof a tube or other container 
of glue, or was of a tube or other container of glue immediately in 
conjunction with the sale of a hobby or model kit requiring the 
use of approximately such quantity of glue for the assembly of a 
model.’ If the defendant proves this exception by a preponder- 
ance of the evidence,’ you must find [him] [her] not guilty.] 


‘State v. Williams, 623 S.W.2d . °"1N.C.A, § 39-11-106. 
121 (Tenn. Crim. App. 1981). 9 
, T.C.A. § 39-17-422(e). 
*State v. Copeland, 677 S.W.2d Sse te) 
471 (Tenn. Crim, App. 1984). | T.C.A. § 39-11-202(b)(2). The 
®1.C.A. § 39-11-106. trial judge should utilize T.P.1—Crim. 


42.0 
™P.C.A: § 39-11-106. 1, Preponderance of evidence 
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[It is an exception to this offense that the transfer of a tube 
or other container of glue was from a parent to [his] [her] own 
child, or from a guardian to [his] [her] own ward." If the 
defendant proves this exception by a preponderance of the evi- 
dence,” you must find [him] [her/ not guilty] 


Comments 


1. A violation of this section is a Class A misdemeanor. T.C.A. § 39-17- 
422(f)(1). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-3801(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


3. The Committee is of the opinion that the language of T.C.A. § 39-17- 
422(e) are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions). 


"T.C.A. § 39-17-422(e). trial judge should utilize T.P.1—Crim. 
27C.A, § 39-11-202(b)(2). The 42-01, Preponderance of evidence. 


927 


31.09 T.P.1.—CRIM. Ch. 31 


T.P.1.—Crim. 31.09 Selling, offering to sell, 
delivering or giving glue, 
paint, gasoline, aerosol, 
gases, etc. 


Any person who /sells/ [offers to sell] [delivers] [gives] to an- 
other any /tube/ [container] of [glue] [paint] [gasoline] [aerosol] 
[chlorofluorocarbon gas/ [substance containing a solvent having 
the property of releasing toxic vapors or fumes/ for an unlawful 
purpose is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /sold/ [offered to sell] [delivered/ 
[gave] to a person a /tube/ [container] of [glue] [paint] 
[gasoline] [aerosol] [chlorofluorocarbon gas/ [substance 
containing a solvent having the property of releasing 
toxic vapors or fumes], 


and 


(2) that the defendant had reasonable cause to suspect that 
the [glue] [paint] [gasoline] [aerosol] [chlorofluorocarbon 
gas] [substance containing a solvent having the property 
of releasing toxic vapors or fumes/ would be used for the 
purpose of causing a condition of [intoxication] [inebria- 
tion] [elation] [dizziness] [excitement] [stupefaction] [pa- 
ralysis] [dulling of the brain or nervous system] [disturb- 
ing or distorting of the audio or visual processes/; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


“[Glue] [Paint] [Gasoline] [Aerosol] [Chlorofluorocarbon gas] 
[Substance containing a solvent having the property of releasing 
toxic vapors or fumes/” means and includes any glue, cement, 


31.09 § 39-11-301(c) and accompanying Sen- 
ITNC.A. § 39-17-422(c). tencing Commission Comment. 


27.C.A. § 39-11-301(b) and T.C.A. 
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paint, gasoline, aerosol, or any other substance of whatever kind 
containing one (1) or more of the following chemical compounds: 
acetone, an acetate, benzene, butyl alcohol, ethyl alcohol, ethylene 
dichloride, isopropyl alcohol, methyl alcohol, methyl ethyl ketone, 
pentachlorophenol, petroleum ether, toluene or any group of 
polyhalogenated hydrocarbons containing fluorine and chlorine.® 


[“Sell” or “sale” means a bargained-for offer and acceptance 
and an actual or constructive transfer or delivery of. the 
substance.]* : 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.’ 


[It is an exception to this offense that the sale was of a hobby 
or model kit containing as a part thereof a tube or other container 
of glue, or was of a tube or other container of glue immediately in 
conjunction with the sale of a hobby or model kit requiring the 
use of approximately such quantity of glue for the assembly of a 


57.C.A. § 39-17-422(d). °T.C.A. § 39-11-106. 
6 
4State v. Holston, 94 S.W.3d 507, T.C.A. § 39-11-106. 
510 (Tenn. Crim. App. 2002). "T.C.A. § 39-11-106. 
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model.® If the defendant proves this exception by a preponder- 
ance of the evidence,’ you must find /him] [her] not guilty.]. 


[It is an exception to this offense that the transfer of a tube 
or other container of glue was from a parent to /his/ [her] own 
child, or from a guardian to [his/ [her] own ward." If the 
defendant proves this exception by a preponderance of the evi- 
dence,"’ you must find [him] [her] not guilty.] 


[It is an exception to this offense that the inhalation of anes- 
thesia was for medical or dental purposes.” If the defendant 
proves this exception by a preponderance of the evidence,'* you 
must find [him/ [her] not guilty.] 


Comments 


1. A violation of this section is a Class E felony. T.C.A. § 39-17-422(0(2). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state, T.C.A. § 39-11-301(c), The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


3. The Committee is of the opinion that the language of T.C.A. § 39-17- 


422(a) and T.C.A. § 39-17-422(e) are words “of similar import” as the term is 
used in T.C.A. § 39-11-202 (Exceptions). 


81. C.A. § 39-17-422(e). trial judge should utilize T.P.I.—Crim. 


°1.C.A. § 39-11-202(b)(2). The 42-01, Preponderance of evidence. 
trial judge should utilize T.PI—Crim. | "1 C.A. § 39-17-422(a), 


42.01, Preponderance of evidence. 87 C.A. § 39-11-202(b)(2). The 


WT.C.A, § 39-17-422(e). trial judge should utilize T.P.I.—Crim, 
"TC.A. § 39-11-202(b)(2). The 42.01, Preponderance of evidence. 
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T.P.L.—Crim. 31.10 [Keeping] [Maintaining] a 
| [Location] for Drug Use 


Any person who commits the offense of [keeping] [maintain- 
ing] a [location] for drug use is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /kept/ [maintained] a [store] [shop] 
[warehouse] [dwelling] [building] [vehicle] [boat] [aircraft] 
[structure] [place], 


and 


(2) that the defendant knew at the time of [keeping] [main- 
taining/ that it was /resorted to by persons unlawfully using 
controlled substances for the purpose of using these sub- 
stances] [used for [keeping] [selling] controlled substances]. 


“Controlled substance” means a drug, substance, or immedi- 
ate precursor in Schedules I through VII of §§ 39-17-403 — 39- 
17-416. / _______ ] is a [drug] [substance] [immediate precursor] 
in Schedules I through VII of §§ 39-17-403 — 39-17-416.° 


“Knew” means that a person acts knowingly with respect to 
the conduct or to circumstances surrounding the conduct when 
the person is aware of the nature of the conduct or that the cir- 
cumstances exist. A person acts knowingly with respect to a result 
of the person’s conduct when the person is aware that the conduct 
is reasonably certain to cause the result.’ 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


31.10 relying, to ensure a unanimous ver- 
TC.A. § 53-11-401(a)(5). dict, and insert the name of that con- 
21f the use of more than one con- trolled substance into element two. 
trolled substance is BV eed a ne 5T.C.A. § 39-17-402(4). 
indictment or raised in the proof, the 4 
trial judge should make the State elect Mer s 
upon which controlled substance it is T.C.A. § 39-11-301(a)(2), 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


COMMENTS 
1. This offense is a Class D felony. T.C.A. § 53-11-401(b)(1). 


2. Fines for this offense differ with different schedules of controlled 
substances: 


For a violation involving a Schedule I or II controlled substance, 
$100,000. 


For a violation involving a Schedule III or IV controlled substance, 
$50,000. 


For a violation involving a Schedule V or VI controlled substance, 
$5,000. 


For a violation involving a Schedule VII controlled substance, $1,000. 


T.C.A. § 53-11-401(b)(2). 


67.C.A. § 39-11-106. 
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T.P.I.—Crim. 31.11 Obtaining controlled 
substance by fraud 


Any person who knowingly or intentionally /acquires/ [ob- 
tains] [attempts to acquire] [attempts to obtain] possession of a 
controlled substance by /misrepresentation] [fraud] [forgery] [de- 
ception] [subterfuge] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant did /acquire] [obtain] [attempt to 


acquire] [attempt to obtain] possession of ______, a 
Schedule —__ controlled substance; 
and 


(2) that the defendant did so by the use of /misrepresenta- 
tion] [fraud] [forgery] [deception] [subterfuge]; 


and 
(3) that the defendant acted knowingly or intentionally. 


[The trial judge may wish to utilize T.P.I. — Crim. 4.01, 
Criminal Attempt.| 


[‘Deception” occurs when a person knowingly: 


((A) creates or reinforces a false impression by words or 
conduct, including false impressions of fact, law, value 
or intention or other state of mind that the person does 
not believe to be true;] | 


((B) prevents another from acquiring information which 
would likely affect the other’s judgment in the transac- 
tion;| 


[((C) fails to correct a false impression of law or fact the 
person knows to be false and: (i) the person created; or 
(ii) knows is likely to influence another;]| 


31.11 
IT.C.A. § 53-11-402(a)(3). 
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((D) fails to disclose a lien, security interest, adverse claim 
or other legal impediment to the enjoyment of the prop- 
erty, whether the impediment is or is not valid, or is or 
is not a matter of public record;] 


[((E) employs any other scheme to defraud;] or : 


((F) G) promises performance which at the time the person 
knew he or she did not have the ability to perform 
or which the person does not intend to perform or 
knows will not be performed, except mere failure to 
perform is insufficient to establish that the person 
did not intend to perform or knew the promise would 
not be performed; 


(ii) promising performance includes issuing a check or 
similar sight order for the payment of money or use 
of a credit or debit card when the person knows the 
check, sight order, or credit or debit slip will not be 
honored for any reason].? 


“Deception” does not include falsity as to matters having no 
pecuniary significance or puffing by statements unlikely to 
deceive ordinary persons in the group addressed.]*] 


(“Forgery” means to alter, make, complete, execute or 
authenticate any writing so that it purports to be the act of an- 
other who did not authorize that act.]* 


[‘Fraud” is defined as the term is used in normal conversa- 
tion and includes, but is not limited to, deceit, trickery, misrepre- 
sentation and subterfuge.]® 


[“Misrepresentation” means any manifestation by words or 
other conduct by one (1) person to another that, under the cir-. 
cumstances, amounts to an intentional assertion not in accor- 
dance with the true facts; or an untrue statement of fact, 
intentionally made, which when given its natural and ordinary 
meaning leads the mind ofthe person to whom it is made to a 


27T.C.A. § 39-11-1006. 4T.C.A. § 39-14-114(b). 
3T.C.A. § 39-11-106. 5T.C.A. § 39-11-106. 
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false understanding of the facts or conditions that exist; a state- 
ment made and intended to deceive or mislead.]° 


[“Subterfuge” means any plan or action which is intended to 
deceive or mislead a person upon whom some scheme or strategy 
is employed to achieve a result that would not otherwise be 
accomplished. | 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the. person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


Comments 
1. Drug fraud is a Class D felony. T.C.A. § 53-11-402(b)(1). 


2. Fines for this offense differ with different schedules of controlled 
substances: | 


(A) MON OUUGL OTA LL tans hisinv romain unmet med roses TRE a $100,000 
(B) Bestisd tiles Toni] Valet Ge eaerreers, artim cerns 50,000 
(C) Br Redule Voor lien, el tone cies Ma vaca het ces 5,000 
(D) Shane te eA NR ence ale, ac Tyeramselaeselealar eat gh yin, seater 4 il,000 


T.C.A. § 53-11-402(b)(2). 


SBlack’s Law Dictionary (8th Ed. ST'C.A. § 39-11-106. 
2004). | 


'TC.A, § 39-11-106. 
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Any person who knowingly or intentionally /acquires/ [ob- 
tains] [attempts to acquire] [attempts to obtain] possession of a 
controlled substance by /misrepresentation] [fraud] [forgery] [de- 
ception] [subterfuge] [identity theft] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' ! 


(1) that the defendant did /acquire] [obtain] [attempt to 


acquire] [attempt to obtain] possession of _______, a 
Schedule —__— controlled substance; 
and 


(2) that the defendant did so by the use of /misrepresenta- 
tion] [fraud] [forgery] [deception] [subterfuge] [identity 
theft];? 


and 
(3) that the defendant acted knowingly or intentionally. 


[The trial judge may wish to utilize T.P.I. — Crim. 4.01, 
Criminal Attempt.] 


[“Deception” occurs when a person knowingly: 


((A) creates or reinforces a false impression by words or 
conduct, including false impressions of fact, law, value 
or intention or other state of mind that the person does 
not believe to be true;] 


((B) prevents another from acquiring information which 
would likely affect the other’s judgment in the transac- 


tion;] 
31.11(a) TPI — Crim. 11.35(a), Identity theft, if 
™C.A. § 53-11-416(a)(1). this bracket is used. 


*The trial judge should charge 
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((C) fails to correct a false impression of law or fact the 
person knows to be false and: (i) the person created; or 
(ii) knows is likely to influence another;] 


((D) fails to disclose a lien, security interest, adverse claim 
or other legal impediment to the enjoyment of the prop- 
erty, whether the impediment is or is not valid, or is or 
is not a matter of public record;] 


(EZ) employs any other scheme to defraud;] or 


((F) G) promises performance which at the time the person 
knew he or she did not have the ability to perform 
or which the person does not intend to perform or 
knows will not be performed, except mere failure to 
perform is insufficient to establish that the person 
did not intend to perform or knew the promise would 
not be performed; 


(ii) promising performance includes issuing a check or 
similar sight order for the payment of money or use 
of a credit or debit card when the person knows the 
check, sight order, or credit or debit slip will not be 
honored for any reason].* 


[“Deception” does not include falsity as to matters having no 
pecuniary significance or puffing by statements unlikely to 
deceive ordinary persons in the group addressed.]*| 


[“Forgery” means to alter, make, complete, execute or 
authenticate any writing so that it purports to be the act of an- 
other who did not authorize that act.]° 


[“Fraud” is defined as the term is used in normal conversa- 
tion and includes, but is not limited to, deceit, trickery, misrepre- 
sentation and subterfuge.]° — 


[‘Misrepresentation” means any manifestation by words or 
other conduct by one (1) person to another that, under the cir- 
cumstances, amounts to an intentional assertion not in accor- 
dance with the true facts; or an untrue statement of fact, 
intentionally made, which when given its natural and ordinary 


3T.C.A. § 39-11-106. 5T.C.A. § 39-14-114(b). 
47. C.A, § 39-11-106. 6T.C.A. § 39-11-106. 
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meaning leads the mind of the person to whom it is made to a 
false understanding of the facts or conditions that exist; a state- 
ment made and intended to deceive or mislead.]’ 


-[“Subterfuge” means any plan or action which is intended to 
deceive or mislead a person upon whom some scheme or strategy 
is employed to achieve a result that would not otherwise be 
accomplished.] 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


COMMENTS 


1. Prescription drug fraud shall be punished in the same manner as a 
violation of T.P.I. — Crim. 31,11, Obtaining controlled substance by 
fraud. T.C.A. § 53-11-416(a)(6), 


2, A violation of this offense is a continuing offense because it may involve 
an unlawful taking and use of personal identifying information that 
remains in the lawful possession of a victim wherever the victim cur- 
rently resides or is found. Such unlawful taking and use may. be ele- 
ments of this offense and continues to occur wherever the victim resides 
or is found. T.C.A. § 53-11-416(a)(2). The term “victim” shall include, but 
not be limited to, the person whose personal identifying information, as 
defined in § 39-14-150(e), was acquired, obtained, possessed, bought, or 
used in violation of this offense or sold, transferred, given, traded, loaned, 
delivered, or possessed in violation of this offense, 


The term “victim” shall also include, but not be limited to, a physician, 
nurse practitioner, or other health care provider whose personal identify- 
ing information was unlawfully used. T.C.A. § 53-11-416(a)(3). 


If a victim of this offense resides or is found in this state, an essential el- 
ement of the offense is committed in this state, and a defendant is subject 
to prosecution in this state, regardless of whether the defendant was 
ever actually in this state. T.C.A. § 53-11-416(a)(4). 


’Black’s Law Dictionary (8** Ed. °1C.A. § 39-11-106. 
2004). 


®7.C.A. § 39-11-106. 
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Venue for this offense shall be in any county where an essential element 
of the offense was committed, including, but not limited to, in any county 
where the victim resides or is found, regardless of whether the defendant 
was ever actually in such county. T.C.A. § 53-11-416(a)(5). 
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T.P.I.—Crim. 31.12 [Reserved] 
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T.P.1.—Crim, 31.12(a) Supplemental instruction: 
Drug-free zone’ 


If you find the defendant(s) guilty of ___.___ in 
Count ________ beyond _ a reasonable doubt, it will then be your 
duty to determine whether or not this act occurred /on the 
grounds or facilities of a school] [within one thousand feet (1,000°) 
of the real property that comprises a [public] [private] [elementary 
school] [middle school] [secondary school] [preschool] [child care 
agency/ [public library] [recreational center] [park]]. 


If you find that this act occurred /on the grounds or facilities 
of a school] [within one thousand feet (1,000’) of the real property 
that comprises a [public] [private] [elementary school] [middle 
school] [secondary school] [preschool] [child care agency] [public 
library] [recreational center] [park]], beyond a reasonable doubt, 
you will indicate in your verdict for this count “We, the jury, also 
find the defendant(s) guilty of committing this act /on the grounds 
or facilities of a school] [within one thousand feet (1,000°) of the 
real property that comprises a [public] [private] [elementary 
school] [middle school] [secondary school] [preschool] [child care 
agency] [public library] [recreational center] [park]]. 


If you find the State has not proven that this act occurred 
[on the grounds or facilities of a school] [within one thousand feet 
(1,000’) of the real property that comprises a [public] [private] 
[elementary school] [middle school] [secondary school] [preschool] 
[child care agency] [public library] [recreational center] [park], 
then you shall indicate in your verdict for this count “We, the 
jury do not find beyond a reasonable doubt that this act occurred 
[on the grounds or facilities of a school] [within one thousand feet 
(1,000’) of the real property that comprises a [public/ [private] 
[elementary school] [middle school] [secondary school] [preschool] 
[child care agency] [public library] [recreational center] [park]].” 


Your verdict must be unanimous. 


COMMENTS 


1. Felony possession with intent or manufacture, sale or delivery of con- 
trolled substances is not a lesser-included offense of committing those 
crimes in a drug-free zone. Therefore, the jury’s finding as to drug-free 


31.12(a) 
CA, 8 39-17-4332. 
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zone must be stated by the jury in a separate finding. See State v. 
Jordan, E2018-00471-CCA-R3-CD, 2020 WL 360518 (Tenn. Crim. App., 
Knoxville, 1/21/20) citing State v, Smith, 48 S.W.3d 159, 167-68 (Tenn. 
Crim. App. 2000). 


2. If the offense occurred on the grounds or facilities of any school or within 
one thousand feet (1,000’) of the real property that comprises a public or 
private elementary school, middle school, or secondary school, the 
defendant shall be punished one (1) classification higher than is provided 
in § 39-17-417(b)-(i) for such violation, the maximum fines to be imposed 
are increased, and the minimum sentence in the defendant’s range must 
be served at 100%. See T.C.A. § 39-17-432 and Davis v. State, 313 S.W.3d 
751, 760-66 (Tenn. 2010). If the offense occurred on the grounds or facil- 
ities of a preschool, childcare center, public library, recreational center 
or park, the defendant shall be punished one (1) classification higher for 
purposes of the fines set out in T.C.A. § 39-17-432(b)(2), and the mini- 
mum sentence in the defendant’s range must be served at 100%, but the 
defendant shall not be punished one (1) classification higher for purposes 
of incarceration. | | 
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T.P.I.—Crim. 31.12(b) Supplemental instruction: 
Intended recipient under 
eighteen (18) years of age' 


If you find the defendant(s) guilty of in 
Count _______ beyond _ a reasonable doubt, it will then be your 
duty to determine whether or not the recipient or the intended 
recipient of the controlled substance was under eighteen (18) 
years of age. 


If you find the intended recipient of the controlled substance 
was under eighteen (18) years of age, beyond a reasonable doubt, 
you will indicate in your verdict for this count “We, the jury, also 
find the defendant(s) guilty of committing this act when the 
intended recipient of the controlled substance was under eigh- 
teen (18) years of age. 


If you find the State has not proven that the intended recipi- 
ent of the controlled substance was under eighteen (18) years of 
age, then you shall indicate in your verdict for this count “We, 
the jury do not find beyond a reasonable doubt that the intended 
recipient of the controlled substance was under eighteen (18) 
years of age. 


Your verdict must be unanimous. 
COMMENTS 


1. Felony possession with intent to sell or deliver, or manufacture, sale or 
delivery of controlled substances is not a lesser-included offense of com- 
mitting those crimes with the intended recipient being under eighteen 
(18) years of age. Therefore, the jury’s finding as to the age of the 
intended recipient must be stated by the jury in a separate finding. See 
State v. Jordan, E2018-00471-CCA-R3-CD, 2020 WL 360518 (Tenn. 
Crim. App., Knoxville, 1/21/20) citing State v. Smith, 48 S.W.3d 159, 
167-68 (Tenn. Crim. App. 2000), stating that committing these acts in a 
drug-free school zone was not a greater offense, but only a sentence 
enhancement. 


2. If the jury finds that the intended recipient of the controlled substance 
was under eighteen (18) years of age, the offender shall be punished one 
(1) classification higher than provided in subsection T.C.A. § 39-17- 
417(k). 


$1.12(b) 
'T.C.A. § 89-17-41 7(k). 
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31.13 


T.P.I.—Crim. 31.13. Fixing weight 

If you find the defendant guilty of /_____] beyond a rea- 
sonable doubt, you must go further and fix the range of weight of 
the controlled substance. 


The state has the burden of proving this weight beyond a 
reasonable doubt. The jury will fix the weight of the controlled 
substance /manufactured] [delivered] [sold] [possessed/ along with 
its verdict by indicating which of the following ranges the weight 
falls within: 


[Here insert the applicable weight ranges] 


[In deciding the weight of the substance alleged to contain 
[_______], the jury may not consider the weight of any material 
that must be separated or removed from the controlled substance 


before the controlled substance can be used or consumed.|' 


31.13 


'The trial judge should instruct 
this language whenever the controlled 
substance must be separated out to be 
used or consumed. Although T.C.A. 
§ 39-17-417 uses the language “any 
substance containing” in listing the 


different weights and punishments, 
the Court of Criminal Appeals has 
held that the “market-oriented ap- 
proach” should be used in deciding 
weight. See State v. Magness, 165 
S.W.3d 300 (Tenn. Crim. App. 2004), 
app. denied (Tenn. Feb. 28, 2005). 
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T.P.I.—Crim. 31.14 Promoting methamphetamine 
manufacture 


Any person who commits the offense of promoting metham- 
phetamine manufacture is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant /sold/ [purchased] [acquired] [deliv- 
ered] any [chemical] [drug] [ingredient] [apparatus/ that 
could be used to produce methamphetamine; 


and 


(2) that the defendant knew that the /chemical/ [drug] [in- 
gredient] [apparatus] would be used to produce metham- 
phetamine, or had reckless disregard of its intended 
use. | 


or 
[Part B: 


(1) that the defendant /purchased/ [possessed/ more than 
nine (9) grams of an immediate methamphetamine 
precursor; 


and 


(2) (a) that the defendant did so with the intent to manu- 
facture methamphetamine; | 


or 


(b) that the defendant did so with the intent to deliver 
the precursor to another person who the defendant 
knew intended to manufacture methamphetamine, 
or with reckless disregard of that person’s intent.] 


31.14 by Public Acts of 2005, Chapter 18, 
'T.C.A, § 39-17-433, as amended efective March 30, 2005. 
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31.14 


4 1507 
[Part C: 


(1) that the defendant permitted a person to use any 
structure or real property that the defendant /owned/ 
[had control of]; . 


and 


(2) that the defendant knew the person intended to use the 
structure to manufacture methamphetamine, or had 
reckless disregard of that person’s intent.] 

{If you find from the proof that the defendant possessed more 
than 15 grams [for offenses committed prior to 7/1/11: 20 
grams] of an immediate methamphetamine precursor, you, the 
Jury, are permitted to infer that it was possessed with intent to 
promote methamphetamine manufacture.]? [You have heard proof 
from a law enforcement officer who has been allowed to give 
expert testimony that a particular /chemical/ [drug] [ingredient] 
[apparatus] can be used to manufacture methamphetamine. For 
purposes of such testimony, you, the Jury, are permitted to infer 
that any commercially sold product contains or contained the 
product that it is represented to contain on its packaging or 
labels.]* [However, you are never required to make this inference 
[these inferences]. It is the exclusive province of the jury to 
determine whether the facts and circumstances shown by the ev- — 
idence in this case warrant any inference which the law permits 
you, the Jury, to draw. Also, the inference may be rebutted by 
other evidence and circumstances. It is for the jury to determine, 
after a consideration of all the evidence, whether to make the 
inference which the law permits, the correctness of such infer- 
ence, and what weight is to be given to such evidence.| 


[“Deliver” or “delivery” means the actual, constructive, or at- 


*This is a rewording of T.C.A. 
§ 39-17-433(c). The statute provides 
that possession “shall be prima facie 
evidence.” In the Committee’s opinion, 
the statutory language creates an un- 
constitutional mandatory presump- 
tion. Additional language taken from 
T.P.J.—Crim. 42.19 has been added 
regarding permissible inferences. 


‘This is a rewording of T.C.A. 
§ 39-17-483(b). The statute provides 
that “a rebuttable presumption is cre- 
ated.” In the Committee’s opinion, the 
statutory language creates an uncon- 
stitutional mandatory presumption. 
Additional language taken from T.P.I.— 
Crim. 42.19 has been added regarding 
permissible inferences, 
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tempted transfer from one person to another of a controlled 
substance, whether or not there is an agency relationship.]* 


_ (“Immediate methamphetamine precursor” means ephedrine, 
pseudoephedrine or phenylpropanolamine, or their salts, isomers 
or salts of isomers, or any drug or other product that contains a 
detectable quantity of ephedrine, pseudoephedrine or phenylpro- 
panolamine, or their salts, isomers or salts of isomers.]° 


“Manufacture” means the production, preparation, propaga- 
tion, compounding, conversion or processing of a controlled 
substance, either directly or indirectly by extraction from sub- 
stances of natural origin, or independently by means of chemical 
synthesis, and includes any packaging or repackaging of the 
substance or labeling or relabeling of its container. “Manufacture” 
includes the preparation or compounding of methamphetamine, 
its salts, isomers, and salts of its isomers by an individual for the 
individual’s own use.° 


[There are two types of possession recognized in the law: 
actual possession and constructive possession. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]’ 


[The law also recognizes that possession may be sole or joint.® 
If one (1) person alone has actual or constructive possession of a 
thing, possession is sole. If two (2) or more persons have actual or 
constructive possession of a thing, their possession is joint.| 


[“Structure” means any house, apartment building, shop, 
barn, warehouse, building, vessel, railroad car, cargo container, 
motor vehicle, housecar, trailer, trailer coach, camper, mine, 
floating home, watercraft, or any other structure capable of hold- 
ing a clandestine laboratory.]° 


[“Recklessly” means that a person acts recklessly with re- 


4T.C.A. § 39-17-402(6). 121 (Tenn. Crim. App. 1981). 


°T.C.A. § 39-17-402(13). ®State v. Copeland, 677 S.W.2d 
67.C.A. § 39-17-402(15), incombi- 471 (Tenn. Crim, App, 1984). 
nation with T.C.A. § 39-17-417(m). °1C.A. § 39-17-433(d). 


7State v. Williams, 623 S.W.2d 
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spect to circumstances surrounding the conduct or the result of 
the conduct when the person is aware of, but consciously 
disregards, a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the accused person’s 
standpoint.]" | 


[The requirement of “recklessly” is also established if it is 
shown that the defendant acted intentionally or knowingly.]” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]"* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


Comments 


1. Promoting methamphetamine manufacture is a Class D felony. T.C.A. 
§ 39-17-433(f). 


2. For offenses committed on or after July 1, 2011, if the chemical, drug, in- 
gredient, or apparatus to produce methamphetamine was purchased in more 
than one county, venue for purposes of prosecution is proper in any county in 
which such an item was purchased. If immediate methamphetamine precursors 
were purchased in more than one county, venue for purposes of prosecution is 
proper in any county in which a precursor was purchased. T.C.A. § 39-17-483(e). 


10C.A. § 39-11-106. —— - BNCLA. § 39-11-301(a)(2). 
TOA. § 39-11-301(a)(2). “nc. § 39-11-106. 
27 CA. § 39-11-106. : . 
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T.P.I.—Crim. 31.15 Initiating the manufacture of 
methamphetamine 


Any person who commits the offense of initiating the 
manufacture of methamphetamine is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' | 


(1) that the defendant initiated a process intended to result 
in the manufacture of any amount of methamphetamine; 


and 
(2) that the defendant acted knowingly. 


[You have heard proof from a law enforcement officer who 
has been allowed to give expert testimony that a particular pro- 
cess can be used to manufacture methamphetamine. For purposes 
of such testimony, you, the Jury, are permitted to infer that any 
commercially sold product contains or contained the product that 
it is represented to contain on its packaging or labels.*? However, 
you are never required to make this inference. It is the exclusive 
province of the jury to determine whether the facts and circum- 
stances shown by the evidence in this case warrant any inference 
which the law permits you, the Jury, to draw. Also, the inference 
may be rebutted by other evidence and circumstances. It is for 
the jury to determine, after a consideration of all the evidence, 
whether to make the inference which the law permits, the cor- 
rectness of such inference, and what weight is to be given to such 
evidence. | 


(“Immediate methamphetamine precursor” means ephedrine, 
pseudoephedrine or phenylpropanolamine, or their salts, isomers 
or salts of isomers, or any drug or other product that contains a 


31.15 ated.” In the Committee’s opinion, the 

1 statutory language creates an uncon- 

T.C.A. § 39-17-435(a). stitutional mandatory presumption. 

*This is a rewording of T.C.A. Additional language taken from T.P.I.— 

§ 39-17-435(d). The statute provides Crim. 42.19 has been added regarding 
that “a rebuttable presumption is cre- permissible inferences. 
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detectable quantity of ephedrine, pseudoephedrine or phenylpro- 
panolamine, or their salts, isomers or salts of isomers.]° 


“Initiated” means that the defendant: 


(a) began the extraction of an immediate methamphetamine 
precursor from a commercial product, 


(b) began the active modification of a commercial product 
for use in methamphetamine creation, or 


(c) heated or combined any substance or substances which 
could be used in methamphetamine creation.‘ 


“Manufacture” means the production, preparation, propaga- 
tion, compounding, conversion or processing of a controlled 
substance, either directly or indirectly by extraction from sub- 
stances of natural origin, or independently by means of chemical 
synthesis, and includes any packaging or repackaging of the 
substance or labeling or relabeling of its container. “Manufacture” 
includes the preparation or compounding of methamphetamine, 
its salts, isomers, and salts of its isomers by an individual for the 
individual’s own use.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ ' g 


“Intentionally” or “intended” means that a person acts 
intentionally with respect to the nature of the conduct or to a 
result of the conduct when it is the person’s conscious objective or 
desire to engage in the conduct or cause the result.® 


[It is not a defense that the chemical reaction is not complete, 


9T.C.A. § 39-17-402(13). ®71.C.A, § 39-11-106. 


BU ds § 39-17-435(c), "D.C.A, § 39-11-301(a)(2). 
C.A. § 39-17-402(15), in combi: ; 
nation with T.C.A. § 39-17-417(m). T.C.A. § 89-11-106. 
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that no. methamphetamine was actually created, or that the pro- 
cess would not actually create methamphetamine if completed.]° 


Comments 
1. Initiating the manufacture of methamphetamine is a Class B felony. 


2. A person may not be prosecuted for a violation of this offense and also 
for a violation of T.C.A. § 39-17-417. 


°T.C.A. § 39-17-435(b). 
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T.P.I1.—Crim. 31.16 Use or possession of false 
drug test device 


Any person who commits the offense of [using] [possession of] 
a false drug test device is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /used/ [possessed with the intent to 
use] a [substance] [device] designed to falsify the results 
of a drug test of the defendant; 


and 
(2) that the defendant acted intentionally. 


“Drug test” means a lawfully administered test designed to 
detect the presence of a controlled substance [only for offenses 
committed on or after 5/15/12: or a controlled substance 
analogue].’ 


[There are two types of possession recognized in the law: 
actual possession and constructive possession. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]° 


[The law also recognizes that possession may be sole or joint.’ 
If one (1) person alone has actual or constructive possession of a 
thing, possession is sole. If two (2) or more persons have actual or 
constructive possession of a thing, their possession is joint.] 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


31.16 17-402(4). 


'T.C.A, § 89-17-437(a). “State v. Williams, 623 S.W.2d 
“Controlled substance” means a 121 (Tenn. Crim. App. 1981). 
drug, substance, or immediate precur- 4 
sor in Schedules I through VII of State v. Copeland, 677 S.W.2d 
§§ 39-17-403 — 39-17-416. T.C.A. § 39- 471 (Tenn. Crim. App. 1984). 


952 


Ch. 31 DRUGS 31.16 


when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


Comments 


1. Use or possession of a false drug test device is a Class A misdemeanor. 


ST. C.A. § 89-11-106. 
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T.P.L—Crim. 31.17 Controlled substance 
analogues: manufacture, 
delivery, dispensing or sale 


Any person who commits the offense of unlawful /manufac- 
ture] [delivery] [dispensing] [sale] of a controlled substance is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /manufactured/ [delivered] [dis- 
pensed] [sold] [specify controlled substance analoguel, a 
controlled substance analogue; 


and 
(2) that the defendant acted knowingly; 
[and 


(3) that the offense involved the /manufacture] [delivery] 
[dispensing] [sale] of the controlled substance analogue 
to a minor. | 


[/-——_______] is a controlled substance analogue.]? 
[‘Minor” means any person under eighteen (18) years of age.]® 


[“Sell” or “sale” means a bargained-for offer and acceptance 
and an actual or constructive transfer or delivery of the 
substance.]* | 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to the circumstances surrounding the 
conduct when the person is aware of the nature of the conduct or 
that the circumstances exist. A person acts knowingly with re- 


31.17 5T.C.A, § 39-11-106. 
'TC.A. § 39-17-454(c). ‘State v. Holston, 94 S.W.3d 507, 
*See Comment 2. 510 (Tenn. Crim, App. 2002). 
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spect to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result.° 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.® 


' “Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


COMMENTS 


1. A first violation of this offense is a Class D felony. A second or 
subsequent violation is a Class C felony. If the offense involves the delivery, 
dispensing or sale of a controlled substance analogue to a minor, the defendant 
shall be punished one classification higher than the punishment for delivering, 
dispensing or selling to an adult. T.C.A. § 39-17-454(g), 


2. If the substance in question is listed as prohibited in T.C.A. § 39-17-452, 
it is a controlled substance analogue by law and the jury can be so instructed. 
T.C.A, § 39-17-454(a)(1)(C). If not, it becomes a jury question and T.P.I. 31.20, 
Controlled substance analogue, must be given, which is a slight rewording of 
T.C.A. § 89-17-454(a) and (b). | 


5T.C.A. § 39-11-106. "T.C.A. § 39-11-106. 
°7.C.A. § 39-11-301(a)(2). 
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T.P.I.—Crim. 31.18 Controlled substance 
analogues: possession with 
intent to manufacture, 
deliver, dispense or sell 


Any person who knowingly possesses with intent to /manufac- 
ture] [deliver] [dispense] [sell] a controlled substance analogue is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' : 


(1) the defendant knowingly possessed [specify controlled 
substance analogue/, a controlled substance analogue; 


and 


(2) the defendant intended to /manufacture/ [deliver] 
[dispense] [sell] such controlled substance analogue; 


(—________-__.___/ is a controlled substance analogue.|’ 


[It may be inferred*® from the amount of controlled substance 
analogue possessed by an offender, along with other relevant 
facts surrounding the arrest, that the controlled substance 
analogue was possessed with the purpose of selling or otherwise 
dispensing it.]* 


[It may be inferred’ from circumstances indicating a casual 
exchange among individuals of a controlled substance analogue 
that the controlled substance analogue so exchanged was pos- 
sessed not with the purpose of selling or otherwise dispensing it.® 
You are instructed that “exchange” means to part with, give, or 
transfer a substance in consideration of something received as an 
equivalent.’ “Casual” means without design. The term “casual 


31.18 *The trial judge should utilize 
'ICLA. § 39-17-454(c). iM EAE ca Crim. 42.19, Inferences. 
2 T.C.A. § 39-17-454(e). 
See Comment 2. 7 
3 ene Roadie Webster’s Third New 
The trial judge should utilize 7) tornational Dictionary (1983), cited 
T.P.I. — Crim. 42.19, Inferences. in State v. Helton, 507 S.W.2d 117 
*T.C.A. § 39-17-454(e). (Tenn. 1974). 
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exchange” does not exclude a transaction in which money is 
involved. SEE COMMENT THREE] 


[There are two types of possession recognized in the law: 
actual possession and constructive possession. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]® 


[The law also recognizes that possession may be sole or joint.” 
If one (1) person alone has actual or constructive possession of a 
thing, possession is sole. If two (2) or more persons have actual or 
constructive possession of a thing, their possession is joint.| 


[“Sell” or “sale” means a bargained-for offer and acceptance 
and an actual or constructive transfer or delivery of the 
substance.]" 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


COMMENTS 


1. A first violation of this offense is a Class D felony. A second or 
subsequent violation is a Class C felony. T.C.A. § 39-17-454(g). 


®State v. Helton, 507 S.W.2d 117 ‘IState v. Holston, 94 S.W.3d 507, 


(Tenn. 1974). 510 (Tenn. Crim. App. 2002). 
°State v. Williams, 623 S.W.2d 1270 A. § 39-11-106. 


121 (Tenn. Crim. App. 1981). “0 
"State v. Copeland, 677 S.W.2d beatin bade OMe ee 
471 (Tenn. Crim. App. 1984). T.C.A. § 39-11-16, 
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2. If the substance in question is listed as prohibited in T,C.A. § 39-17-452, 
it is a controlled substance analogue by law and the jury can be so instructed. 
T.C,A. § 89-17-454(a)(1)(C). If not, it becomes a jury question and T.P.I. 31.20, 
Controlled substance analogue, must be given, which is a gight poworuing of 
T.C.A. § 89-17-454(a) and (b). 


3. Even though casual exchange is not a lesser included offense of posses- 
sion with intent to sell or deliver, State v. Nelson, 275 S.W.3d 851, 865 (Tenn. 
Crim. App. 2008) (citing State v. Timothy Wayne Grimes, No. M2001-01460- 
CCA-R3-CD, 2002 WL 31873472, at *6 (Tenn. Crim. App. Oct. 16, 2002)), our 
courts have held that if there is evidence from which a jury could reasonably 
infer that there was an exchange, the inference must be charged. Grimes, at *6. 
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T.P.I.—Crim. 31.19 Simple possession or casual 
~ exchange of a controlled 
substance analogue 


Any person who commits the offense of [simple possession] 
[casual exchange] of a controlled substance analogue is guilty of a 
crime. | | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:’ 


(1) that the defendant knowingly /possessed/ [casually ex- 
-changed/ a small amount of a controlled substance 
analogue not in excess of one (1) gram; 


and 


(2) that the substance was [specify controlled substance 
analogue], a controlled substance analogue. 


[___________is a controlled substance analogue.]* 


[It may be inferred’ from circumstances indicating a casual 
exchange among individuals of a controlled substance analogue 
that the controlled substance analogue so exchanged was pos- 
sessed not with the purpose of selling or otherwise dispensing it.’ 
You are instructed that “exchange” means to part with, give, or 
transfer a substance in consideration of something received as an 
equivalent.® “Casual” means without design. The term “casual 
exchange” does not exclude a transaction in which money is 
involved.]° 


[There are two types of possession recognized in the law: 
actual possession and constructive possession. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 


31.19 *T.C.A. § 39-17-454(e). 
'TC.A. § 39-17-454(d). "Webster's Third New Interna- 
9 _ tional Dictionary (1983), cited in State 
See Comment 2. y. Helton, 507 S.W.2d 117 (Tenn. 1974). 
“The trial judge should utilize *State v. Helton, 507 S.W.2d 117 
T.P.I. — Crim. 42.19, Inferences. (Tenn. 1974). 
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tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]’ 


[The law also recognizes that possession may be sole or joint.® 
If one (1) person alone has actual or constructive possession of a 
thing, possession is sole. If two (2) or more persons have actual or 
constructive possession of a thing, their possession is joint.|] 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally." 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


COMMENTS 


1. A violation of this offense is a Class A misdemeanor. T.C.A. § 39-17- 
454(g)(4). 


2. If the substance in question is listed as prohibited in T.C.A. § 39-17-452, 
it is a controlled substance analogue by law and the jury can be so instructed. 
T.C.A, § 39-17-454(a)(1)(C). If not, it becomes a jury question and, T.P.I. 31,20, 
Controlled substance analogue, must be given, which is a slight rewording of 
T.C.A. § 39-17-454(a) and (b). 


’State v. Williams, 623 S.W.2d °T.C.A. § 39-11-106. 
121 (Tenn. Crim. App. 1981). 10 

8State v. Copeland, 677 S.W.2d agin SSP LAD Hate, 
471 (Tenn. Crim. App. 1984). T.C.A. § 39-11-106. 
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T.P.I1.—Crim. 31.20 Controlled substance 
analogue 


One of the issues in this case is whether the substance alleg- 
edly /possessed/ [manufactured] [delivered] [dispensed] [sold] 
[casually exchanged] [represented] [advertised] [inferred] was a 
controlled substance analogue. The state has the burden of prov- 
ing this fact beyond a reasonable doubt. 


[Only for offenses committed prior to 7/1/13: “Controlled 
substance analogue” means a capsule, pill, powder, product or 
other substance, however constituted: 


(A) That has the stimulant, depressant, or hallucinogenic 
effect on the central nervous system of a controlled substance; 
and. | 


(B) The chemical structure of which is a derivative of, or 
substantially similar to, the chemical structure of a controlled 
substance. ] 


or 


[Only for offenses committed on or after 7/1/13: “Con- 
trolled substance analogue” means a capsule, pill, powder, prod- 
uct or other substance, however constituted, that has the 
stimulant, depressant, or hallucinogenic effect on the central ner- 
vous system of a controlled substance; and has a chemical 
structure which is a derivative or structural analogue of the 
chemical structure of a controlled substance, and the structure of 
the tested item differs in no more than two (2) atoms, one (1) 
functional group, or one (1) double bond, from the structure of a 
controlled substance. ] 


“Controlled substance analogue” does not include: 
(A) A controlled substance; 


(B) Any substance for which there is an approved use 
or new drug application by the federal food and drug 
administration; 


(C) Any compound, mixture, or preparation that 
contains any controlled substance that is not for administra- 
tion to a human being or animal, and that is packaged in 
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such form.or concentration, or with adulterants or denatur- 
ants, so that as packaged it does not present any significant 
potential for abuse; or | 


(D)... Any substance to which an investigational exemp- 
tion applies under Section 505 of the Food, Drug and 
Cosmetic Act, 21 U.S.C. § 355, but only to the extent that 
conduct with respect to the substance is pursuant to such 
exemption. 


In determining whether a substance is a controlled substance 
analogue, you shall consider the following factors along with any 
other relevant factors produced in the proof at trial: 


(A) The difference between the price at which the 
substance is sold and the price at which the substance it is 
purported to be or advertised as is normally sold; 


(B) Its diversion from legitimate channels, and its 
clandestine importation, manufacture, or distribution; 


((C) The defendant’s prior convictions, if any, for a 
violation of any state or federal statute prohibiting controlled 
substances or controlled substance analogues;]' and 


(D) Comparisons with accepted methods of marketing a 
legitimate nonprescription drug for medicinal purposes 
rather than for the purpose of drug abuse or any similar 
nonmedical use, including: 


(1) The packaging of the substance and its appear- 
ance in overall finished dosage form; 


(2) Oral or written statements or representations 
concerning the substance; 


(3) The methods by which the substance is distrib- 
uted; and 


31.20 Tenn. R, Evid. 404(b) hearing prior to 
IT C.A. § 39-17-424. The trial charging factor (2) and allowing intro- 
judge may wish to remove factor (2) if duction of prior convictions of the de- 
not applicable, renumbering the fol- fendant. 
lowing factors accordingly, or have a 


962 


Ch. 31 DRUGS 31.20 


_(4) The manner in which the substance is sold to 
the public. 


In determining whether a substance is a controlled substance 
analogue, you may also consider the following scientific or 
pharmacological factors: 


(A) Its actual or relative potential for abuse; 


(B) Scientific evidence of its pharmacological effect, if 
known; | : 


(C) The state of current scientific knowledge regarding 
the substance; | 


(D) The history of the substance and its current pat- 
tern of abuse; , 


(EK) The scope, duration and significance of abuse; 
~ (F) What, if any, risk there is to the public health; 


(G) Its psychic or physiological dependence liability; 
and | 


(H) Whether the substance is an immediate precursor 
of a controlled substance. 


® 


Again, the state has the burden of proving the identity of the 
substance alleged as a controlled substance analogue. If after 
considering all the proof you have a reasonable doubt that the 
substance at issue is a controlled substance analogue, you must 
find the defendant not guilty. 


COMMENTS 
1. If the substance in question is listed as prohibited in T.C.A. § 39-17-452, 
it is a controlled substance analogue by law and the jury can be so instructed. 


T.C.A. § 39-17-454(a)(1)(C). If not, it becomes a jury question and ‘this instruc- 
tion must be given, which is a slight rewording of T.C.A. § 39-17-454(a) and (b). 
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T.P.I.—Crim. 31.21 Controlled Substance 


Analogues: Unlawful 
Representation, 
Advertisement Or Inference 


Any person who commits the offense of unlawful [: representa- 
tion] [advertisement] [inference] of a controlled substance 
analogue is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) 


(2) 


'NC.A. § 39-17-454(f)(1). 


that the defendant /represented, orally or in writing,] 
[advertised] [inferred] that a substance [was a derivative 
of, or substantially similar to, the chemical structure of a 
controlled substance/ [had a stimulant, depressant, or 
hallucinogenic effect on the central nervous system 
substantially similar to or greater than the stimulant, 
depressant, or hallucinogenic effect on the central ner- 
vous system of a controlled substance] [was (insert here a 
substance listed in $ 39-17-452)]: 


and 
that the substance was a controlled substance: analogue; 
and 


that the defendant acted intentionally, knowingly or 
recklessly.’ 


] is a controlled substance analogue.]® 


__] is a controlled substance.]* 


31.21 listed in T.C.A. § 39-17-452 as an 


analogue. If it is not listed, it will be a 


*7.C.A. § 39-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. 

3The trial judge should include 
this bracketed language if the con- 
trolled substance analogue is one 


jury question, and the trial judge 
should utilize 31.20, Controlled Sub- 
stance Analogue. 


*“Controlled substance” means a 
drug, substance or immediate precur- 
sor in Schedules I through VII of 
§§ 39-17-403 — 39-17-416. T.C.A. § 39- 
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“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused _ person’s 
standpoint.” 


“Knowingly” means that a person a¢ts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


[It is not a defense that the controlled substance analogue 
(A) is not a derivative of a controlled substance, (B) does not have 
a chemical structure that is substantially similar to that of a con- 
trolled substance, (C) does not have a stimulant, depressant, hal- 
lucinogenic effect on the central nervous system substantially 
similar to or greater than the stimulant, depressant, or hal- 
lucinogenic effect on the central nervous system of a controlled 
substance, or (D) is not listed in § 39-17-452.]® 


COMMENTS 


1. A violation of this offense is a Class A misdemeanor. T.C.A. § 39-17- 
454(g)(4). However, the building and premises of any business in or upon 
which a violation is committed by an employee, agent or owner of such 
business is declared to be a public nuisance and shall be subject to abate- 
ment as provided in title 29, chapter 3. T.C.A. § 39-17-454(j). 


17-402(4). "TD.C.A. § 39-11-106. 


5 
T.C.A. § 39-11-106. ®TNC.A. § 39-17-454(f)(2). 
61.C.A. § 39-11-106. 
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T.P.I1.—Crim. 31.22 Imitation controlled 
substances 


Any person who commits the offense of imitation controlled 
substances is guilty of a crime. , 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence ue the 
following essential elements:' 


[Part A: 


(1) that the defendant knowingly /sold/ [delivered] [manu- 
factured] a substance; 


and 


(2). that the defendant knew the substance was an imitation 
controlled substance. | 


or 
[Part B: 


(1) that the defendant knowingly possessed an imitation 
controlled substance; | 


and 


(2) that the defendant intended to /sell/ [deliver] [manufac- 
ture] the substance.| 


or 
[Part,.C: 


(1) that the defendant intentionally /smelled] [inhaled] [in- 
jected] [ingested] [consumed in any manner whatsoever] 
[[possessed] [used] for the purpose of [smelling] [inhal- 
ing] [injecting] [ingesting] [consuming in any manner 
whatsoever/] an imitation controlled substance; 


31.22 
'T.C.A. § 39-17-453(a)-(c). 


966 


Ch. 31 DRUGS 3 1 2 9 
and 


(2) that the act was for the purpose of causing /a condition 
of intoxication, inebriation, elation, dizziness, excitement, 
stupefaction or paralysis] [the dulling of the brain or 
nervous system] [the disturbing or distorting of the audio 
or visual processes/.| 


[In determining whether any person intends to manufacture, 
sell, give or distribute an imitation controlled substance, it may 
be inferred* from, in addition to all other relevant evidence, 
whether any distribution or attempted distribution of such pill, 
capsule, tablet or substance in any other form whatsoever 
included an exchange of or a demand for money or other property 
as consideration, and, if so, whether the amount of such 
consideration was substantially greater than the reasonable value 
of such pill, capsule, tablet or substance in any other form what- 
soever, considering the actual chemical composition of such pill, 
capsule, tablet or substance in any other form whatsoever and, 
where applicable, the price at which over-the-counter substances 
of like chemical composition sell.]* 


[“Deliver” or “delivery” means the actual, constructive, or at- 
tempted transfer from one person to another of an imitation con- 
trolled substance, whether or not there is an agency relationship. ]* 


[(“Distribute” means to deliver other than by administering or 
dispensing an imitation controlled substance.]° 


[Only for offenses committed on or after 7/1/13: “Imitation 
controlled substance” means a pill, capsule, tablet, or substance 
in any form whatsoever if it is not a controlled substance listed in 
Title 39, Chapter 17, Part 4; is subject to abuse; purports, by 
express or implied representations, to act like a controlled 
substance that is a stimulant or depressant of the central ner- 
vous system; and is not commonly used or recognized for use in 
that particular formulation for any purpose other than as a 
stimulant or depressant of the central nervous system; or the 


2Tf the defendant is charged with wish to utilize T.P.I. — Crim. 42.19, 
possessing with intent to manufacture, Inferences. 


sell, give or distribute, this eee + §1.C.A. § 89-17-453(e)(2). 
“shall be transmitted to the jury by the : 

trial judge’s charge.” T.C.A. § 39-17- TOA § 39-17-402(6). 
453(e)(2), The trial judge may also T.C.A. § 89-17-402(9). 
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chemical structure of the substance is a derivative or analogue of 
the chemical structure of a controlled substance; and the 
substance is not commonly used or recognized for use in that par- 
ticular formulation for any purpose other than as a stimulant or 
depressant of the central nervous system. “Imitation controlled 
substance” does not include a pill, capsule, tablet, or substance in 
any form whatsoever if it is marketed or promoted, or sold as 
permitted by the United States food and drug administration. ]° 


[Only for offenses committed prior to 7/1/13: “Imitation 
controlled substance” means a pill, capsule, tablet, or substance 
in any form whatsoever which is not a controlled substance listed 
in Title 39, Chapter 17, Part 4, which is subject to abuse, and 
which by express or implied representations, purports to act like 
a controlled substance as a stimulant or depressant of the central 
nervous system and which is not commonly used or recognized 
for use in that particular formulation for any purpose other than 
for such stimulant or depressant effect, unless marketed, 
promoted, or sold as permitted by the United States food and 
drug administration; and the chemical structure of which is a de- 
rivative of, or substantially similar to, the chemical structure of a 
controlled substance. ] 


In determining whether a pill, capsule, tablet, or substance 
in any other form whatsoever is an imitation controlled substance, 
there shall be considered, in addition to all other relevant factors, 
comparisons with accepted methods of marketing for legitimate 
nonprescription drugs for medicinal purposes rather than for 
drug abuse or any similar nonmedicinal use, including consider- 
ation of the packaging of the drug and its appearance in overall 
finished dosage form, promotional materials or representations, 
oral or written, concerning the drug, and the methods of distribu- 
tion of the drug and where and how it is sold to the public.’ 


“Manufacture” means the production, preparation, propaga- 
tion, compounding, conversion or processing of an imitation con- ~ 
trolled substance, either directly or indirectly by extraction from 
substances of natural origin, or independently by means of chemi- 
cal synthesis, and includes any packaging or repackaging of the 
substance or labeling or relabeling of its container. “Manufacture” 
does not include the preparation or compounding of an imitation 
controlled substance by an individual for the individual’s own 


®T.C.A. § 39-17-453(d). "T.C.A. § 89-17-453(e)(1). 
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use.” “Production” includes the manufacturing, planting, cultivat- 
ing, growing or harvesting of an imitation controlled substance.” 


[“Sell” or “sale” means a bargained-for offer and acceptance 
and an actual or constructive transfer or delivery of the 
substance.]"° 


[“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.]" 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]" 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


COMMENTS 


1. A violation of Part A or Part B is punishable as a Class E felony, with a 
fine of not less than two thousand dollars ($2,000) and not more than 
five thousand dollars ($5,000). T.C.A. § 39-17-453(6)(1). Violation of Part 
C is a Class A misdemeanor, with a fine of not less than two hundred 
fifty dollars ($250) and not more than two thousand five hundred dollars 
($2,500). T.C.A. § 39-17-453(f)(2). 


®1C.A, § 39-17-402(15). "TC.A. § 39-11-106. 
9 
ATCA, § 39-17-402(24). an CLA. § 39-11-301(a)(2). 
State v. Holston, 94 S.W.3d 507, 13 
510 (Tenn. Crim. App. 2002). T.C.A, § 39-11-106. 
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CHAPTER 32 


GAMBLING 


Aggravated gambling promotion 
Lotteries, chain letters and pyramid clubs 
Gambling 

Gambling promotion 

Possession of gambling device or pact 
Unlawful customer referral rebates 


Sale, purchase, playing or redeeming of 
lottery ticket or share to or by person © 
under age 18 


Illegal lottery sales 
Lottery fraud 


Making false statement or antiy in lottery 
application, book or records 


T.P.1.—Crim. 32.01 Aggravated gambling 


Any person who commits the offense of Ba RY gambling 


promotion 


promotion is guilty of a crime. 


For you to find the dafandantsetttty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 


following essential elements:' 


(4) "that thetdetendans inieered TN) [museca natin tem 


trolled] [supervised] [managed] [participated in] a 


gambling enterprise; 


and 


(2) that the defendant did so knowingly. 


“Gambling” means risking anything of value for a profit 
whose return is to any degree contingent on chance, or any games 


$2.01 
'T.C.A. § 39-17-504(a). 
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of chance associated with casinos, including, but not limited to, 
slot machines, roulette wheels and the like. Gambling does not 
include: (1) a lawful business transaction; (2) annual events oper- 
ated for the benefit of charitable § 501(c)(3) organizations that 
are authorized pursuant to a two-thirds (2/3) approval of the gen- 
eral assembly, so long as such events are not prohibited by the 
state constitution; (3) the Tennessee state lottery; (4) a fantasy 
sports contest as defined in § 47-18-1602 and conducted in accor- 
dance with the Fantasy Sports Act, compiled in title 47, chapter 
18. Part 16; or (5) a low-level sports entertainment pool.’ 


“Gambling bet” means anything of value risked in gambling.’ 


“Gambling enterprise” means two (2) or more persons 
regularly engaged in gambling promotion.* 


“Gambling promotion” occurs when a person knowingly 
induces or aids another to engage in gambling; 


and 


(1) intends to derive or derives an economic benefit other 
than personal winnings from the gambling; 


or 


(2) participates in the gambling and has, other than by 
virtue of skill or luck, a lesser risk of losing or greater 
chance of winning than one or more of the other 
participants.’ — 


“Lawful business transaction” includes any futures or com- 
modities trading.® 


“Lottery” means the selling of anything of value for chances 
on a prize or stake.’ 


27.C,A. § 39-17-501(1). Although °T.C.A. § 39-17-501(2). 

_ the words “Tennessee state lottery” do 4 | 
not appear in the statute, the General ee § 39-17-504(b), 
Assembly approved a state lottery, as T.C.A. § 39-17-503(a),- 
authorized by amendment to the Con- 6 Laie 
stitution in Public Acts of 2003, tee aa 
Chapter 297, effective June 11, 2003. T.C.A. § 39-17-501(5). 
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“Low-level sports entertainment pool” or “pool” means a type 
of pari-mutuel betting 


(A) in which a participant: 
(i) Pays money for participation in a pool; and 


(ii) Makes selections based on the participant’s predic- 
tions of either the outcome of a series of athletic 
contests of the same sport or the statistics of indi- 
vidual athletes selected by the participant to as- 
semble an imaginary team of athletes; 


(B) that does not involve laying odds; and 
(C) that has the following characteristics: 


(i) The total or cumulative entry fee paid by an individ- 
ual participant is no more than twenty-five dollars 
($25.00); 


(ii) The total pool is no more than one thousand dollars 
($1,000); and 


(iii) The pool is managed by an individual and not by 
any type of business entity.® 


“Profit” means anything of value in addition to the gambling 
bet.® : 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally." 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


87.C.A. § 39-17-501(6). 7 C.A. § 39-11-106. 
°TC.A. § 39-17-501(7). "1C.A. § 39-11-301(a)(2). 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” | 


Comments 


1. Aggravated gambling promotion is a Class E felony. T.C.A.:§ 39-17- 
504(c). 


7 0%. %§°99-112106. 
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T.P.1k.—Crim. 32.02 Lotteries, chain letters and 
pyramid clubs 


Any person who knowingly [makes] [aids in the making of] 
any lottery is guilty of a crime. ) 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' : 


(1) that the defendant made or aided in the making of any 
lottery; 


and 
(2) that the defendant did so knowingly. 


“Making a lottery” includes the organization of, membership 
in, or solicitation of persons for membership in any chain letter 
club, pyramid club, or other group organized under any plan 
whereby anything of value to be given by members thereof is to 
be given to any other member thereof, which plan includes any 
provision for the increase in membership through a chain process 
of new members securing other new members and thereby 
advancing themselves in the group to a position where such 
members in turn receive things of value from other members.’ 
(“Making a lottery” does not include the sale of lottery tickets or 
shares under the authority of the Tennessee Education Lottery 
Corporation or the Tennessee Education Lottery operated pursu- 
ant to Title 4, Chapter 51, Part 1.]° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.‘ 


32.02 ST.C.A. § 39-17-506(a), 
'TC.A. § 39-17-506(a). 41.C.A. § 39-11-106. 
27.C.A. § 39-17-506(b). 
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The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


[It is an exception to this offense that the person owned or 
possessed a lottery ticket originating from a state in which a lot- 
tery was lawful, if such ticket was not owned or possessed for the 
purpose of resale. If the defendant proves this exception by a 
preponderance of the evidence,’ you must find /him/ [her/ not 
guilty. ]° | : 


If you find the defendant guilty of this offense beyond a rea- 
sonable doubt, you must also determine the amount of money 
involved in the lottery, chain letter or pyramid club. You should 
determine whether:® 


[Part A: 
The aggregate amount of money involved was: 
(a) fifty dollars ($50) or less;"° or 


(b) more than fifty dollars ($50) but less than two hundred 
fifty dollars ($250);" or 


(c) two hundred fifty dollars ($250) or more but less than 
ten thousand dollars ($10,000).” 


“Aggregate” means the entire amount or total of all the 
transactions and considering them as a whole.] 


or 
[Part B: 
°T.C.A. § 39-11-301(a)(2). 81.C.A. § 39-17-506(a). 
9 
ST CA. § 39-11-106. T.C.A. § 39-17-506(c). 


10 
™.C.A. § 39-11-202(b)(2). The chet # BBEMBOGL ONL). 
trial judge should utilize T.P.1—Crim. eee § 39-17-506(c)(2). 
42.01, Preponderance of evidence. T.C.A. § 39-17-506(c)(8). 
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The amount of money involved in any single transaction was 
ten thousand dollars ($10,000) or more."%] 


Comments . 


1. T.C.A. § 39-17-506(c)(1) punishes the offense as a Class C misdemeanor 
if the aggregate amount of money involved is fifty dollars ($50) or less. 


2. T.C.A. § 39-17-506(c)(2) punishes the offense as a Class B misdemeanor 
if the aggregate amount of money involved is more than fifty dollars ($50) but 
less than two hundred fifty dollars ($250). 


3. T.C.A. § 39-17-506(c)(3) punishes the offense, as a Class A misdemeanor 
if the aggregate amount of money involved is two hundred fifty dollars ($250) or 
more but less than ten thousand dollars ($10,000). 


4. T.C.A. § 39-17-506(c)(4) punishes the offense as a Class E felony if the 
amount of money involved is ten thousand dollars ($10,000) or more. 


The word “aggregate” is not used and it would appear that in order for a 
felony to be committed, one incident must involve ten thousand dollars ($10,000) 
or more. The other subsections allow for individual incidents to be aggregated. 


5. The Committee is of the opinion that the language of T.C.A. § 39-17- 
506(a) are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions). 


'81C.A. § 39-17-506(c)(4). 
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T.P.L.—Crim. 32.03 Gambling 


Any person who commits the offense of gambling is guilty of 
a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant engaged in gambling; 
and 
(2) that the defendant did so knowingly. 


“Gambling” means risking anything of value for a profit 
whose return is to any degree contingent on chance, or any games 
of chance associated with casinos, including, but not limited to, 
slot machines, roulette wheels and the like. Gambling does not 
include: (1) a lawful business transaction; (2) annual events oper- 
ated for the benefit of charitable § 501(c)(3) organizations that 
are authorized pursuant to a two-thirds (2/3) approval of the gen- 
eral assembly, so long as such events are not prohibited by the 
state constitution; (3) the Tennessee state lottery; (4) a fantasy 
sports contest as defined in § 47-18-1602 and conducted in accor- 
dance with the Fantasy Sports Act, compiled in title 47, chapter 
18. Part 16; or (5) a low-level sports entertainment pool.’ 


“Gambling bet” means anything of value risked in gambling.’ 


“Lawful business transaction” includes any futures or com- 
modities trading.’ 


“Lottery” means the selling of anything of value for chances 
on a prize or stake.” 


“Low-level sports entertainment pool” or “pool” means a type 
of pari-mutuel betting 


32.03 authorized by amendment to the Con- 
1 stitution in Public Acts of 2008, 
es § 39-17-502(a). Chapter 297, effective June 11, 2003. 
T.C.A. § 39-17-501(1). Although 37 CA. § 39-17-501(2), 


the words “Tennessee state lottery” do fe 
not appear in the statute, the General ie § 39-17-501(4). 
Assembly approved a state lottery, as T.C.A. § 39-17-501(5). 
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(A) in which a participant: 
(i) Pays money for participation in a pool; and 


(ii) Makes selections based on the participant’s predic- 
tions of either the outcome of a series of athletic 
contests of the same sport or the statistics of indi- 
vidual athletes selected by the participant to as- 
semble an imaginary team of athletes; 


(B) that does not involve laying odds; and 
(C) that has the following characteristics: 


(i) The total or cumulative entry fee paid by an individ- 
ual participant is no more than twenty-five dollars 
($25.00); 


(ii) The total pool is no more than one thousand dollars 
($1,000); and i 


(iii) The pool is managed by an individual and not by 
any type of business entity.® 


“Profit” means anything of value in addition to the gambling 
bet.’ | 4 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or’to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


°T.C.A. § 89-17-501(6). °T.C.A. § 39-11-106. 
™1.C.A. § 39-17-501(7), °T.C.A. § 39-11-301(a)(2). 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


Comments 


1. Gambling is a Class C misdemeanor. T.C.A. § 39-17-502(b). 


WON C.A. § 39-11-106. 
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T.P.1.—Crim. 32.04 Gambling promotion 


Any person who commits the offense of gambling promotion 
is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly /induced another] [aided 
another] to engage in gambling; 


and 


(2) (a) that the defendant intended to derive or did derive 
an economic benefit other than personal winnings 
from the gambling; 


OF 


(b) that the defendant participated in the gambling and 
had, other than by virtue of skill or luck, a lesser 
risk of losing or a greater chance of winning than 
one (1) or more of the other participants. 


“Gambling” means risking anything of value for a profit 
whose return is to any degree contingent on chance, or any games 
of chance associated with casinos, including, but not limited to, 
slot machines, roulette wheels and the like. Gambling does not 
include: (1) a lawful business transaction; (2) annual events oper- 
ated for the benefit of charitable § 501(c)(3) organizations that 
are authorized pursuant to a two-thirds (2/3) approval of the gen- 
eral assembly, so long as such events are not prohibited by the 
state constitution; (3) the Tennessee state lottery; (4) a fantasy 
sports contest as defined in § 47-18-1602 and conducted in accor- 
dance with the Fantasy Sports Act, compiled in title 47, chapter 
18. Part 16; or (5) a low-level sports entertainment pool.’ 


32.04 not appear in the statute, the General - 
1 Assembly approved a state lottery, as 
T.C.A. § 39-17-503(a). authorized by amendment to the Con- 
*7.C.A. § 39-17-501(1). Although stitution in Public Acts of 2003, 

the words “Tennessee state lottery” do Chapter 297, effective June 11, 20038. 
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“Gambling bet” means anything of value risked in gambling.° 


“Lawful business transaction” includes any futures or com- 
e . . y 
modities trading.‘ 


“Lottery” means the selling of anything of value for chances 
on a prize or stake.® 


“Low-level sports entertainment pool” or “pool” means a type 
of pari-mutuel betting 


(A) in which a participant: 
(i) Pays money for participation in a pool; and 


(ii) Makes selections based on the participant’s predic- 
tions of either the outcome of a series of athletic 
contests of the same sport or the statistics of indi- 
vidual athletes selected by the participant to as- 
semble an imaginary team of athletes; 


(B) that does not involve laying odds; and 
(C) that has the following characteristics: 


(i) The total or cumulative entry fee paid by an individ- 
ual participant is no more than twenty-five dollars 
($25.00); 


(ii) The total pool is no more than one thousand dollars 
($1,000); and 


(iii) The pool is managed by an individual and not by 
any type of business entity.° 


“Profit” means anything of value in addition to the gambling 
bet.’ | 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 


3T.C.A. § 39-17-501(2). | °1.C.A. § 39-17-501(6). 


47.C.A. § 39-17-501(4). ™C.A. § 39-17-501(7). 
5T.C.A. § 39-17-501(5). 
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circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.® © 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


Comments 


1. Gambling promotion is a Class B misdemeanor. T.C.A. § 39-17-503(b). 


®T.C.A, § 39-11-106. | 1OC.A. § 39-11-106. 
°T.C.A.,§ 39-11-301(a)(2). 
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T.P.1.—Crim. 32.05 Possession of gambling 
device or record 


Any person who /fowns/ [manufactures] [possesses] [buys] 
[sells] [rents] [leases] [stores] [repairs] [transports] [prints] [makes] 
any gambling device or record is guilty of a crime. ) 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant did /own/ [manufacture] [possess] 
[buy] [sell] [rent] [lease] [store] [repair] [transport] [print] 
[make] any gambling device or record; 


and 
(2) that the defendant did so knowingly. 


“Gambling” means risking anything of value for a profit 
whose return is to any degree contingent on chance, or any games 
of chance associated with casinos, including, but not limited to, 
slot machines, roulette wheels and the like. Gambling does not 
include: (1) a lawful business transaction; (2) annual events oper- 
ated for the benefit of charitable § 501(c)(3) organizations that 
are authorized pursuant to a two-thirds (2/3) approval of the gen- 
eral assembly, so long as such events are not prohibited by the 
state constitution; (3) the Tennessee state lottery; (4) a fantasy 
sports contest as defined in § 47-18-1602 and conducted in accor- 
dance with the Fantasy Sports Act, compiled in title 47, chapter 
18. Part 16; or (5) a low-level sports entertainment pool.’ 


“Gambling bet” means anything of value risked in gambling.’ 


“Gambling device or record” means anything designed for 
use in gambling, intended for use in gambling, or used for 
gambling [only for offenses committed on or after 7/1/07 but 
prior to 5/20/09:, but shall not include computer or software 
programs which cannot be used for gambling until said programs 


32.05 Assembly approved a state lottery, as 
1 417. authorized by amendment to the Con- 
Benue bt SOU stitution in Public Acts of 2008, 


2 
T.C.A. § 89-17-501(1). Although 
the words “Tennessee state lottery” do Chapter 297, effective June 11, 2003. 


not appear in the statute, the General °T.C.A. § 39-17-501(2). 
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are incorporated into a gambling device, at which time possession 
of said programs and devices would be illegal].* 


“Lawful business transaction” includes any futures or com- 
modities trading.” 


“Lottery” means the selling of anything of value for chances 
on a prize or stake.° 


“Low-level sports entertainment pool” or “pool” means a type 
of pari-mutuel betting 


(A) in which a participant: 
(i) Pays money for participation in a pool; and 


(ii) Makes selections based on the participant’s predic- 
tions of either the outcome of a series of athletic 
contests of the same sport or the statistics of indi- 
vidual athletes selected by the participant to as- 
semble an imaginary team of athletes; 


(B). that does not involve laying odds; and 
(C) that has the following characteristics: 


(i) The total or cumulative entry fee paid by an individ- 
ual participant is no more than twenty-five dollars 
($25.00); 


(ii) The total pool is no more than one thousand dollars 
($1,000); and 


(iii) The pool is managed by an individual and not by 
any type of business entity.’ 


(“Possession” may be actual or constructive. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 


47'C.A. § 39-17-501(3). ®T.C.A. § 39-17-501(5). 
5T.C.A. § 39-17-501(4). "T.C.A. § 39-17-501(6). 
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tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]° 


[“Possession” may be sole or joint. If the person alone has 
_ actual or constructive possession of a thing, possession is sole. If 
two (2) or more persons have actual or constructive possession of 
a thing, their possession is joint.]® 


“Profit” means anything of value in addition to the gambling 
bet." , 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


[It is an exception to this offense that the person owned or 
possessed a lottery ticket originating from a state in which a lot- 
tery was lawful, if such ticket was not owned or possessed for the 
purpose of resale. If the defendant proves this exception by a 
preponderance of the evidence,“ you must find [him] [her] not 
guilty.]"° 


[It is not an offense for a person to knowingly own, manufac- 
ture, possess, buy, sell, rent, lease, store, repair, transport, print 
or make any gambling device or record if such device or record is 
owned, manufactured, possessed, bought, sold, rented, leased, 
stored, repaired, transported, printed or made pursuant to the 


®State v. Williams, 623 S.W.2d 27 C.A. § 39-11-301(a)(2). 
121 (Tenn. Crim. App. 1981). 1871 C.A, § 39-11-106. 
*State v. Copeland, 677 S.W.2d 47 CA. § 39-11-202(b)(2). The 
471 (Tenn. Crim. App. 1984). trial judge should utilize T.P.I1—Crim. 
107 C.A. § 39-17-501(7). 42.01, Preponderance of evidence. 
"™1C.A, § 39-11-106. 57. C.A. § 39-17-505(a). 
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provisions of Title 4, Chapter 51, pi 1 and: Title 39, perpen 17, 
Part 6.]"® 


Comments 


1. Possession of a gambling device or record is a Class B misdemeanor. 
T.C.A. § 39-17-505(c). 


2. The Committee is of the opinion that the language of T.C.A. § 39-17- 
505(a) are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions), 


16N.0.A. § 39-17-505(a)(3), 
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T.P.L.—Crim. 32.06 Unlawful customer referral 


rebates 


Any person who violates the unlawful customer referral 
rebates statute is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) 


(2) 


(3) 


(4) 


that the defendant was a [seller] [lessor]; 
and 


(a) that the defendant [gave] [offered to give] a [rebate] 
[discount] as an inducement for a consumer /sale/ 
[credit] [sale] [lease]; 


or 


(b) that the defendant [paid] [offered to pay] value as 
an inducement for a consumer [sale/ [credit sale/ 
[lease]; . 


and 


that such /rebate/] [discount] [value/ was in consideration 
of the /buyer/ [lessee/ referring or giving to the [seller/ 
[lessor] the names of prospective customers or lessees, 
or otherwise aiding the /seller/ [lessor] in making a [sale/ 


[lease] to another person; 


| and 


that the earning of the /rebate/ [discount] [commission] 
[other value] was contingent upon the occurrence of an 
event subsequent to the time the /buyer/] [lessee] agreed 
to [buy] [lease]; oa 


32.06 


'T.C.A. § 39-17-507(a): 


987 


32.06 T.P.1.—CRIM. Ch. 32 
and 


(5) that the defendant acted either intentionally, knowingly 
or recklessly.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


“Knowingly” means that a person acts knowingly with re- 
‘spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.* 


“Recklessly” means that a person atts Dalelbssl} with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


Comments 


1. A violation of this section is a Class C misdemeanor. T.C.A. § 39-13- 
507(c). 


2. A transaction in violation of this section is unenforceable by the seller or 
lessor and is declared by law to be a lottery. The buyer or lessee may rescind 
the agreement or retain the goods delivered and benefits performed, without 
obligation to pay for them. T.C.A. § 39-13-507(b). 


3. “Consumer” is defined in the commercial code in T.C.A. § 47-18-103, but 
is not defined in the criminal code. 


4, If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 


*7.C.A. § 39-11-301(b) and T.C.A. “T.C.A. § 39-11-1086. 
§ 39-11-301(c) and accompanying Sen- 5 
tencing Commission Comment. T.C.A. § 39-11-106. 


37.C.A. § 39-11-106. 
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be charged for this offense. 
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T.P.I1.—Crim. 32.07 Sale, purchase, playing or 
redeeming of lottery ticket or 
share to or by person under 
age 18 


Any person who /sells a state lottery ticket or share to a person 
under eighteen (18) years of age] [redeems a state lottery ticket or 
share for a person under eighteen (18) years of age] [allows a 
person under eighteen (18) years of age to play a state lottery 
game] [allows a person under eighteen (18) years of age to 
purchase a state lottery ticket or share from an electronic or 
mechanical device] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant /sold/ [redeemed] a state lottery 
ticket or share /to/ [for] a person; 


and 
(2) that the person was under eighteen (18) years of age; 
and 
(3) that the defendant did so knowingly.| 
[Part B: 


(1) that the defendant allowed a person to /play a state lot- 
tery game] [purchase a state lottery ticket or share from 
an electronic or mechanical device], 


and 


(2) that the person was under eighteen (18) years of age; 


32.07 (d). 
'T.C.A. § 39-17-602(a), (b), (c), 
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and 
(3) that the defendant did so knowingly.] 


_ [*Proof of age” means a driver license or other generally ac- 
cepted means of identification that describes the individual as 
eighteen (18) years of age or older, contains a photograph or 
other likeness of the individual, and appears on its face to be 
valid.] 


“State lottery game” means any game of chance approved 
and operated pursuant to Title 4, Chapter 51, Part 1, including, 
but not limited to, instant: tickets, on-line games, and games us- 
ing mechanical or electronic devices.* 


“State lottery retailer” means: 


(A) A person who sells state lottery tickets or shares on 
behalf of the Tennessee Education Lottery Corporation 
or its successor pursuant to a contract, or an employee 
or agent of such person; or 


(B) The Tennessee Education Lottery Corporation or its 
successor, or its employee or agent.* 


“State lottery ticket or share” means a lottery ticket or share 
issued by, or under the authority of, the Tennessee Education 
Lottery Corporation or its successor for evidence of participation 
in a state lottery game.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ 


“Intentionally” means that a person acts intentionally with 


27.C.A. § 39-16-601(2). 5T.C.A. § 39-17-601(5). 
37.C.A. § 39-17-601(3). 6T.C.A. § 39-11-106. 
47. C.A. § 39-17-601(4). "T.C.A. § 39-11-106. 
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respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


[It is an affirmative defense to this offense that the state lot- 
tery retailer reasonably and in good faith relied upon a represen- 
tation of proof of age in making, or allowing, the sale or 
redemption. If the defendant proves this exception by a prepon- 
derance of the evidence, you must find [him] [her] not guilty.]° 


Comments 
1. Sale, purchase, playing or redeeming of lottery ticket or share to or by 


person under age 18 is a Class B misdemeanor upon first violation. A second or 
subsequent violation is a Class A misdemeanor. T.C.A. § 39-17-602(e). 


8T.C.A. § 39-11-106. °T.C.A, § 39-17-602(f). 
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T.P.I.—Crim. 32.08 Illegal lottery sales 


Any person who illegally sells a state lottery ticket or share 
is guilty of a crime. | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[PART A: 
(1) that the defendant sold a state lottery ticket or share; 
and 


(2) that at the time of sale the defendant was not a state 
lottery retailer; 


and 
(3) that the defendant did so knowingly.| 
[PART B: 


(1) that the defendant sold a state lottery ticket or share at 
a price other than face value; 


and 
(2) that the defendant did so knowingly.] 
[PART C: 


(1) that the defendant sold a state lottery ticket or share at 
a location other than the location listed on such retailer’s 
certificate of authorization; 


and 
(2) that the defendant was a state lottery retailer; 


| 32.08 
IT. C.A. § 39-17-604(a), (b), (c). 
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and 
(3) that the defendant did so knowingly.| 


“State lottery ticket or share” means a lottery ticket or share 
issued by, or under the authority of, the Tennessee Education 
Lottery Corporation or its successor, for evidence of paruicipation 
in a state lottery game.’ 


“State lottery game” means any game of chance approved 
and operated pursuant to Title 4, Chapter 51, Part 1, including, 
but not limited to, instant tickets, on-line games, and games us- 
ing mechanical or electronic devices.® 


“State lottery retailer” means: 


(A) A person who sells state lottery tickets or shares on 
behalf of the Tennessee Education Lottery Corporation 
or its successor pursuant to a contract, or.an employee 
or agent of such person; or : 


(B) The Tennessee Education Lottery Corporation or its 
successor, or its employee or agent.‘ 


“Knowingly” means that a person acts knowingly with re- 
spéct to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


[It is an exception to this offense that a state lottery retailer, 
with written pre-authorization from the chief executive officer of 


*T.C.A. § 39-17-601(5). °T.C.A. § 89-11-106. 
3T.C.A. § 39-17-601(3). 61. C.A. § 39-11-301(a)(2). 
47.C.A. § 39-17-601(4). ™T.C.A. § 39-11-106. 
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the Tennessee Education Lottery Corporation or its successor, 
sold state lottery tickets or shares /at a temporary location/ [at a 
price other than the price established by the Tennessee Education 
Lottery Corporation or its successor].° If the defendant proves this 
exception by a preponderance of the evidence,’ you must find 


[him] [her] not guilty]. 


Comments 


1. Illegal sale of state lottery tickets or shares is a Class A misdemeanor, 
T.C.A. § 89-17-604(d). 


®1.C.A. § 39-17-604(e). °1.C.A, § 39-11-202(b)(2). 
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T.P.I1.—Crim. 32.09 Lottery fraud 


Any person who commits lottery fraud is guilty of a crime. 

For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant falsely /made/ [altered/ [forged] 
[passed] [counterfeited] a state lottery ticket with the 
intent to defraud; 
| and 

(2) that the defendant did so knowingly.| 

[Part B: 

(1) that the defendant /influenced/] [attempted to influence] 
the winning of a prize through the use of /coercion/ 
[fraud] [deception] [tampering with lottery equipment or 
materials/; | 

and 

(2) that the defendant did so knowingly.| 

(“Coercion” means a threat, however communicated, to: 

(A) commit any offense;] 

[((B) wrongfully accuse any person of any offense;] 

[((C) expose any person to hatred, contempt or ridicule;] 


((D) harm the credit or business repute of any person;] or 


((E) take or withhold action as a public servant or cause a 
public servant to take or withhold action].’] 


[“Deception” occurs when a person knowingly: 


32.09 *T.C.A. § 39-11-106. 
'T.C.A. § 39-17-607(a), (b). 
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creates or reinforces a false impression by words or 
conduct, including false impressions of fact, law, value 
or intention or other state of mind that the person does 
not believe to be true;] 


prevents another from acquiring information which 
would likely affect the other’s judgment in the transac- 
tion; | 


fails to correct a false impression of law or fact the 
person knows to be false and: (i) the person created; or 
(ii) knows is likely to influence another;] 


fails to disclose a lien, security interest, adverse claim 
or other legal impediment to the enjoyment of the prop- 
erty, whether the impediment is or is not valid, or is or 
is not a matter of public record;]| 


employs any other scheme to defraud;] or 


[((F) G) promises performance which at the time the person 


knew he or she did not have the ability to perform 
or which the person does not intend to perform or 
knows will not be performed, except mere failure to 
perform is insufficient to establish that the person 
did not intend to perform or knew the promise would 
not be performed; 


(ii) promising performance includes issuing a check or 


similar sight order for the payment of money or use 
of a credit or debit card when the person knows the 
check, sight order, or credit or debit slip will not be 
honored for any reason].° 


[“Deception” does not include falsity as to matters having no 
pecuniary significance or puffing by statements unlikely to 
deceive ordinary persons in the group addressed.]"] 


[“Forge” means: 


[(A) 


to alter, make, complete, execute or authenticate any 
writing so that it purports (i) to be the act of another 
who did not authorize that act; or (ii) to have been exe- 


5T.C.A. § 39-11-106. 47.C.A. § 39-11-106. 
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cuted at a time or place or in a numbered sequence 
other than was in fact the case; or (iii) to be a copy of 
an original when no such original existed;] or 


((B) to make false entries in books or records;] or 


((C) to issue, transfer, register the transfer of, pass, pub- 
lish, or otherwise utter a writing that is forged within 
the meaning of subdivision (A);] or 


[((D) to possess a writing that is forged within the meaning 
of subdivision (A) with intent to utter it in a manner 
specified in subdivision (C).]]* 


[‘Fraud” is defined as the term is used in normal conversa- 
tion and includes, but is not limited to, deceit, trickery, misrepre- 
sentation and subterfuge.]° 


“State lottery game” means any game of chance approved 
and operated pursuant to Title 4, Chapter 51, Part 1, including, 
but not limited to, instant tickets, on-line games, and games us- 
ing mechanical or electronic devices.’ 


“State lottery ticket” means a lottery ticket issued by, or 
under the authority of, the Tennessee Education Lottery Corpora- 
tion or its successor, for evidence of participation in a state lot- 
tery game.® 


“Writing” includes [printing or any other method of record- 
ing information] [money/ [coins] [tokens/ [stamps] [seals] [credit 
cards] [badges] [trademarks] [ symbols of value, right, privilege or 
identification].]° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that cir- 
cumstances exist. A person acts knowingly with respect to a result 
of the person’s conduct when the person is aware that the conduct 
is reasonably certain to cause the result."® 


5T.C.A. § 39-14-114(b)(1). 8T'C.A. § 39-17-601(5). 
®T.C.A. § 39-11-106. °T.C.A. § 39-14-114(b)(2). 
™T.C.A. § 39-17-601(3). "OT. C.A. § 39-11-106. 
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The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally." 


“Intentionally” and “Intent” means that a person acts 
intentionally with respect to the nature of the conduct or to a 
result of the conduct when it is the person’s conscious objective or 
desire to engage in the conduct or cause the result.” 


Comments 


1. Fraud under Part A is a Class D felony, with a maximum fine of $50,000. 


Fraud under Part B is a Class C felony, with a maximum $100,000 fine. T.C.A. 
§ 39-17-607(c). 


“TCA. § 39-11-301(a)(2). 27C.A. § 39-11-106. 
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T.P.L—Crim. 32.10 Making false statement or 
entry in lottery application, 
book or records 


Any person who makes a false statement in any lottery ap- 
plication, book or record is guilty of a crime. | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 

[PART A: | 

(1) that the defendant made a material false statement in 

an application to the Tennessee Education Lottery 


Corporation or its successor for a /license/ [proposal] to 
conduct lottery activities; 


and 
(2) that the defendant did so knowingly.] 
[PART B: 


(1) that the defendant made a material false entry in a 
[book] [record] which is [compiled for] [maintained for] 
[submitted to/ the Tennessee Education Lottery Corpora- 
tion or its successor; 


and 
(2) that the defendant did so knowingly.| 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


32.10 *1.C.A. § 39-11-106. 
'IT'C.A. § 39-17-608(a). 
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The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


Comments 


1, A violation of either section is a Class D felony, with a maximum fine of 
$25,000, or the dollar amount of the false entry or statement, whichever is 
greater. T.C.A. § 39-17-608(b). 


°T.C.A. § 39-11-301(a)(2).. *T.C.A. § 39-11-1086. 
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CHAPTER 33 


INTOXICATING LIQUORS 
33,01 Unlawful sale of alcoholic beverages 
33.02 Receiving, possessing or transporting 
| _ alcoholic beverages 
33.03 Transportation of alcoholic beverages by 
common carrier | 
33.04 Manufacture of alcoholic beverages 
33.05 Storage of liquor for sale 
33.06 Possession of still 
33.07 Consuming or possessing alcoholic beverages 


on school property 


T.P.1.—Crim. 33.01 Unlawful sale of alcoholic 


beverages 


Any person who commits the offense of unlawful sale of 
alcoholic beverages is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant sold /wine/ [beer/ [ale] [any other 
beverage or mixed drink containing alcohol/ in an 


establishment; 


and 


(2) that the establishment was not operating in compliance 
with /insert law allegedly not complied with governing 
the sale of alcoholic beverages in such establishments]; 


33.01 
'T.C.A. § 39-17-702(a). 
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and 


(3) that the defendant acted either intentionally, know- 
ingly, or recklessly.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.° 


Comments 


1. Unlawful sale of alcoholic AMS is a Class B misdemeanor. T.C.A. 
§ 39-17-702(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


27.C.A. § 39-11-301(b) and T.C.A. *T.C.A. § 39-11-106. 
§ 39-11-301(c) and accompanying Sen- 5 
tencing Commission Comment. T.C.A. § 39-11-106. 


3T.C.A. § 39-11-106. 


1003 


33.02 T.PI.—CRIM. Ch. 33 


T.P.I.—Crim. 33.02 Receiving, possessing or 
transporting alcoholic 
beverages 


Any person who illegally receives, possesses or transports 
alcoholic beverages is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: ' 


(1) that the defendant did /receive/ [possess/ [transport] in 
the state of Tennessee any intoxicating liquor which did 
not have the proper state of Tennessee revenue stamp 
affixed thereto, with the intent to redistribute or sell in 
the state of Tennessee; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


It may be inferred’ that any [receipt] [possession] [transporta- 
tion] of more than five (5) gallons of intoxicating liquors which 
does not have proper state of Tennessee revenue stamp affixed 
thereto is for the purpose of resale or distribution.’ 


“Intoxicating liquor” includes alcohol, spirits, liquors, wines 
and every liquid or solid, patented or not, containing alcohol, 
spirits, liquor or wine, and capable of being consumed by human 
beings; but shall not include any beverage with alcohol content of 
five percent (5%) or less.° 


[“Possession” may be actual or constructive. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 


33.02 °The trial judge should instruct 
'TC.A. § 39-17-703. with respect to inferences. See T.P.I.— 
aT GAA. SON LB01G) anden@ms Teo: catia renees 
§ 39-11-301(c) and accompanying Sen- T.C.A. § 39-17-703(b). 
tencing Commission Comment. °1.C.A,°§ 67-2-101(a). 
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tion at any given time to exercise dominion and ‘control over an 
object is then in constructive possession of it.]® 


[Possession may also be sole or joint. If a person alone has 
actual or constructive possession of a thing, possession is sole. If 
two (2) or more persons have actual or constructive possession of 
a thing, their possession is joint.]’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to the circumstances surrounding the 
conduct when the person is aware of the nature of the conduct or 
that the circumstances exist. A person acts knowingly with re- 
spect to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result.° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


[It is an exception to this offense that a priest or minister of 
any religious denomination or sect received and possessed wine 
for sacramental purposes, or that a common or other carrier 
shipped or transported wine for such purposes to any priest or 
minister of any religious denomination or sect." If the defendant 
proves this exception by a preponderance of the evidence,” you 
must find [him] [her/ not guilty.] 


6State v. Williams, 623 S.W.2d 'NC.A. § 39-11-106. 
121 (Tenn. Crim. App. 1981). M'C.A. § 39-17-705(L). 


‘State v. Copeland, 677 S.W.2d i 

471 (Tenn. Crim. App. 1984). nis T.C.A. § 39-11-202(b)(2). The 
®1C.A. § 39-11-106. trial judge should utilize T.P.1.—Crim. 
, 42.01, Preponderance of evidence. 
T.C.A. § 39-11-106. | 
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[It is an exception to this offense that a druggist received or 
possessed alcohol and other intoxicating liquors and such 
preparations as may be sold by druggists for the special purposes 
and in the manner as provided by law."* If the defendant proves 
this exception by a preponderance of the evidence,'* you must 
find [him] [her] not guilty.] 


[It is an exception to this offense that a manufacturer of 
medicines that conform to the provisions of the law applicable to 
pure food and pure drugs received or possessed alcohol for use in 
the manufacturing of such medicines.” If the defendant proves 
this exception by a preponderance of the evidence," you must 
find [him] [her] not guilty.] 


[It is an exception to this offense that a bona fide hospital 
received or possessed alcohol for use by bona fide patients in such 
hospitals.” If the defendant proves this exception by a preponder- 
ance of the evidence,'® you must find [him] [her] not guilty.] 


[It is an exception to this offense that a manufacturer of 
perfumery or toilet articles received or possessed alcohol for use 
in the manufacturing of perfumery or toilet articles.’® If the 
defendant proves this exception by a preponderance of the evi- 
dence,” you must find /him/] [her] not guilty.] 


[It is an exception to this offense that a manufacturer of 
flavoring extracts received or possessed alcohol for use in the 
manufacturing of flavoring extracts,”' If the defendant proves this 
exception by a preponderance of the evidence,” you must find 
[him] [her] not guilty.] "Orin 


[It is an exception to this offense that a common or other car- 
rier shipped or transported liquor or alcohol to a /druggist for the 
special purposes provided by law] [manufacturer of medicine for 


'S1.C.A. § 89-17-705(2). jane Aud AS>U is 202102) ithe 
14 rial judge should utilize —Crim 
__ _T.C.A. § 89-11-202(b)(2). The 49 01, Preponderance of evidence. 
trial judge should utilize T.P.1—Crim. ion G. A. § 39-17-705(2). 
a er ae ry of evidence. 207.C.A. § 39-11-202(b)(2). The 
T.C.A. § 39-17-705(2). trial judge should utilize T.P.1.—Crim. 


42.01, Preponderance of evidence. 


16 
T.C.A. § 89-11-202(b)(2). The 210A. § 39-17-705(2). 


trial judge should utilize T.P.I.—Crim. 27 CA. § 39-11-202(b)(2). The 


sada oak sated caput is trial judge should utilize T.P.1.——Crim. 
T.C.A. § 39-17-705(2), 42.01, Preponderance of evidence. 


1006 


Ch. 33 INTOXICATING LIQUORS 33.02 


the purpose of manufacturing medicines] [hospital for use by bona 
fide patients] [manufacturer of perfumery or toilet articles for the 
purpose of manufacturing perfumery or toilet articles] [manufac- 
turer of flavoring extracts for the purpose of manufacturing flavor- 
ing extracts].** If the defendant proves this exception by a 
preponderance of the evidence,” you must find /him/ [her] not 
guilty.] 


[It is an exception to this offense that a person engaged in 
the manufacture of thermostatic devices or temperature regula- 
tors imported alcohol into this state for use in the manufacture 
and charging of such devices and regulators.” If the defendant 
proves this exception by a preponderance of the evidence,” you 
must find [/him/ [her] not guilty.] 


[It is an exception to this offense that a bona fide educational 
institution received and possessed alcohol for scientific and 
therapeutic purposes, or that a common or other carrier shipped 
or transported alcohol for those purposes to a bona fide educa- 
tional institution.” If the defendant proves this exception by a 
preponderance of the evidence,” you must find /him/ [her] not 
guilty.| 


[It is an exception to this offense that a person transported 
intoxicating liquor not in excess of the quantity permitted by 19 
U.S.C. § 1202, Item 813.30, notwithstanding that such liquor 
may be transported without the proper revenue affixed thereto, if 
such liquor was purchased outside the United States and was 
brought into the state through an airport designated as a point of 
origin and destination for international passengers and cargo.” If 
the defendant proves this exception by a preponderance of the ev- 
idence,” you must find /him] [her/ not guilty.] 


Comments 


1. Receiving, possessing or transporting alcoholic beverages is a Class A 
misdemeanor. T.C.A. § 39-17-703(c). 


2971C.A. § 39-17-705(2). 271.C.A. § 39-17-705(4). 

24 C.A. § 39-11-202(b)(2). The 87. C.A. § 39-11-202(b)(2). The 
trial judge should utilize T.PI1—Crim. trial judge should utilize T.P.1.—Crim. 
42.01, Preponderance of evidence. 42.01, Preponderance of evidence. 

5T.C.A. § 39-17-705(3). °T.C.A. § 39-17-705(5). 

67 C.A. § 39-11-202(b)(2). The 7 C.A. § 39-11-202(b)(2). The 
trial judge should utilize T.P.1.—Crim. _ trial judge should utilize T.P.I—Crim. 
42.01, Preponderance of evidence. 42.01, Preponderance of evidence. 
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2. The provisions of this section must be applied pari materia with the pro- 
visions of Title 57. 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


4. The Committee is of the opinion that the language of T.C.A. § 39-17-705 


are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions). | 
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‘T.P.I.—Crim. 33.03 Transportation of alcoholic 
beverages by common carrier 


Any person who unlawfully transports alcoholic beverages by 
common carrier in this state is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /transported into this state] [did 
transport from one location to another within this state] 
any intoxicating beverage for the purpose of resale; 


and 


(2) that the defendant did not have a license authorizing 
transportation of intoxicating beverages; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


“Common carrier” means every person holding a certificate of 
public convenience and necessity as a common carrier from the 
Interstate Commerce Commission or the United States Depart- 
ment of Transportation or its predecessor agency of the federal 
government.° 


“Intoxicating liquor” includes alcohol, spirits, liquors, wines, 
and every liquid or solid, patented or not, containing alcohol, 
spirits, liquor or wine, capable of being consumed by human be- 
ings; but shall not include any beverage with alcohol content of 
five percent (5%) or less.* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 


33.03 tencing Commission Comment. 
'TN.C.A. § 39-17-704(a). 3T.C.A. § 67-6-102(3). 
27.C.A. § 39-11-301(b) and T.C.A. “DC.A. § 57-2-101(a)(D). 


§ 39-11-301(c) and accompanying Sen- 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


_ “Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to the circumstances surrounding the 
conduct when the person is aware of the nature of the conduct or 
that the circumstances exist. A person acts knowingly with re- 
spect to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur, The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed. from the accused person’s 
standpoint.’ 


Comments 


1. Transportation of alcoholic beverages by common carriers is a Class A 
misdemeanor. T.C.A. § 39-17-704(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. | Ma 


57.C.A. § 39-11-106. ™.C.A. § 39-11-106. 
61.C.A. § 39-11-106. 
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T.P.L.—Crim. 33.04 Manufacture of alcoholic 
beverages 


Any person who unlawfully manufactures alcoholic bever- 
ages is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant manufactured intoxicating bever- 
ages; 


7 and 
(2) that the defendant was not authorized by law to do so; 
and 


(3) that the defendant acted intentionally, knowingly, or 
recklessly.’ 


“Intoxicating liquor” includes alcohol, spirits, liquors, wines 
and every liquid or solid, patented or not, containing alcohol, 
spirits, liquor or wine, and capable of being consumed by human 
beings; but shall not include any beverage with alcohol content of 
five percent (5%) or less.° 


“Manufacture” includes distilling and operating a winery.* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.* 


“Knowingly” means that.a person acts knowingly with re- 
spect to the conduct or to the circumstances surrounding the 
conduct when the person is aware of the nature of the conduct or 
that the circumstances exist. A person acts knowingly with re- 


33.04 tencing Commission Comment. 
'TC.A. § 39-17-706(a). 51.C.A, § 57-3-101(a)\(1). 
4 
2NC.A. § 39-11-301(b) and T.C.A. T.C.A. § 57-3-101(a)(9). 
§ 39-11-301(c) and accompanying Sen- 5T.C.A. § 39-11-106. 
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spect to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result.° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.’ 


[It is an exception to this offense that the manufacture of 
alcohol was for use as a fuel to power motor driven vehicles and 
machinery or for heating purposes or of not less than one hundred 
eighty-eight (188) proof for chemical pharmaceutical, medical, 
and bacteriological purposes.® If the defendant proves this excep- 
tion by a preponderance of the evidence,® you must find [him] 
[her] not guilty.] 


Comments 


1. Manufacture of alcoholic beverages is a Class A misdemeanor. T.C.A. 
§ 39-17-706(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” Bud “recklessly” should all 
be charged for this offense. 


3. The Committee is of the opinion that the language of T.C.A. § 39-17- 
706(a) are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions). 


87C.A. § 39-11-106. °T.C.A. § 39-11-202(b)(2). The 


™TC.A. § 39-11-106. trial judge should utilize T.P.I—Crim. 
®1.C.A. § 39-17-706(a) 42.01, Preponderance of evidence. 
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T.P.IL.—Crim. 33.05 Storage of liquor for sale 


Any person who unlawfully stores liquor for sale is guilty of 
a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant had or kept in stock, in any ware- 
house or place of business or other place, any intoxicat- 
ing liquors, including wine, ale or beer, intended for pre- 
sent or future sale as a beverage, either wholesale or 
retail, and whether intended to be sold for delivery at 
the place of sale or to be shipped or otherwise trans- 
ported for delivery at another place; 


and 
(2) that the defendant did not have a valid license or permit; 
and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


“Intoxicating liquor” includes alcohol, spirits, liquors, wines 
and every liquid or solid, patented or not, containing alcohol, 
spirits, liquor or wine, and capable of being consumed by human 
beings; but shall not include any beverage with alcohol content of 
five percent (5%) or less.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to the circumstances surrounding the 
conduct when the person is aware of the nature of the conduct or 


33.05 tencing Commission Comment. 
IT.C.A, § 39-17-713(a). 5T.C.A. § 57-3-101(a)(1). 
27.C.A. § 39-11-301(b) and T.C.A. 4T.C.A. § 39-11-106. 


§ 39-11-301(c) and accompanying Sen- 
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that the circumstances exist. A person acts knowingly with re- 
spect to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result.° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® | , 


Comments 


1. Storage of liquor for sale is a Class A misdemeanor. T.C.A. § 39-17- 
713(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state, T.C.A, § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


5T.C.A. § 39-11-106. ®TC.A. § 39-11-106. 
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T.P.I1.—Crim. 33.06 Possession of still 


Any person who has [possession] [control] of [a still] [an ap- 
paratus/, or part thereof, used or intended to be used for the 
purpose of manufacturing intoxicating liquor as prohibited by 
law, is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) . that the defendant had /possession/ [control] of [a still] 
[an apparatus] which was [used] [intended to be used] 
for the purpose of manufacturing intoxicating liquor as 
prohibited by law; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.” 


“Possession” may be actual or constructive. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]° 


[Possession may also be sole or joint. If a person alone has 
actual or constructive possession of a thing, possession is sole. If 
two (2) or more persons have actual or constructive possession of 
a thing, their possession is joint.]* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.° 


“Knowingly” means that a person acts knowingly with re- 


33.06 3State v. Williams, 623 S.W.2d 
. * * 4 
2 State v. Copeland, 677 S.W.2d 
T.C.A. § 39-11-301(b) and T.C.A. p : 
§ 39-11-301(c) and accompanying Sen- 471 (Tenn. Crim. App. 1984). 


tencing Commission Comment. °T.C.A. § 39-11-106. 
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spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.’ 


Comments 


1. Possession or control of a still is a Class B misdemeanor. T.C.A. § 39-17- 
707(b). 


2. Manufacturing of alcoholic beverages and exceptions are listed in T.C.A. 
§ 39-17-706(a) and T.C.A. §§ 57-2-101, et seq. 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


61.C.A. § 39-11-106. : "T.C.A. § 39-11-106. 
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T.P.I1.—Crim. 33.07 Consuming or possessing 
alcoholic beverages on school 
property 


Any person who /consumes/] [possesses] any alcoholic bever- 
age on the school plant or grounds of a public school, having any 
of the grades kindergarten (K) through twelve (12), is guilty of a 
crime. | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant did [consume] [possess] any alcoholic 
beverage; 


and 


(2) that such [consumption] [possession] was on the [school 


plant] [grounds] of [—______], a public school with 
grades. /sthroughwzieirent at; 
and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.” 


_[“Possession” may be actual or constructive. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]° 


[Possession may also be sole or joint. If a person alone has 
actual or constructive possession of a thing, possession is sole. If 
two (2) or more persons have actual or constructive possession of 
a thing, their possession is joint.]* 


33.07 / 3State v. Williams, 623 S.W.2d 
'T.C.A. § 39-17-715(a). 121 (Tenn. Crim. App. 1981). 
21C.A. § 39-11-301(b) and T.C.A. *State v. Copeland, 677 S.W.2d 


§ 39-11-301(c) and accompanying Sen- 471 (Tenn. Crim. App. 1984). 
tencing Commission Comment. 
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“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® | 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed fram the accused person’s 
standpoint.’ 


Comments 


1. Consuming or possessing alcoholic beverages on school Drees is a 
Class C misdemeanor. T,.C.A. § 39-17-715(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


5T.C.A. § 39-11-106. "TN.C.A. § 39-11-106. 
67'C.A. § 39-11-106. } 
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CHAPTER 34 


OBSCENITY AND PORNOGRAPHY 


T.P.I.—Crim. 
T.P.I.—Crim. 
T.PI-—Crim 
T.P.1.—Crim. 
TP.I——Crim: 
T.PI.—Crim. 
T.P.I.——Crim. 
T.P.1.—Crim. 


34.01 


34.02 


. 34.03 


34.04 
34.05 


34.06 


34.07 


34.08 


T.PI.—Crim 34.09 


Producing, importing, preparing, 
distributing, processing or appearing in 
obscene material or exhibition 

Using minors to import, prepare, distribute, 
process or appear in obscene material or 
exhibition 

Sexual exploitation of a minor (for offenses 
committed on or after 7/1/05) 

Aggravated sexual exploitation of a minor 


Especially aggravated sexual exploitation of 
a minor 


Sale/loan/exhibition of material harmful to 
minors 


Display for sale/rent of material harmful to 
minor 


Massage or exposure of erogenous areas 
Exploitation of a minor [by electronic means] 


T.P.I1.—Crim. 34.01 Producing, importing, 


preparing, distributing, 
processing or appearing in 
obscene material or 
exhibition 


Any person who knowingly does any of the following acts is 
guilty of a crime: 


(1) [produces] [sends] [causes to be sent] [brings] [causes to 
be brought into this state] for sale, distribution, exhibi- 
tion, or display any obscene matter; 


or 


(2) [prepares for distribution] [publishes] [prints] [exhibits] 
[distributes] [offers to distribute] any obscene matter; 
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or 


(3) possesses with intent to /distribute/ [exhibit] [offer to 
distribute] any obscene matter; 


or ;+ 


(4) [directs] [presents] [produces] any obscene [theatrical 
production] [peep shows] [live performances]; 


or 


(5) participates in that part of a production which renders 
the production or performance obscene. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant knowingly /list the act or acts above 
which are charged in the indictment]; 


and 


(2) that said [matter] [production] [performance] was 
obscene. 


“Community” means the judicial district, [describe judicial 
district],’ in which a violation is alleged to have occurred.° 


“Consideration” is the inducement to a contract; the cause, 
motive, price, or impelling influence which induces a contracting 
party to enter into a contract.’ 


[“Cunnilingus” means a sex act accomplished by placing the 
mouth or tongue on or in the vagina of another.]° 


34.01 *Black’s Law Dictionary (8th Ed. 


'D.C.A. § 39-17-902(a). OER igzib 10 noid, 

2 is definition is derived from 
See T.C.A. § 16-2-506. former T.P.I1.—Crim. 9.04, Crimes 
8T.C.A. § 39-17-1002(1). against nature. 
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“Distribute” means to transfer possession of, whether with or 
without consideration.°® 


[“Fellatio” means a sex act accomplished with the male sex 
organ and the mouth or lips of another. Intrusion into the alleged 
victim’s mouth is not required.]’ | 


“Matter” means any book, magazine, newspaper, or other 
printed or written material or any picture, drawing, photograph, 
motion picture film, video cassette, or other pictorial representa- 
tion, or any statue, figure, device, theatrical production, or electri- 
cal reproduction, or any other article, equipment, machine, or 
material that is obscene.® 


“Obscene” means: 


(A) the average person applying contemporary community 
standards, would find that the work, taken as a whole, 
appeals to the prurient interest; 


and 


(B) the average person applying contemporary community 
standards would find that the work depicts or describes, 
in a patently offensive way, sexual conduct; 


and 


(C) the work, taken as a whole, lacks serious literary, 
artistic, political, or scientific value.° 


“Patently offensive” means that which goes substantially be- 
yond customary limits of candor in describing or representing 
such matters." 


[There are two types of possession recognized in the law: 
actual possession and constructive possession. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 


67.C.A. § 39-17-901(8). 67C.A. § 39-17-901(7). 
: 9 
"State v. Marcum, 109 S.W.3d cei § 39-17-901(10). 
300, 303-04 (Tenn. 2003). 1Onc.A, § 39-17-901(11). 
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tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]"- 


[The law also recognizes that possession may be sole or joint. 
If one (1) person alone has actual or constructive possession of a 
thing, possession is sole. If two (2) or more persons have actual.or 
constructive possession of a thing, their possession is joint.]" 


“Prurient interest” means a shameful or morbid interest in 


sex.'9 


“Sexual conduct” shall be construed to mean: 


(A) patently offensive representation or descriptions of 
ultimate sexual acts, normal or perverted, actual or 
simulated. A sexual act is simulated when it depicts ex- 
plicit sexual activity which gives the appearance of 
ultimate sexual acts, anal, oral,.or genital. The term 
“ultimate sexual acts” shall be construed to mean sexual 
intercourse, anal or otherwise, fellatio, cunnilingus, or 
sodomy; 


or 


(B) patently offensive representations or descriptions of 
masturbation, orcre tary functions, and lewd exhibitions 
of the genitals." 


[“Sodomy” means a sex act accomplished by anal intercourse 
or a sex act between a person and an animal.|"* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


"State v. Williams, 623 S.W.2d ~ “410.4. § 39-17-901(14). 

121 (Tenn. Crim. App. 1981). ae d Py Med es A. 

12 1s definition 1s derived from 
State v. Copeland, 677 S.W.2d ’ See 

471 (Tenn. Crim. App. 1984). Black’s Law Dictionary (8th Ed. 2004). 


"ST.C.A. § 39-17-901(12). “TCA. § 39-11-106. 
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The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


[It is an exception to this offense that material which was 
otherwise obscene was possessed by a person having scientific, 
educational, governmental, or other similar justification.”® If the 
defendant proves this exception by a preponderance of the evi- 
dence,” you must find [him] [her] not guilty.] | 


Comments 


1. Producing, importing, preparing, distributing, processing, or appearing 
in an obscene material or exhibition is a Class A misdemeanor, and in addition 
thereto, any corporation or entity which violates this section shall be fined an 
amount not less than ten thousand ($10,000) dollars nor more than fifty 
thousand ($50,000) dollars. T.C.A. § 39-17-902(c)(1). A second or subsequent 
violation of subsection (a) is a Class E felony; provided, that such second or 
subsequent violation occurs after a conviction has been obtained for the previ- 
ous such violation; provided further, that the range of fines authorized for a 
first violation by a corporation or business entity shall also be applicable for 
second or subsequent violations by such corporation or entity. T.C.A. § 39-17- 
902(c)(2). 


2. “Actual or constructive knowledge”: A person is deemed to have construc- 
tive knowledge of the contents of material who has knowledge of facts which 
would put a reasonable and prudent person on notice as to the suspect nature of 
the material. T.C.A. § 39-17-901(1). 


3. Some trial judges may feel that it is appropriate to include the following 
in their instructions to the jury: 


- ARTICLE 1, SECTION 19. CONSTITUTION 
OF THE STATE OF TENNESSEE 


Sec. 19. Freedom of speech—The free communication of thoughts 
and opinions, is one of the invaluable rights of man, and every citizen 
may freely speak, write, and print on any subject, being responsible 
for the abuse of that liberty. 


FIRST AMENDMENT OF THE CONSTITUTION 
OF THE UNITED STATES OF AMERICA 


Congress shall make no law. . . abridging the freedom of speech. 
"TC.A, § 39-11-302(a). °7.C.A. § 39-11-202. The trial 


187C.A, § 39-11-1086. judge should utilize T.PI1—Crim. 42. 
19C.A. § 39-17-902(e) 01, Preponderance of evidence. 
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CONSTITUTIONS 


Article 1, Section 19, Constitution of the State of Tennessee and 
the First Amendment to the Constitution of the United States, as 
made applicable to the states by the Fourteenth Amendment, 
guarantee to the people the right of free expression in order that there 
may be a full and unrestricted interchange of ideas for bringing about 
any political and social changes desired by the people and give protec- 
tion to all ideas no matter how unorthodox or controversial so long as 
they have the slightest redeeming social importance. These guaranties 
are not confined to expression of ideas that are conventional or shared 
by a majority. 


However, you are instructed that obscene material is not 
protected by the Tennessee or United States Constitutions. Roth v. 
United States, 354 U.S. 476, 77 S.Ct. 1804, 1 L.Ed.2d 1498 (1957); 
Miller v. California, 413 U.S. 15, 98 S.Ct. 2607, 37 L.Ed.2d 419 (1973). 


CONSENTING ADULTS 


It is not a defense to the crime of selling obscene material that 
the material was sold to consenting adults. Paris Adult Theatre I v. 
Slaton, 4138 U.S. 49, 57, 93 S.Ct. 2628, 2635, 37 L.Ed.2d 446 (19783). 
The law prohibits the distribution of obscene material to any person, _ 
whether that person be an adult or child. See T.C.A. § 39-17-902. 


THE AVERAGE PERSON 


In deciding whether the material as a whole appeals to the pruri- 
ent interest and whether the sexual conduct is portrayed in a patently 
offensive way, the jury must avoid subjective personal and private 
views in determining community standards and, instead, evaluate 
what judgment would be made by a hypothetical average adult person 
applying the collective view of the adult community as a whole. Pinkus 
v. United States, 486 U.S. 298, 298, 98 S.Ct. 1808, 1812, 56 L.Ed.2d 
293 (1978). 


These questions are not to be determined by the effect of the ma- 
terial on any particularly sensitive or insensitive person, nor on the 
most prudish or the most tolerant, but rather by the standards of the 
average adult, which is a synthesis of all men and women, including 
the sensitive and insensitive, prudish and tolerant, educated and 
uneducated, religious and irreligious, and everyone in between. See 
Pinkus; Smith v. United States, 431 U.S. 291, 304, 97 S.Ct. 1756, 
1766, 52 L.Ed.2d 324 (1977); Roth, at 489-90, 77 S.Ct. at 1811-12. 


CONTEMPORARY COMMUNITY STANDARDS 


The jury is to decide what judgment would be made by this aver- 
age person in his or her applications of contemporary community 
standards. Community standards simply provide the measure against 
which the jury decides the questions of appeal to prurient interest and 
patent offensiveness. Smith v. United States, 481 U.S. 291, 302, 97 
S.Ct. 1756, 1764, 52 L.Ed.2d 324 (1977). 


In deciding what conclusion the average person, applying 
contemporary community standards, would reach in these respects, 
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the jury is entitled to draw on its own knowledge of the views and 
sense of the average person in the community from which you came. 
Hamling v. United States, 418 U.S. 87, 104-105, 94 S.Ct. 2887, 
2901-2902, 41 L.Ed.2d 590 (1974). 


APPEAL TO PRURIENT INTEREST 


As a general rule in obscenity law, the jury is asked to determine 
whether the average person would find that the predominant appeal 
of the material is to a prurient interest in nudity, sex, or excretion. A 
prurient interest is lewd, lascivious, erotic, shameful, or morbid sexual 
interest. T.C.A. § 39-17-901(8); State v. Bartanen, 121 Ariz. 454, 591 
P.2d 546, 550 (Ariz. 1979), cert denied 444 U.S. 884, 100 S.Ct. 174, 62 
L.Ed.2d 113. This prurient appeal requirement may be adjusted to 
social realities, however, by permitting the appeal of the material to 
be assessed in terms of the sexual interest of its intended and prob- 
able recipient group. Where the material is designed for and primarily 
disseminated to a clearly defined deviant sexual group, rather than 
the public at large, the prurient appeal requirement is satisfied if the 
dominant theme of the material taken as a whole appeals to the pruri- 
ent interest in sex of the members of that group. Mishkin v. New 
York, 383 U.S. 502, 508, 86 S.Ct. 958, 963, 16 L.Ed.2d 56 (1966); 
Hamling, at 127, 94 S.Ct. at 2912; Pinkus, at 301, 98 S.Ct. at 1814. 


In determining whether the average person, applying contempo- 
rary community standards, would consider certain materials “pruri- 
ent,” the jury need not find that the material would necessarily have a 
tendency to excite lustful thought in an average person. Material 
intended to appeal to a specific deviant group may not stimulate the 
erotic in the average person, but disgust and sicken him or her. The 
jury is to consider the prurient appeal to the intended and probable 
recipient group, if the material is designed for that group. Where the 
material is designed for the public at large, then the jury must consider 
whether the material appeals to the prurient interest of the average 
person, applying contemporary community standards. Mishkin, at 
508, 86 S.Ct. at 963; Hamling, at 127, 94 S.Ct. at 2912; Pinkus, at 
301, 98 S.Ct. at 1814. 


SERIOUS VALUE—PANDERING 


Another part of the statutory test for obscenity requires the jury 
to find whether the material taken as a whole lacks serious literary, 
artistic, political, or scientific value. Miller, at 24, 93 S.Ct. at 2615. 


Though serious value, or the lack of it, is not determined in terms 
of contemporary community standards, evidence of pandering to pruri- 
ent interest in the creation, promotion, or dissemination of material is 
relevant in determining whether the material is obscene. 


In determining whether the allegedly obscene material is lacking 
in serious literary, artistic, political, or scientific value, the trier of fact 
may consider the circumstances of distribution, and particularly 
whether such circumstances indicate that the matter was being com- 
mercially exploited by the defendant for the sake of its prurient appeal. 
Such evidence is probative with respect to the nature of the matter 
and can justify the conclusion, especially if the question is a close one, 
that the matter lacks serious, literary, artistic, political, or scientific 
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value. The weight, if any, such evidence is entitled to is a matter for 
the jury to determine, 


Circumstances of production and dissemination are relevant to 
determining whether serious value claimed for the material was in the 
circumstances pretense or reality. If you conclude that the defendant’s 
sole emphasis is in the sexually provocative aspect of the material, 
that fact can justify the conclusion that the matter is lacking in seri- 
ous, literary, artistic, political, or scientific value. Ginzburg v. United 
States, 383 U.S. 463, 467-68, 86 S.Ct. 942, 945-46, 16 .. Ed.2d 31, 
(1966). 


PATENTLY OFFENSIVE SEXUAL CONDUCT 


The remaining part of the test for obscenity requires a finding of 
whether the material depicts or describes sexual conduct in a patently 
offensive way. Miller v. California, 413 U.S. 15, 938 S.Ct. 2607, 37 
L.Ed.2d 419 (1973). The material as a whole or the circumstance of 
distribution are not determinative or patent: offensiveness. The ques- — 
tion is whether the average person, applying contemporary community 
standards, would find that the sexual conduct depicted or described in 
the material is portrayed in a patently offensive way. 


Patent offensiveness means substantially beyond customary 
limits of candor in describing or representing sexual matters. It means 
a deviation from society’s standards of decency because it affronts 
contemporary community standards relating to the description or rep- 
resentation of sexual matters. Jacobellis v. Ohio, 378 U.S, 184, 191, 84 
S.Ct. 1676, 1680, 12 L.Ed.2d 793 (1964), 


In this regard, contemporary community standnida are set by 
what is in fact accepted in the community as a whole. The tolerance of 
society in depicting sexual matters is relevant only as to whether the 
manner of depicting or describing sexual conduct is acceptable under 
contemporary standards in this community. 


SCIENTER 


The Prosecution must prove beyond a reasonable doubt that the 
defendant had scienter, or knowledge, of the materials at issue. It is 
not necessary that the defendant be shown to have actually seen or 
read the materials, or to have known their specific contents, but only 
that the defendant knew the nature and character of the materials. It 
does not matter that the defendant did not believe the materials were 
obscene. If the defendant knew the nature and character of the materi- 
als, that is, knew that they were sexually explicit and contained 
descriptions or depictions of sexual conduct, then the requirement of 
scienter would be satisfied. Hamling, at 122, 124, 94 S.Ct. at 2910, 94 
S.Ct, at 2910, 2911. 


EXPERT TESTIMONY 


There is no requirement that the parties prove or disprove the 
obscenity of the material by expert testimony when the material itself 
is.placed in evidence. The material is the best evidence of what it 
represents. Paris Adult Theatre I v. Slaton, 413 U.S. 49, 93 S.Ct. 
2628, 37 L.Ed.2d 446 (1973); Kaplan v. California, 418 U.S. 115, 121, 
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93 S.Ct. 2680, 2685, 37 L.Ed.2d 492 (1973) 


However, the parties are entitled to an opportunity to introduce 
relevant, competent evidence and testimony bearing on the issues, es- 
pecially for the purpose of explaining to lay jurors what they otherwise 
could not understand or when the material is directed at such a bizarre 
deviant group that the experience of the trier of fact would be plainly 
inadequate to judge whether the material appeals to the prurient 
interest. As with all witnesses, the trier of fact may accept or disre- 
gard all or any part of the testimony and put as much weight on the 
testimony as the jury finds appropriate. Paris Adult Theatre I v. 
Slaton, 413 U.S. 49, 93 S.Ct. 2628, 37 L.Ed.2d 446 (1973). 
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T.P.1.—Crim. 34.02 Using minors to import, 
prepare, distribute, process 
or appear in obscene 
material or exhibition 


Any person who knowingly employs, hires or uses a minor to 
do or assist in doing the following act(s) shall be guilty of a crime: 


(1) [produce] [send] [cause to be sent/ [bring] [cause to be 
brought into this state/ for sale, distribution, exhibition 
or display any obscene matter; 


or 


(2) within this state [prepare for distribution] [publish] 
[print] [exhibit] [distribute] [offer to distribute] any 
obscene matter; 


or 


(3) possess with intent to /distribute/ [exhibit] any obscene 
matter; 


or 
/ 


(4) [direct] [present] [produce] any obscene [theatrical pro- 
duction] [peep show] [live performance]. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant knowingly [hired] [employed] [used] 
[name of minor], a minor, to [assist inf [produce] [send] 
[cause to be sent] into this state for /sale] [distribution] 
[display] any obscene matter; 


34.02 in committing these acts, slight re- 
1 oe. wording of the pattern instruction will 
Spats . $39-17-902(b). be necessary to make it grammatically 
Note that if the minor assisted correct. 
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[Part B: 
(1) 


OBSCENITY AND PORNOGRAPHY 34.02 
and 


that the defendant had knowledge that such person was 
a minor under eighteen (18) years of age, or was in pos- 
session of such facts that the defendant should have 
reasonably known that such person was a minor under 
eighteen (18) years of age.| 


or 


that the defendant knowingly [hired/ [employed] [used] 
[name of minor], a minor, to /assist in] within this state, 
[prepare for distribution] [publish] [print] [exhibit] [dis- 


- tribute] [offer to distribute] any obscene matter; 


(2) 


(2) 


[Part D: 
Cl) 


and 


that the defendant had knowledge that such person was 
a minor.under eighteen (18) years of age, or was in pos- 
session of such facts that the defendant should have 
reasonably known that such person was a minor under 
eighteen (18) years of age.| | 


or 


that the defendant knowingly /hired/ [employed] [used] 
[name of minor/, a minor, to /assist in/ possess with 
intent to [distribute] [exhibit] any obscene matter; 


and 


that the defendant had knowledge that such person was 
a minor under eighteen (18) years of age, or was in pos- 
session of such facts that the defendant should have 
reasonably known that such person was a minor under 
eighteen (18) years of age.| 


or 


that the defendant knowingly /hired/ [employed] [used] 
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[name of minor], a minor, to /assist in/ direct, present, 
or produce any obscene [theatrical production] [peep 
show] [live performance]; 


and 


(2) that the defendant had knowledge that such person was 
a minor under eighteen (18) years of age, or was in pos- 
session of such facts that the defendant should have 
reasonably known that such person was a minor under 
eighteen (18) years of age.] 


“Community” means the audioia! district, pO judicial 
district/,° in which a violation is alleged to have occurred.* 


“Consideration” is the inducement to a contract; the cause, 
motive, price, or impelling influence which induces a contracting 
party to enter into a contract.° 


[“Cunnilingus” means a sex act accomplished by placing the 
mouth or tongue on or in the viet of another. ih 


“Distribute” means to trabetsr possession of whether with or 
without consideration.’ 


[“Emancipated minor” means any minor who is or has been 
married, or has by court order or otherwise been freed from the 
care, custody and control of his or her parents.]° 


[“Fellatio” means a sex act accomplished with the male sex 
organ and the mouth or lips of another. Intrusion into the alleged 
victim’s mouth is not required.]® 


“Matter” means any book, magazine, newspaper, or other 
printed or written material or any picture, drawing, photograph, 
motion picture film, video cassette, or other pictorial representa- 
tion, or any statue, figure, device, theatrical production, or electri- 


3See T.C.A. § 16-2-506. against nature. 


*T.C.A. § 89-17-1002(1). ™C.A. § 39-17-901(3). 
5 ’ pen t 
soe Law Dictionary (8th Ed °TCAL § 39-11-106. 
’This definition is derived from *State v. Marcum, 109 S.W.3d 


former T:P.J.—Crim. 9.04, Crimes | 300, 303-04 (Tenn. 2003). 
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cal reproduction, or any other article, equipment, machine or ma- 
terial that is obscene." 


“Minor” means any person who has not reached the age of 
eighteen (18) and is not emancipated." 


“Obscene” means: 


(1) the average person applying contemporary community 
standards, would find that the work, taken as a whole, 
appeals to the prurient interest; 


and 


(2) the average person applying contemporary community 
standards would find that the work depicts or describes, 
in a patently offensive way, sexual conduct; 


and 


(3). the work, taken as a whole, lacks. serious literary, 
artistic, political or scientific value.” 


“Patently offensive” means that which goes substantially be- 
yond customary limits of candor in describing or representing 
such matters." 


“Prurient interest” means a shameful or morbid interest in 


sex.'4 


“Sexual conduct” means: 


(1) patently offensive representations or descriptions of 
ultimate sexual acts, normal or perverted, actual or 
simulated. A sexual act is simulated when it depicts ex- 
plicit sexual activity which gives the appearance of 
ultimate sexual acts, anal, oral, or genital. “Ultimate 
sexual acts” means sexual intercourse, anal or otherwise, 
fellatio, cunnilingus or sodomy; 


107 CA. § 39-17-901(7). 87. C.A. § 39-17-901(11). 


"T.C.A, §:39-17-901(8). .  — 4TC.A, § 39-17-901(12). 
127G.A. § 39-17-901(10). 
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(2) patently offensive representations or descriptions of 
masturbation, excretory functions, and lewd exhibitions 
of the genitals.” 


[“Sodomy” means a sex act accomplished by anal intercourse 
or a sex act between a person and an animal.]"® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to the circumstances surrounding the 
conduct when the person is aware of the nature of the conduct or 
that the circumstances exist. A person acts knowingly with re- 
spect to a result of the person’s conduct when the person is aware 
that the conduct is reasonably certain to cause the result.'” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


[It is an exception to this offense that material which was 
otherwise obscene was possessed by a person having scientific, 
educational, governmental, or other similar justification.” If the 
defendant proves this exception by a preponderance of the evi- 
dence,”' you must find [him] [her] not guilty.] 


Comments 


1. Hiring, employing or using minors to import, prepare, distribute, pro- 
cess, or appear in obscene material or an obscene exhibition is a Class E felony. 
T.C.A. § 39-17-902(d). 


2. This offense does not apply to those acts which are prohibited by T.C.A. 
§ 39-17-1003 to T.C.A. § 39-17-1005 (sexual exploitation of a minor, aggravated 
sexual exploitation of a minor and especially aggravated sexual exploitation of a 
minor). T.C,A. § 39-17-902(b). 


3. If there is a question as to the meaning of “contemporary community 


'8T.C.A. § 39-17-901(14). °7.C.A. § 39-11-106. 
'8This definition is derived from 07. C.A. § 39-17-902(e). 
é Dicti h Ed. 2004). 
Black s Law pice onan, et Be! "1.C.A. § 39-11-202. The trial 
T.C.A. § 39-11-106. ‘ud ene “1: . 
s. judge should utilize T.P.1.—Crim. 42. 
T.C.A. § 39-11-301(a)(2). 01, Preponderance of evidence. 
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standards,” the trial judge may wish to refer to the case law on this topic set 
out in Comment 3 of T.P.I. — Crim. 34.01. 
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T.P.I.—Crim. 34.03 Sexual exploitation of a 
minor (for offenses 
committed on or after 7/1/05) 


Any person who commits the offense of sexual exploitation of 
a minor is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant possessed material that includes a 
minor engaged in /sexual activity] [simulated sexual 
activity that was patently offensive]; 


and 
(2) that the defendant did so knowingly. 


In determining whether the material or image otherwise 
represents or depicts that a participant is a minor, and in 
determining whether a person knowingly possessed the material, 
the jury may consider the title, text, visual representation, 
internet history, physical development of the person depicted, 
expert medical testimony, expert computer forensic testimony, 
and any other relevant evidence.’ 


[“Community” means the judicial district, (describe judicial 
district),*° in which a violation is alleged to have occurred.]* 


[“Lascivious” means tending to incite lust; lewd; indecent.]° 
“Material” means: 


(A) Any picture, drawing, photograph, undeveloped film or 
film negative, motion picture film, videocassette tape or 
other pictorial representation; 


(B) Any statue, figure, theatrical production or electrical 


reproduction; 
34.08 *1.C.A. § 39-17-1002(1), 
1 
T.C.A. § 39-17-1003(a). "State v. Hall, __ S.W.3d —_, 2019 
27.C.A. § 39-17-1003(c). WL 117580 (Tenn. 2019). See Com- 
3T.C.A. § 16-2-506. ment 3. 
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(C) Any image stored on.a computer hard drive, a computer 


(D) 


disk of any type, or any other medium designed to store 
information for later retrieval; 


or 


Any image transmitted to a computer or other electronic 
media or video screen, by telephone line, cable, satellite 
transmission, or other method that is capable of further 
transmission, manipulation, storage or accessing, even 
if not stored or saved at the time of transmission;° 


or 


[(E) Only for offenses committed on or after 5/2/17: 


Any computer image, or computer-generated image, 
whether made or produced by electronic, mechanical or 
other means. | 


“Minor” pipes any person who has not reached eighteen (19) 
years of age.’ 


“Patently offensive” means that which goes substantially be- 
yond Eve LOULAEY limits of candor in describing or Breer De, 
such matters.° 


“Sexual activity” means any of the following acts: 


(A) 


(B) 


(C) 


(D) 


vaginal, anal or oral intercourse, whether done with an- 
other person or an animal; 


masturbation, whether done plone or with another hu- 
man or an animal; 


patently offensive, as determined by contemporary com- 
munity standards, physical contact with or touching of 
a person’s clothed or unclothed genitals, pubic area, 

buttocks or breasts in an act of Ap Panett sexual stimalere 
tion or sexual abuse; 


sado-masochistic abuse including flagellation, torture, 
physical restraint, domination or subordination by or 


°T.C.A. § 39-17-1002(2). ®T.C.A. § 39-17-1002(4). 
™7C.A. § 39-17-1002(3). 
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upon a person for the purpose of sexual gratification of 
any person; 


(EK) the insertion of any part of a person’s body or of any 
object into another person’s anus or vagina, except when 
done as a part of a recognized medical procedure by a 
licensed professional; 


(F) patently offensive, as determined by contemporary com- 
munity standards, conduct, representations, depictions 
or descriptions of excretory functions; 


or 


(G) lascivious exhibition of the female breast or the geni- 
tals, buttocks, anus or pubic or rectal area of any 
person.’ 


[A “simulated sexual activity” depicts explicit sexual activity 
which gives the appearance of ultimate sexual acts, anal, oral or 
genital. “Ultimate sexual acts” means sexual intercourse, anal or 
otherwise, fellatio, cunnilingus or sodomy,]"" — 


“Knowingly” means that a person acts knowingly with re- 
‘spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted “intentionally.”” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


°T.C.A. § 39-17-1002(8). "NC.A. § 39-11-301(a)(2). 
T.C.A. § 39-17-901(14)(A). 18.0.4. § 39-11-106. 
"Mm. C.A. § 39:11-106. | 
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[Only for offenses committed on or after 7/1/13: It is not 
a defense that the minor victim consented to the conduct that 
constituted the offense.]" 


Comments 


1. Sexual exploitation of a minor is a Class D felony. However, if the 
number of individual images, materials, or combination of images and materials 
that are possessed is more than fifty (50), then the offense shall be a Class C 
felony. If the number of individual images, materials, or combination of images 
and materials exceeds one hundred (100), the offense shall be a Class B felony. 
T.C.A. § 39-17-1003(d). If the indictment charges possession of more than 50 or 
100 individual images, materials or combination of images and materials, the 
trial judge shall charge a variant of T.P.I—Crim. 31.13, asking the jury to fix 
the amount of the material possessed along with its verdict. 


2. If there is a question as to the meaning of “contemporary community 
standards,” the trial judge may wish to refer to the case law on this topic set 
out in Comment 3 of T.P.I. — Crim. 34.01. 


3. In deciding whether or not materials are “lascivious,” the Supreme Court 
in State v Whited, 506 S.W.3d 416, 438 (Tenn. 2016), held that 


the fact-intensive determination of whether particular materials 
contain sexual activity or a lascivious exhibition of private body areas 
is not facilitated by the adoption of a one-size-fits-all “multi-factor 
analysis” such as the Dost factors. See Grzybowicz, 747 F.3d at 1306. 
Lower courts should refrain from using the Dost factors as a test or an 
analytical framework in making such a determination. 7 


bb I § 39-13-1003(f). The Com- after 7/1/13, this does not necessarily 
mittee is of the opinion that even mean that consent would be a defense 
though the legislature enacted this for offenses committed prior to that 
language for offenses committed on or date. 
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T: P. I.—Crim. 34.04 Aggravated sexual 


exploitation of a minor 


Any person who knowingly commits the offense of aggravated 
sexual exploitation of a minor is guilty of a crime. 


- For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant did [promote/ [sell] [distribute] 
[transport] [purchase] [exchange] [possess with the intent 
to promote, sell, distribute, transport, purchase or 
exchange] [obscene] material, which includes a minor 
engaged in /sexual activity] [simulated sexual activity 
that was patently offensive/; 


and 
(2) that the defendant did so knowingly. 


You, as the trier of fact, may infer* that a participant is a 
minor if the material through its title, text, visual representation 
or otherwise, represents or depicts the participant as a minor.® 


“Community” means the judicial district, (describe judicial 
district),* in which a violation is alleged to have occurred.” 


[“Consideration” is the inducement to a contract; the cause, 
motive, price, or impelling influence which induces a contracting 
party to enter into a contract.]® 


[“Cunnilingus” means a sex act accomplished by placing the 
mouth or tongue on or in the vagina of another.]’ 


34.04 *See T.C.A. § 16-2-506. 
'T.C.A. § 39-17-1004. °T\C.A. § 39-17-1002(1). 
| *The trial judge should instruct ®Black’s Law Dictionary (8th Ed. 
the jury with respect to inferences. See 2004), 
T.P.I.—Crim, 42.19, Inferences. ’This definition is derived from 
°T.C.A. § 39-17-1004(a)(2) and former T.P.I.—Crim. 9.04, Crimes 
T.C.A. § 39-17-1004(b)(2), against nature. 
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[“Distribute” means to transfer possession of, whether with 
or without consideration.]® | 


[“Fellatio” means a sex act accomplished with the male sex 
organ and the mouth or lips of another. Intrusion into the alleged 
victim’s mouth i is not required.]* 


atasetrious" means tending to incite lust; lewd; indecent.]"° 


“Material” means: 


i 


(B) 


(C) 


(D) 


Any picture, drawing, photograph, undeveloped film or 
film negative, motion picture film, videocassette tape or 
other pictorial representation; 


Any statue, figure, theatrical production or electrical 
reproduction; 


Any image stored on a computer hard drive, a computer 
disk of any type, or any other medium designed to store 
information for later retrieval;" 


or 


Any image transmitted to a computer or other electronic 
media or video screen, by telephone line, cable, satellite 
transmission, or other method that is capable of further 
transmission, manipulation, storage or accessing, even 
if not stored or saved at the time of transmission; 


or 


[(E) Only for offenses committed on or after 5/2/17: 


Any computer image, or computer-generated image, 
whether made or produced by electronic, mechanical or 
other means. | 


STG A. § 39- 17-901(3). WL 117580 (Tenn. 2019). See Com- 
°State v. Marcum, 109 S.W.3d_ ment 3. 
300, 303-04 (Tenn. 2003). "T.C.A. § 89-17-1002(2). 


State v. Hall, _ S.W.3d _, 2019 
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“Minor” Teas any person who has not reached estes (18) 
years of age.” 


“Obscene” means: 


(A) the average person applying contemporary community 
standards would find that the work, taken as a whole, 
appeals to the prurient interest; 


and 


(B) the average person applying contemporary community 
standards would find that the work depicts or describes 
in a patently offensive way, sexual conduct; 


and 


(C) the work, taken as a whole, lacks serious literary, 
artistic, political, or scientific value.]"* 


[“Patently offensive” means that which goes substantially be- 
yond customary limits of candor in describing or representing 
such matters.]" 


(“Promote” means to finance, produce, direct, manufacture, 
issue, publish, exhibit or advertise.]"* 


“Prurient interest” means a shameful or morbid interest in 


sex,'® 


“Sexual activity” means any of the following acts: 


(A) vaginal, anal or oral intercourse, whether done with an- 
other person or an animal; 


(B) masturbation, whether done alone or with another hu- 
man or an animal; 


(C) patently offensive, as determined by contemporary com- 
munity standards, physical contact with or touching of 
a person’s clothed or unclothed genitals, pubic area, 


27 C.A. § 39-17-1002(3). *1C.A. § 39-17-1002(6), 


“T.C.A. § 39-17-901(10). "6 .A. § 39-17-1002(7). 
“TCA. § 39-17-1002(4). 
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(E) 


(F’) 


(G) 
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buttocks or breasts in an act of ct ipa sexual stimula- 
tion or sexual abuse; 


sadomasochistic abuse including flagellation, torture, 
physical restraint, domination or subordination by or 
upon a person for the purpose of sexual gratification of 
any person; 


the insertion of any part of a person’s body or of any 
object into another person’s anus or vagina, except when 
done as a part of a recognized medical procedure by a 
licensed professional; 


patently offensive, as determined by contemporary com- 
munity standards, conduct, representations, depictions 
or descriptions of excretory functions; 


or 


lascivious exhibition of the female breast or the genitals 
or pubic area of any person.” 


“Sexual conduct” means: 


(A) 


(B) 


patently offensive representations or descriptions of 
ultimate sexual acts, normal or perverted, actual or 
simulated. A sexual act is simulated when it depicts ex- 
plicit sexual activity which gives the appearance of 
ultimate sexual acts, anal, oral or genital. “Ultimate 
sexual acts” means sexual intercourse, anal or other- 
wise, fellatio, cunnilingus or sodomy; 


or 


patently offensive representations or descriptions of 
masturbation, excretory functions, and lewd exhibition 
of the genitals." 


[A “simulated sexual activity” depicts explicit sexual activity 
which gives the appearance of ultimate sexual acts, anal, oral or 


1 C.A. § 39-17-1002(8). "81 C.A. § 39-17-901(14). 
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genital. “Ultimate sexual acts” means sexual intercourse, anal or 
otherwise, fellatio, cunnilingus or sodomy.]'® 


“Sodomy” means a sex act accomplished by anal intercourse 
or a sex act between a person and an animal.]”° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.”' 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


[Only for offenses committed on or after 7/1/13: It is not 
a defense that the minor victim consented to the conduct that 
constituted the offense.|* 


Comments 


1. Aggravated sexual exploitation of a minor is a Class C felony; however, 
if the number of individual images, materials, or combination of images and 
materials that are promoted, sold, distributed, transported, purchased, 
exchanged or possessed, with. intent to promote, sell, distribute, transport, 
purchase or exchange, is more than twenty-five (25), then the offense is a Class 
B felony. T.C.A. § 39-17-1004(a)(4). 


2. If there is a question as to the meaning of “contemporary community 
standards,” the trial judge may wish to refer to the case law on this topic set 
out in Comment 3 of T.P.I. — Crim. 34.01. 


3. In deciding whether or not materials are “lascivious,” the Supreme Court 
in State v Whited, 506 S.W.3d 416, 438 (Tenn. 2016), held that 


"T.C.A. § 39-17-901(14)(A), 47.C.A. § 39-13-1004(e). The 
90) 25), 2 SLING ZO , i} Committee is of the opinion that even 
This definition is derived from though the legislature enacted this 
Black’s Law Dictionary (8th Ed. 2004). language for offenses committed on or 
IT .C.A. § 39-11-106. after 7/1/18, this does not-necessarily 
ged : mean that consent would be a defense 
T.C.A. § 39-11-301(a)(2), for offenses committed prior to that 
*°T.C.A. § 39-11-106. date, 
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the fact-intensive determination of whether particular materials 
contain sexual activity or a lascivious exhibition of private body areas 
is not facilitated by the adoption of a one-size-fits-all “multi-factor 
analysis” such as the Dost factors. See Grzybowicz, 747 F.3d at 1806. 
Lower courts should refrain from using the Dost factors as a test or an 
analytical framework in making such a determination. 
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T.P.I.—Crim. 34.05 Especially aggravated sexual 
exploitation of a minor 


Any person who knowingly commits the offense of especially 
aggravated sexual exploitation of a minor is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant did /promote/ [employ] [use] [assist] 
[transport] [permit] a minor to participate in the [perfor- 
mance] [production] of material which includes the 
minor engaging in /sexual activity] [simulated sexual 
activity that was patently offensive/; 


and 
(2) that the defendant did so knowingly. 


You, as the trier of fact, may infer that the participant is a 
minor if the material through its title, text, visual representation 
or otherwise, represents or depicts the participant as a minor. 
However, you are not required to make this inference. It is the 
exclusive province of the jury to determine whether the facts and 
circumstances shown by all the evidence in the case warrant the 
inference which the law permits you to draw. The inference may 
be rebutted by direct or circumstantial evidence or both, whether 
it exists in the evidence of the state or is offered by the defendant. 
Although the defendant is not required by law to do so, when the 
defendant offers an explanation to rebut the inference raised, you 
should consider such explanation along with all the evidence to 
determine not only the correctness of the inference, but also the 
reasonableness of the defendant’s explanation. You are not bound 
to accept either the inference or the defendant’s explanation. The 
state must prove beyond a reasonable doubt every element of the 
offense before the defendant can be found guilty.’ 


34,05 hes that while permitting the trier of 

1 act to infer that the image is of a 

sa slicer lou yale minor, it does not alter the require- 

In State v. Pickett, 211 5.W.3d ment that the state prove beyond a ~ 

696 (Tenn. 2007), this inference, now reasonable doubt that the image is of 

set out at T.C.A. § 39-17-1003(c), was a minor, and is only a permissive infer- 
found to be constitutional. The Court ence, not a mandatory one. 
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[“Community” means the judicial district, (describe judicial 
district),° in which a violation is alleged to have occurred.]* 





“Cunnilingus” means a sex act accomplished by placing the 
mouth or tongue on or in the vagina of another.]® 


[“Fellatio” means a sex act accomplished with the male sex 
organ and the mouth or lips of another. Intrusion into the alleged 
victim’s mouth is not required.]® 


[“Lascivious” means tending to incite lust; lewd; indecent.]’ 
“Material” means: 


(A) Any picture, drawing, photograph, undeveloped film or 
film negative, motion picture film, videocassette tape or 
other pictorial representation; 


(B) Any statue, figure, theatrical production or electrical 
reproduction; 


(C) Any image stored on a computer hard drive, a computer 
disk of any type, or any other medium designed to store 
information for later retrieval;° 


or 


(D) Any image transmitted to a computer or other electronic 
media or video screen, by telephone line, cable, satellite 
transmission, or other method that is capable of further 
transmission, manipulation, storage or accessing, even 
if not stored or saved at the time of transmission; 


or 


[(E) Only for offenses committed on or after 5/2/17: 
Any computer image, or computer-generated image, 
whether made or produced by electronic, mechanical or 
other means. | 


3See T.C.A. § 16-2-506. former T.P.I.—Crim. 9.04, Crimes 

4T.C.A. § 39-17-1002(1). against nature. 

°This definition is derived from ‘State v. Hall, _ S:W.3d _, 2019 
former T.P.1.—Crim. 9.04, Crimes WL 117580 (Tenn. 2019). See Com- 
against nature. ment 5. ; 

6This definition is derived from ®T1C.A. § 39-17-1002(2). 
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“Minor” means any person whio: has not reached eighteen (18) 
years of age.® : 


[“Patently offensive” means that which goes substantially be- 
yond customary limits of candor in describing or representing 
such matters.]™ 


[“Promote” means to finance, produce, direct, manufacture, 
issue, publish, exhibit or advertise.]" 


“Sexual activity” means any of the following acts: 


(A) vaginal, anal or oral intercourse, whether done with an- 


(B) 


(C) 


(D) 


(E) 


(F) 


other person or an animal; 


masturbation, whether done alone or with another hu- 
man or an animal; 


patently offensive, as determined by contemporary com- 
munity standards, physical contact with or touching of 
a person’s clothed or unclothed genitals, pubic area, 
buttocks or breasts in an act of apparent sexual stimula- 
tion or sexual abuse; 


sadomasochistic abuse including flagellation, torture, 
physical restraint, domination or subordination by or 
upon a person for the purpose of sexual gratification of 
any person; 


the insertion of any part of a person’s body or of any 
object into another person’s anus or vagina, except when 
done as a part of a recognized medical procedure by a 
licensed professional; 


patently offensive, as determined by contemporary com- 
munity standards, conduct, representations, depictions 
or descriptions of excretory functions; 


~ 8T.C.A. § 39-17-1002(3). "'T.C.A. § 39-17-1002(5). 
“T.C.A. § 39-17-1002(4). | 
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or 


_(G)_ lascivious exhibition of the female breast or the genitals 
or pubic area of any person.” 


[A “simulated sexual activity” depicts explicit sexual activity 
which gives the appearance of ultimate sexual acts, anal, oral or 
genital. “Ultimate sexual acts” means sexual intercourse, anal or 
otherwise, fellatio, cunnilingus or sodomy,.]" 


[“Sodomy” means a sex act accomplished by anal intercourse 
or a sex act between a person and an animal.]|" 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


[Only for offenses committed on or after 7/1/13: It is not 
a defense that the minor victim consented to the conduct that 
constituted the offense.]'® 


Comments 


1. Especially aggravated sexual exploitation of a minor is a Class B felony. 
T.C.A. § 39-17-1005(c). 


2. This code section does not limit prosecution under T.C.A. § 39-13-502, 


'27C.A. § 39-17-1002(7). "T.C.A. § 39-13-1005(g). The 
187.C.A. § 39-17-901(14)(A). Committee is of the opinion that even 
lannieedehnition ia derived trp though the legislature enacted this 


7 > language for offenses committed on or 
piace Law Dictionary eth Hide a003)! after 7/1/13, this does not necessarily 
T.C.A. § 39-11-106. 


mean that consent would be a defense 
8T.C.A. § 39-11-301(a)(2). for offenses committed prior to that 


™TC.A. § 39-11-106. date. 
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aggravated rape, or T.C.A. § 39-13-504, aggravated sexual battery. T.C.A. § 39- 
17-1005(c). 


3. The General Assembly added the lascivious exhibition of the female 
breast to the definition of “sexual activity” in T.C.A. § 39-17-1002(7)(G), effec- 
tive July 1, 1995. See Public Acts of 1995, Chapter 216. 


4. If there is a question as to the meaning of “contemporary community 
standards,” the trial judge may wish to refer to the case law on this topic set 
out in Comment 3 of T.P.I. — Crim. 34.01. 


5. In deciding whether or not materials are “lascivious”, the Supreme Court 
in State v. Whited, 506 S.W.3d 416, 438 (Tenn. 2016), held that 


the fact-intensive determination of whether particular materials . 
contain sexual activity or a lascivious exhibition of private body areas 
is not facilitated by the adoption of a one-size-fits-all “multi-factor 
analysis” such as the Dost factors. See Grzybowicz, 747 F.3d at 1306. 
Lower courts should refrain from using the Dost factors as a test or an 
analytical framework in making such a determination. 
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T.P.1.—Crim. 34.06 Sale/loan/exhibition of 
material harmful to minors 


Any person who commits the offense of sale, loan or exhibi- 
tion of certain materials harmful to minors is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of War 
following essential elements:' 


[Part A: 


(1) that the defendant [sold or loaned for monetary consider- 
ation] [exhibited] [made available] to a minor any [pic- 
ture] [photograph] [drawing] [sculpture] [motion picture 
film] [video game] [computer software game] [visual rep- 
resentation] [image] of a [person] [portion of the human 
body]; 


and 


(2) that such material depicted /nudity] [sexual conduct] 
[sadomasochistic abuse] which was harmful to minors; 


and 
(3) that the defendant acted knowingly.| 
or 
[Part B: 


(1) that the defendant /sold or loaned for monetary consider- 
ation] [exhibited] [made available] to a minor any [book] 
[pamphlet] [magazine] [printed matter] [sound record- 
ing], however reproduced; 


and 


(2) (a) that such material depicted [nudity] [sexual conduct] 
[sadomasochistic abuse/, which was harmful to 
minors; 


34.06 § 39-17-911(b). 
'T.C.A, § 39-17-911(a) and T.C.A. 
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(b) that such material contained explicit, detailed 
verbal descriptions or narrative accounts of /sexual 
excitement]. [sexual conduct] [sadomasochistic 
abuse/, which was harmful to minors; 


and 
(3) that the defendant acted knowingly.| 
or 
[Part C: 


(1) that the defendant [exhibited to a minor for monetary 
consideration] [sold to a minor an admission ticket or 
pass to premises whereon there was exhibited] [admitted 
a minor to premises whereon there was exhibited] a [mo- 
tion picture] [show] [presentation]; 


and 


(2) that such /motion picture] [show] [presentation], in whole 
or in part, depicted /nudity/ [sexual conduct] [sadomas- 
ochistic abuse], which was harmful to minors; 


and 
(3) that the defendant acted knowingly.| 


[(“Cunnilingus” means a sex act accomplished by placing the 
mouth or tongue on or in the vagina of another.]’ 


[“Emancipated minor” means any minor who is or has been 
- married, or has by court order or otherwise been freed from the 
care, custody and control of his or her parents.]° 


[“Fellatio” means a sex act accomplished with the male sex 
organ and the mouth or lips of another. Intrusion into the alleged 
victim’s mouth is not required.]* os 


This definition is derived from 5T.C.A. § 39-11-106. 


former T.P.I.—Crim. 9.04, Crimes 4 | 
against nature. State v. Marcum, 109 S.W.3d 
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“Harmful to minors” means that quality of any description or 
representation, in whatever form, of nudity, sexual excitement, 
sexual conduct, or sadomasochistic abuse when the matter or 
performance: 


(a) would be found by the average person applying contem- 
porary community standards to appeal predominantly 
to the prurient, shameful or morbid interests of minors; 


and 


(b) .is patently offensive to prevailing standards in the adult 
community as a whole with respect to what is suitable 
for minors; 


and 


(c) taken as a whole lacks serious literary, artistic, political 
or scientific values for minors.° 


“Minor” means any person who has not reached eighteen (18) 
years of age and is not emancipated.° 


[“Nudity” means the showing of the human male or female 
genitals, pubic area; or buttocks with less than a fully opaque 
covering, or the showing of the female breast with less than a 
fully opaque covering or any portion thereof below the top of the 
nipple, or of the depiction of covered male genitals in a discern- 
ibly turgid state.]’ 


[“Patently offensive” means that which goes substantially be- 
yond customary limits of candor in describing or representing 
such matters. ]® 


(“Prurient interest” means a shameful or morbid interest. in 
9 
sex. | 


300, 303-04 (Tenn. 2003). "T.C.A. § 39-17-901(9), 


57 .C.A. § 39-17-901(6). 8T.C.A. § 39-17-901(11). 
61.C.A. § 39-17-901(8). °T.C.A. § 39-17-901(12). 
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[“Sadomasochistic abuse” means flagellation or torture or 
physical restraint by or upon a person for the purpose of sexual 
gratification of either person.]'® 


(“Sexual conduct” means: 


(a) patently offensive representations or descriptions of 
ultimate sexual acts, normal or perverted, actual or | 
simulated. A sexual act is simulated when it depicts ex- 
plicit sexual activity which gives the appearance of 
ultimate sexual acts, anal, oral or genital. “Ultimate sex 
acts” means sexual intercourse, anal or otherwise, fel- 
latio, cunnilingus or sodomy; 


or 


(b) patently offensive representations or descriptions of 
masturbation, Pen TUNCHONS, and lewd exhibition 
of the genitals.]" 


(“Sexual excitement” means the condition of human male or 
female genitals when in a state of sexual stimulation or arousal.]" 


[“Sodomy” means a sex act accomplished by anal intercourse 
or a sex act between a person and an animal.|"® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the - 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means a person acts intentionally with re- 
spect to the nature of the conduct or to a result of the conduct 


107 C.A. § 39-17-901(13). Black’s Law Dictionary (8th Ed. 2004). 


"1 C.A. § 39-17-901(14). “T'C.A, § 39-11-106. 
"1.C.A. § 39-17-901(15). '8T.C.A. § 39-11-301(a)(2). 


'SThis definition is derived from 
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when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


[It is a defense to prosecution for this offense that the minor 
to whom the material or show was made available or exhibited 
was, at the time, accompanied by [/his/ [her] parent or legal guard- 
ian, or by an adult with the written permission of the parent or 
legal guardian."’ If the defendant proves this defense by a 
preponderance of the evidence,'’® you must find [him] [her/ not 
guilty. ] 


Comments 


1. Sale, loan or exhibition of material harmful to minors is a Class A 
misdemeanor. T.C.A. § 39-17-911(c). 


2. The issue of the existence of an affirmative defense may not be submit- 
ted to the jury unless it is fairly raised by the proof and notice has been provided. 
T.C.A. § 89-11-204(d). T.C.A. § 39-11-204(c)(1) provides that written notice of an 
affirmative defense shall be made to the district attorney no later than ten (10) 
days before trial. 


T.C.A. § 39-11-106. judge should utilize T.PI—Crim. 42. 
"TC.A. § 39-17-911(d). 01, Preponderance of evidence. 


"87 CA. § 39-11-204(e). The trial 
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T.P.1.—Crim. 34.07 Display for sale/rent of 
material harmful to minor 


Any person who displays for sale or rental a visual depiction 
or written representation which contains material harmful to 
minors anywhere minors are lawfully admitted is guilty of a 
crime. : 


For iy to find the defendant guilty of this offense, the gal 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' | 


(1) (a) that the defendant displayed for sale or rental a vi- 
sual depiction, including a [videocassette tape] [film/ 
[video game] [computer software game/, which 
contained material harmful to minors; 
x) 
(b) that the defendant displayed for sale or rental a 
written representation, including a /book/ [maga- 


zine] [pamphlet], which contained material harmful 
_ to minors; 


and 


(2) that such display for sale or rental was in a place where 
minors were lawfully admitted; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.” 


The state has the burden of proving beyond a reasonable 
doubt that the material was displayed. SEA is not considered 
displayed if: 


(1) the material is: 


(a) placed in “binder racks” that cover the lower two 


34.07 § 39-11-301(c) and accompanying Sen- 
ITC.A. § 39-17-914(a). tencing Commission Comment. 


2T.C.A. § 39-11-301(b) and T.C.A. 
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(2) 


(3) 


(4) 


(5) 


6) 
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thirds (2/3) of the material and the viewable one 
third (1/3) is not harmful to minors; 


(b) located at a height of not less than five and one half 
feet (5.5’) from the floor; 


(c) reasonable steps are taken to prevent minors from 
perusing the material; 


the material is sealed, and, if it contains material on its 
cover which is harmful to minors, it must also be 
opaquely wrapped; 


the material is placed out of gee underneath the 
counter; or 


the material is located so that the material is not open 
to view by minors and is located in an area restricted to 
adults; 


unless its cover contains material which is harmful to 
minors, a videocassette tape or film is not considered 
displayed if it is in a form that cannot be viewed without 
electrical or mechanical equipment and such equipment 
is not being used to produce a visual depiction; or 


in a situation if the minor is accompanied by /his/ [her] 
parent or legal guardian, unless the area is restricted to 
adults.° 


[“Cunnilingus” means a sex act accomplished by placing the 
mouth or tongue on or in the vagina of another.|* 


[“Emancipated minor” means any minor who is or has been 
married, or has by court order or otherwise been freed from the 
care, custody and control of his or her parents.]° 


3T.C.A. § 39-17-914(b). against nature. 


“This definition is derived from °7.C.A. § 39-11-106. 
former T.P.1.—Crim. 9.04, Crimes 
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[“Fellatio” means a sex act accomplished with the male sex 
organ and the mouth or lips of another. Intrusion into the alleged 
victim’s mouth is not required.]° 


“Harmful to minors” means that quality of any description or 
representation, in whatever form, of nudity, sexual excitement, 
sexual conduct, or Es tmonins cua abuse when the matter or 
performance: 


(a) would be found by the average person applying contem- 
porary community standards to appeal predominantly 
to the prurient, shameful or morbid interests of minors; 
and 


(b) is patently offensive to prevailing standards in the adult 
community as a whole with respect to what is suitable 
for minors age seventeen (17);’ and 


(c) taken as a whole lacks serious literary, artistic, political 
or scientific values for a reasonable seventeen (17)* year 
old minor.® 


“Minor” means any person who has not reached eighteen (18) 
years of age and is not emancipated.” 


“Nudity” means the showing of the human male or female 
genitals, pubic area, or buttocks with less than a fully opaque 
covering, or the showing of the female breast with less than a 
fully opaque covering of any portion thereof below the top of the 
nipple, or of the depiction of covered male genitals in a discern- 
ibly turgid state." 


“Patently offensive” means that which goes substantially be- 
yond customary limits of candor in describing or representing 
such matters.” 


~®State v. Marcum, 109 S.W.3d McWherter, 866 S.W.2d 520, 528 (Tenn. 


300, 303-04 (Tenn. 2003). REED 

"Davis-Kidd Booksellers, Inc. v. br agolios § 39-17-901(6). 
McWherter, 866 S.W.2d 520, 528 (Tenn. T.C.A. § 39-17-901(8). 
1993). "T.C.A. § 39-17-901(9). 


8Davis-Kidd Booksellers, Inc. v. "7 C.A. § 39-17-901(11). 
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“Prurient interest” means a shameful or morbid interest in 


sex, 8 


“Sadomasochistic abuse” means flagellation or torture or 
physical restraint by or upon a person for the purpose of sexual 
gratification of either person.“ 


“Sexual conduct” means: 


(a) patently offensive representations or descriptions of 
ultimate sexual acts, normal or perverted, actual or 
simulated. A sexual act is simulated when it depicts ex- 
plicit sexual activity which gives the appearance of 
ultimate sexual acts, anal, oral or genital. “Ultimate sex 
acts” means sexual intercourse, anal or otherwise, fel- 
latio, cunnilingus or sodomy; 


or 


(b) patently offensive representations or descriptions of 
masturbation, excretory functions, and lewd exhibition 
of the genitals.” 


“Sexual excitement” means the condition of human male or 
female genitals when in a state of sexual stimulation or arousal." 


[“Sodomy” means a sex act accomplished by anal intercourse 
or a sex act between a person and an animal.]|" 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


87. C.A. § 39-17-901(12). ViPniaedetiiticnisnderived from 
“T.C.A. § 39-17-901(18). Black’s Law Dictionary (8th Ed. 2004). 
57.C.A. § 39-17-901(14). 8D CLA. § 39-11-106. 


"EN C.A, § 39-17-901(15). 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the ageuasd person’s 
standpoint.” i 


Comments 


1. Display for sale or rental of material harmful to minors is a Class C mis- 
demeanor for each day the person is in violation of the statute. T.C.A. § 39-17- 
914(c). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. ASA Ah | 


"°N.C.A. § 39-11-106. EON CAL § 89-11-1086. 
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T.P.L—Crim. 34.08 Massage or exposure of 
erogenous areas 


Any /masseur] [masseuse] who exposes [his] [her] erogenous 
area for compensation or touches with any part of [his/ [her] 
body, or fondles in any manner or massages an erogenous area 
for compensation is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant exposed /his/ [her] erogenous area 
for compensation or touched with any part of [his/ [her] 
body or fondled in any manner an erogenous area of an- 
other; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


“Compensation” means payment, loan, advance, contribution, 
deposit, or gift of money or anything of value.* 


“Krogenous area” means the pubic area, penis, scrotum, 
vulva, vagina, perineum, anus or breast.’ 


“Massage” means the art of body massage, by hand or with a 
mechanical or vibratory device, for the purpose of massaging, 
reducing, or contouring the body, and may include the use of oil 
rubs, heat lamps, hot and cold packs, tub, shower or cabinet 
baths. The procedures involved include, but are not limited to, 
touching, stroking, kneading, friction, vibration, percussion and 
medical gymnastics.” 


“Masseur” or “masseuse” means a person engaged in the art 
of massage as previously described.® 


“Intentionally” means that a person acts intentionally with 


34.08 ST.C.A. § 39-17-918(a)(1). 

SC.A. § 39-17-918(b). 41.C.A. § 39-17-918(a)(2). 
T.C.A. § 39-11-301(b) and T.C.A. 5 ae 

§ 39-11-301(c) and accompanying Sen- es § 89-17-918(a)(3). 

tencing Commission Comment. T.C.A. § 39-17-918(a)(4). 
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respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused: person’s 
standpoint.° 


Comments 


1. Massage or exposure of erogenous areas is a Class A misdemeanor. 
T.C.A. § 39-17-918(c). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” eee ace and “recklessly” should all 
be RABaraee for this offense. | 


™C.A. § 39-11-106. °1C.A. § 39-11-106. 
87.C.A. § 39-11-106. 
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T.P.L.—Crim 34.09 Exploitation of a minor [by 
electronic means] 


Any person who commits the offense of exploitation of a 
minor /by electronic means] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[PART A: 


(1) that the defendant was eighteen (18) years of age or 
older; 


and 


(2) that the defendant /directly/ [by means of [electronic 
communication] [electronic mail] [Internet service] 
[webcam communications//, engaged in [sexual activity] 
[simulated sexual activity that was patently offensive/; 


and 


(3) that this activity was for the purpose of having a minor 
view the /simulated/ sexual activity /in the presence of 
the defendant] [by means of [electronic communication] 
[electronic mail] [Internet service] [webcam communica- 
tions//; 


and 
(4) that the defendant acted intentionally.| 
or 
[PART B: 


(1) that the defendant was eighteen (18) years of age or 
older; 


34.09 
IT.C.A. § 39-13-529(b). 
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and 


(2) that the defendant /directly/ [by means of [electronic 
communication] [electronic mail] [Internet service] 
[webcam communications]], [displayed to a minor] [ex- 
posed a minor to] any material containing /sexual activ- 
ity] [simulated sexual activity that was patently of- 
fensive/; 


and 


(3) that the purpose of the display could reasonably be 
construed as being for the sexual arousal or gratification 
of the minor or the defendant displaying the material; 


and 
(4) that the defendant acted intentionally.] 
| or 
[PART C:. 


(1) that the defendant was eighteen (18) years of age or 
older; 


and 


(2) that the defendant /directly/ [by means of [electronic 
communication] [electronic mail] [Internet service] 
[webcam communications//, displayed to a law enforce- 
ment officer posing as a minor any material containing 
[sexual activity] [simulated sexual ecuney that was 
patently offensive if 


and 


(3) that the defendant reasonably believed the law enforce- 
ment officer to be less than eighteen (18) years of age; 


and 


(4) that the purpose of the display could reasonably be 
construed as being for the sexual arousal or gratification 
of the intended minor or the defendant displaying the 
material; 
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and 


(5) that the defendant acted intentionally. 


(‘Community” means the judicial district, (describe judicial 
district),* in which a violation is alleged. to have occurred.]° 


[“Lascivious” means tending to incite lust; lewd; indecent.]* 


(“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A) 


(B) 


(C) 


maintain public order; 
or 


make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; 


and 


investigate the commission or suspected commission of 


offenses. ]° 


“Material” means: 


(A) 


(B) 


Any picture, drawing, photograph, undeveloped film or 
film negative, motion picture film, videocassette tape or 
other pictorial representation; 


Any statue, figure, theatrical production or electrical 
reproduction; 


(C) Any image stored on a computer hard drive, a computer 


(D) 


disk of any type, or any other medium designed to store 
information for later retrieval; 


or 


Any image transmitted to a computer or other electronic 
media or video screen, by telephone line, cable, satellite 
transmission, or other method that is capable of further 


2T.C.A. § 16-2-506. WL 117580 (Tenn. 2019). See Com- 
3T.C.A. § 39-13-529(e)(1). ment 3. 
‘State v. Hall, _ S.W.3d _, 2019 5T.C.A. § 39-11-106. 
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transmission, manipulation, storage or accessing, even 
if not stored or saved at the time of transmission.]° 


“Minor” means any person under eighteen (18) years of age.’ 


“Patently offensive” means that which goes substantially be- 
yond customary limits of candor in describing or representing 
such matters.® | 


“Sexual activity” means any of the following acts: 


(A) vaginal, anal or oral intercourse, whether done with an- 


(B) 


(C) 


(D) 


(E) 


(F) 


other person or an animal; 


masturbation, whether done alone or with another hu- 
man or an animal; 


patently offensive, as determined by contemporary com- 
munity standards, physical contact with or touching of 
a person’s clothed or unclothed genitals, pubic area, 
buttocks or breasts in an act of apparent sexual stimula- 
tion or sexual abuse; 


sadomasochistic abuse, including flagellation, torture, 
physical restraint, domination or subordination by or 
upon a person for the purpose of sexual gratification of 
any person; 


the insertion of any part of a person’s body or of any 
object into another person’s anus or vagina, except when 
done as a part of a recognized medical procedure by a 
licensed professional; 


patently offensive, as determined by contemporary com- 
munity standards, conduct, representations, depictions 
or descriptions of excretory functions; 


6NC.A. § 39-13-529(e)(2). ®°T.C.A. § 39-13-529(e)(3). 
™T.C.A. § 39-11-106. 
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or 


(G) lascivious exhibition of the female breast or the geni- 
tals, buttocks, anus or pubic or rectal area of any 
person.® 


[A “simulated sexual activity” depicts explicit sexual activity 
which gives the appearance of ultimate sexual acts, anal, oral or 
genital. “Ultimate sexual acts” means sexual intercourse, anal or 
otherwise, fellatio, cunnilingus or sodomy.]'® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


[Only for offenses committed on or after 7/1/13: It is not 
a defense that the minor victim consented to the conduct that 
constituted the offense.]" 


[Only for offenses committed on or after 7/1/13: It is an 
exception to this offense that the victim was at least fifteen (15) 
but less than eighteen (18) years of age and the defendant was no 
more than four (4) years older than the victim. If the defendant 
intentionally commanded, hired, induced or caused the victim to 
commit this offense, this exception does not apply.]" 


COMMENTS 


1. Exploitation of a minor [by electronic means] is a Class E felony. If the 
child is less than thirteen (13) years of age, it is a Class C felony. T.C.A. § 39- 
13-529(f). A person is subject to prosecution for this offense for any conduct that 
originates in this state, or for any conduct that originates by a person located 
outside this state, where the conduct involved a minor located in this state or 
the solicitation of a law enforcement officer posing as a minor located in this 
state. T.C.A. § 39-13-529(d). 


2. If there is a question as to the meaning of “contemporary community 
standards,” the trial judge may wish to refer to the case law on this topic set 
out in Comment 3 of T.P.I. — Crim. 34.01. 


3. In deciding whether or not materials are “lascivious”, the Supreme Court 


°T.C.A. § 39-13-529(e)(4). language for offenses committed on or 
107 CA. § 39-17-901(14)(A). after 7/1/13, this does not necessarily 
Mim CA, § 39-11-106. mean that consent would be a defense 


for offenses committed prior to that 
NC.A. § 39-138-529(g). The Com- date. aN 


mittee is of the opinion that even ‘a 
though the legislature enacted this T.C.A. § 39-13-529(b)(4). 
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in State v. Whited, 506 S.W.3d 416, 438 (Tenn. 2016), held that 


the fact-intensive determination of whether particular materials 
contain sexual activity or a lascivious exhibition of private body areas 
is not facilitated by the adoption of a one-size-fits-all “multi-factor 
analysis” such as the Dost factors. See Grzybowicz, 747 F.3d at 1306. 
Lower courts should refrain from using the Dost factors as a test or an 
analytical framework in making such a determination. 
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T.P.I—Crim. 35.01 Prize fighting, sparring and other brutal 
sports } 


T.P.I.—Crim. 35.02 Sports bribery 


T.P.1.—Crim. 35.01 Prize fighting, sparring and 
other brutal sports 


Any person who engages in [prize fighting] [boxing] [brutal 
sports] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' | 


(1) that the defendant engaged in a /prize fight with or 
without gloves/ [boxing match with or without gloves] 
[brutal sport or exhibition]; 


and 


(2) that / bruising] [maiming] [serious bodily injury] might 
have resulted to the /boxers/ [participants/; 


and 


(8) that the defendant acted either intentionally, knowingly 
or recklessly.” 


“Person” means anyone engaging in the sports or contests 
designated in these instructions either as principals, aids, 
seconds, or backers.° 


“Serious bodily injury” means bodily injury that involves a 


35.01 § 39-11-301(c) and accompanying Sen- 
IT.C.A, § 39-17-1102(a). Cas Commission Comment. 
?7.C.A. § 39-11-301(b) and T.C.A. T.C.A. § 39-17-1102(d). 
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substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].* [“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person: S 
standpoint.° 


[It is an exception to this offense that the activity involved 
was a football or baseball game, or other sport not of like sort 
with prize fighting or boxing. If the defendant proves this excep- 
tion by a preponderance of the evidence,’ you must find [him] 
[her] not guilty.]" 


*T.C.A. § 39-11-106. The trial °T.C.A. § 39-11-106. 
judge may wish to omit the language 7 eer 
regarding a broken bone of a child if heik $ 39-11-106. 
not fairly raised in the proof. T.C.A. § 39-11-106. 
°T.C.A. § 39-11-106. °T.C.A. § 39-11-202(b)(2). The 
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[It is an exception to this offense that the activity involved 
was authorized by other provisions of the law and was carried 
out in accordance with that law. If the defendant proves this 
exception by a preponderance of the evidence,'' you must find 
[him] [her] not guilty.]" 


Comments 


1. A violation of this statute is a Class C misdemeanor. T.C.A. § 39-17- 
1102(d). 


2. The Committee is of the opinion that the language of T.C.A. § 39-17- 
1102(b) and T.C.A. § 39-17-1102(e) are words “of similar import” as the term is 
used in T.C.A. § 39-11-202 (Exceptions). 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


trial judge should utilize T.PI.—Crim. © trial judge should utilize T.P.I.—Crim. 
42.01, Preponderance of evidence. 42.01, Preponderance of evidence. 
12 
1 .C.A. § 39-17-1102(b). T.C.A. § 39-17-1102(c). See, for 
example, Boxing, Sparring and Wres- 
"T.C.A. § 39-11-202(b)(2). The _ tling, Title 68, Chapter 50. 
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Any person who commits the offense of sports bribery is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant conferred or offered or agreed to 
confer any benefit upon a sports participant; 


and 


(2) that the defendant intended to influence the participant 
not to give the participant’s best efforts in a sports 
contest. ] 


or 
[Part B: 


(1) that the defendant conferred, or offered or agreed to 
confer any benefit upon a sports official; 


and 


(2) that the defendant sought an agreement from the of- 
ficial to perform the official’s duty improperly; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.?] 


or 
[Part C: 


(1) that the defendant was a sports participant; 


35.02 § 39-11-301(c) and accompanying Sen- 
IC.A, § 39-17-1104(a). tencing Commission Comment. 


27.C.A. § 39-11-301(b) and T.C.A. 
1070 
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PUBLIC EVENTS 35.02 
and 


that the defendant solicited, accepted or agreed to ac- 
cept any benefit from another person; 


and 


that the defendant agreed or understood that the 


defendant would thereby be influenced not to give /his/ 


[her] best efforts in a sports contest; 
and 


that the defendant acted either intentionally, knowingly 
or recklessly.*| 


or 
[Part D: 
(1) that the defendant was a sports official; 
and 
(2) that the defendant solicited, accepted or agreed to ac- 
cept any benefit from another person; 
and 
(3) that the defendant agreed or understood that the 
defendant would perform [his/ [her] duties improperly; 
and 
(4) that the defendant acted either intentionally, knowingly 
or recklessly.*] 
3T.C.A. § 39-11-301(b) and T.C.A. *T.C.A. § 39-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- § 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. tencing Commission Comment. 
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“Sports contest” means any professional or amateur sport, 
athletic game, contest, or race involving machines, persons or 
animals, viewed by the public, or for which admission is charged.” 


“Sports official” means any person who acts or expects to act 
in a sports contest as an umpire, referee or judge, or otherwise to 
officiate at a sports contest.° 


“Sports participant” means any person who participates or 
expects to participate in a sports contest as a player, contestant 
or member of a team, or as a coach, manager, trainer or other 
person directly associated with a player, contest or team.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


Comments 
1. Sports bribery is a Class A misdemeanor. T.C.A. § 39-17-1104(b). 
2. If the definition of an offense within Title 39 does not plainly dispense 


with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 389-11-301(c). The Committee is of the opinion 


57.C.A. § 39-17-1103(1). 87.C.A. § 39-11-106. 
6T.C.A. § 39-17-1103(2). °T.C.A. § 39-11-106. 
’T.C.A. § 39-17-1103(3). 1On.C.A, § 39-11-106. 
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that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for Parts B, C and D of this offense. 
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WEAPONS 
T.P.1—Crim. 36.01 Weapons: Possessing, manufacturing, 
| transporting, repairing or selling 
prohibited 
T.P.I1.—Crim. 36.02 Carrying weapons during judicial 
proceedings 
T.P.I.—Crim. 36.03(a) ~ Possessing or carrying weapons with 
intent to go armed on school property 
T.PI.—Crim. 36.03(b) Possessing or carrying firearms on 
school property 
T.P.I.—Crim. 36.04 Possessing or carrying weapons on 


public parks, civic centers, recreational 
buildings and grounds 

T.P.I.—Crim. 36.05 Unlawful possession of a handgun by a 
convicted felon (for offenses committed 
on or after 7/1/08) 


T.P.I.—Crim. 36.05(a) Unlawful possession of a firearm by a 
convicted felon (for offenses committed 
on or after 7/1/08) 


T.P.I.—Crim. 36.06 Unlawful possession of deadly weapon 
with intent to employ it in commission 
of or escape from offense (For offenses 
committed prior to 1/1/08) 


T.P.I.—Crim, 36.06(a) Unlawful possession of a deadly weapon 
with intent to employ it during the 
[commission of] [attempt to commit] 
[escape from] an offense [for “non- 
dangerous offenses” committed on or 
after 1/1/08] 


T.P.I.—Crim. 36.06(b) Unlawful possession of a deadly weapon 
other than a firearm with intent to 
employ it during the /commission of] 
[attempt to commit] [escape from/ a 
dangerous offense [for offenses 
committed on or after 1/1/08] 


T.P.I.—Crim,. 36.06(c) Unlawful [possession] [employment] of a 
[firearm] [antique firearm] (with intent 
to go armed] during the [commission of 
or attempt to commit] [flight or escape 
from the commission of or attempt to 
commit] a dangerous offense 


T.P.I.—Crim. 36.06(d) Supplemental instruction number one 
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T.P.I1.—Crim. 36.07 
T.P.I.—Crim. 36.08 


T.P.I.—Crim. 36.09 
T.P.1.—Crim. 36.10 
TBI—Crim. 36.11 


TPI.—Crim. 36.12 


WEAPONS 86.01 


Unlawful sale, loan or gift of firearm 

Carrying weapon with intent to go 
armed 

Unlawful possession of firearm where 
alcoholic beverages are served 


_ Possession or use of restricted firearm 


ammunition 

Failure to prevent or report minor’s 
possession of firearm 

Unlawful possession of a handgun while 
under the influence 


T.P.I1.—Crim. 36.01 Weapons: Possessing, 


manufacturing, transporting, 
repairing or selling 
prohibited 


Any person who unlawfully /possesses/ [manufactures] [trans- 
ports] [repairs] [sells/ a prohibited weapon is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /possessed/ [manufactured] [trans- 

ported] [repaired] [sold] a/an [explosive] [explosive 
weapon] [device principally designed, made or adapted 
for delivering or shooting an explosive weapon] [machine 
gun] [short-barrel rifle] [short -barrel shotgun/ [only for 
offenses committed prior to 7/1/17: firearm silencer] 
[Only for offenses committed prior to 7/1/14: switch- 
blade knife] [knuckles] [hoax device] [any implement for 
infliction of serious bodily injury or death which has no 
common lawful purpose]; 


and 


(2) that the pain er acted aia POM aia or knowingly. 


(‘Explosive weapon” means 


(A) any explosive, incendiary, or poisonous gas /bomb/ [gre- 


36.01 
IT'C.A. § 39-17-1802(a). 
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36.01 


nade/ [rocket] [mine] [shell, missile or projectile that is 
designed, made, or adapted for the purpose of inflicting 
serious bodily injury, death, or substantial property dam- 
age]; | | 
(B) any breakable container which contains a flammable 
hquid with a flashpoint of one hundred fifty degrees 
Fahrenheit (150° F) or less and has a wick or similar 
device capable of being ignited, other than a device 
which is commercially manufactured primarily for 
purposes of illumination; or 
(C) any sealed device containing dry ice or other chemically 
reactive substances for the purposes of causing an explo- 
sion by a chemical reaction.]? 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weaponf [, or any 
firearm muffler or firearm silencer} [any destructive device].’ [The 
definition of “firearm” does not include an antique firearm.*]’ 


or 


[Only for offenses committed prior to May 2, 2019: 
“Firearm” means any weapon designed, made or adapted to expel 
a projectile by the action of an explosive or any device readily 
convertible to that use.]® 


(“Firearm silencer” means any device designed, made, or 
adapted to muffle the report of a firearm.]* 


(“Hoax device” means any device that reasonably appears to 
be or is purported to be an explosive or incendiary device and is 


@7.C.A.:§ 39-17-1301. 

°The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

“The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


"The trial judge should consult 


T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 


°The trial judge should consult 
T.C.A. § 89-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


"T.C.A. § 39-11-106. 
 §81C.A. §'39-112106; 
°T CA.'8'39-1'7-1801. 
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intended to cause alarm or reaction of any type by an official of a 
public safety agency or a volunteer agency organized to deal with 
emergencies.]|"° 


[“Knuckles” means any instrument that consists of finger 
rings or guards made of a hard substance and that is designed, 
made or adapted for the purpose of inflicting serious bodily injury 
or death by striking a person with a fist enclosed in the 
knuckles.]" 


(“Machine gun” means any firearm that is capable of shoot- 
ing more than two (2) shots automatically, without manual 
reloading, by a single function of the trigger.]' 


[“Rifle” means any firearm designed, made, or adapted to be 
fired from the shoulder and to use the energy of the explosive in 
a fixed metallic cartridge to fire a projectile through a rifled bore 
by a single function of the trigger.]"° 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]"* [“Bodily injury” includes a cut, abrasion, bruise, | 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]"® 


(“Short barrel” means a barrel length of less than sixteen 
inches (16”) for a rifle and eighteen inches (18”") for a shotgun, or 
an overall firearm length of less than twenty-six inches (26”).]'® 


[‘Shotgun” means any firearm designed, made, or adapted to 
be fired from the shoulder and to use the energy of the explosive 
in a fixed shotgun shell to fire through a smooth-bore barrel ei- 


107 C.A. § 39-17-1301. regarding a broken bone of a child if 
"1C.A, § 39-17-1301. not fairly raised in the proof. 
1C.A. § 39-17-1301. '5.C.A, § 39-11-106. 


81 CA, $ 39-17-1301; 
47 C.A. § 39-11-106. The trial 
judge may wish to omit the language 
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ther a number of ball shot or a single projectile by a poe func- 
tion of the trigger.]'’ 


(“Switchblade knife” means any knife that has a blade which 
opens automatically by: 


(A) hand pressure applied to a button or other device in the 
handle; 


or 
_(B) operation of gravity or inertia.]"® 
“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result."® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


[It is a defense to prosecution for this offense that the 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or the other person 
defended was a victim.]”’ 


[Only for offenses committed on or after 5/8/15: It is a 
defense to prosecution for this offense that the [possession] 
[manufacture] [transport] [repair] [sale] of the explosive was by a 
person eighteen (18) years of age or older, and was incident to 
creating or using an exploding target for lawful sporting activity, 
as solely intended by the commercial manufacturer.]” 


[Only for offenses committed on or after 4/9/15: It is an 
exception to this offense that the person acquiring or possessing 
a [machine gun] [short-barrel] [rifle] [shotgun] [firearm silencer] 


™1C.A. § 39-17-1301. 207C.A. § 39-11-106. 
8p CA, §'39-17-1301. IT C.A. § 39-17-1822. 
191 C.A. § 39-11-106. 227 C.A. § 39-17-1802(e). 
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is in full compliance with the requirements of the National Fire- 
arms Act, codified in 26 U.S.C., Sections 5841-—2862.]”* 


Comments 


1. Possession, manufacture, transportation, repair or sale of a prohibited 
weapon is a Class E felony under T.C.A. § 39-17-1302(a)(1) to T.C.A. § 39-17- 
1302(a)(5), and is a Class A misdemeanor under T.C.A. § 39-17-13802(a)(6) or 
T.C.A. § 39-17-1302(a)(7). The penalties for these offenses were re-classified by 
Tenn, Pub. Acts, ch. 849, effective July 4; 2002. The new penalties are: a Class 
B felony under T.C.A. § 39-17-1302(a)(1); a Class E felony under T.C.A., § 39-17- 
1302(a)(2) to T.C.A. § 39-17-1302(a)(5); a Class C felony under T.C.A. § 39-17- 
1302(a)(6); and a Class A misdemeanor under T.C.A. § 39-17-1302(a)(7) to T.C.A. 
§ 39-17-1302(a)(8). 


2. See T.C.A, § 39-17-1302(b) for the defenses to this offense. If fairly raised 
by the proof, the issue of the existence of a defense must be submitted to the 
jury. T.C.A. § 39-11-203(c). The state must prove beyond a reasonable doubt 
that the defense does not apply. T.C.A. § 39-11-201(a)(8). The trial judge must 
instruct the jury that any reasonable doubt on the issue requires the defendant 
to be acquitted. T.C.A. § 39-11-203(d). 


3. See T.C.A. § 39-17-1302(c) for affirmative defenses. The issue of the exis- 
tence of an affirmative defense may not be submitted to the jury unless it is 
fairly raised by the proof and notice has been provided according to T.C.A. § 39- 
11-204(c). If the issue of the existence of an affirmative defense is submitted to 
the jury, the court must instruct the jury that the affirmative defense must be 
established by a preponderance of the evidence. T.C.A. § 39-11-204. The Com- 
mittee suggests the following language: “It is an exception to this offense that 

]. If the defendant proves this exception by a preponderance of the evi- 
dence, you must find [him] [her] not guilty.“ The trial wuege should then utilize 
T.P.I.—Crim. 42.01, Preponderance of evidence. 


*ST.C.A. § 39-17-1302(d). 
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T.P.I1.—Crim. 36.02 Carrying weapons during 
judicial proceedings 


Any person who commits the offense of carrying a phere 
during a judicial proceeding is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant carried a firearm on or about [his/ 
[her] person while inside a room in which judicial 
proceedings were in progress; 


and 


(2) that the defendant acted intentionally, knowingly or 
recklessly.] 


or 
[Part B: 


(1) that the defendant carried on or about /his/ [her] person 
a/an [explosive/ [explosive weapon] [device principally 
designed, made or adapted for delivering or shooting an 
explosive weapon] [machine gun] [short-barrel rifle] 
[short-barrel shotgun] [only for offenses committed 
prior to 7/1/17: firearm silencer] [Only for offenses 
committed prior to 7/1/14: switchblade knife] [knuck- 
les] [hoax device] [any other implement for infliction of 
serious bodily injury or death which has no common 
lawful purpose] during a judicial proceeding; 


and 


(2) that the defendant carried the for the purpose 
(weapon) 
of going armed; 


36.02 
'T.C.A. § 39-17-1306(a). 
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and 


(3) that the defendant acted intentionally, knowingly or 


recklessly.] 


(“Explosive weapon” means 


(A) 


(B) 


(C) 


any explosive, incendiary, or poisonous gas /bomb/] [gre- 
nade] [rocket] [mine] [shell, missile or projectile that is 
designed, made, or adapted for the purpose of inflicting 
serious bodily injury, death, or substantial property dam- 
age]; 


any breakable container which contains a flammable 
lhquid with a flashpoint of one hundred fifty degrees 
Fahrenheit (150° F) or less and has a wick or similar 
device capable of being ignited, other than a device 
which is commercially manufactured primarily for 
purposes of illumination; or 


any sealed device containing dry ice or other chemically 
reactive substances for the purposes of causing an explo-~ 
sion by a chemical reaction.]? 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weaponFf [, or any 
firearm muffler or firearm silencer [any destructive device].° [The 
definition of “firearm” does not include an antique firearm.*]’ 


or 


[Only for offenses committed prior to May 2, 2019: 
“Firearm” means any weapon designed, made or adapted to expel 


27.C.A. § 39-17-1301. 


‘The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

*The trial judge should consult 
27 C.E.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


"The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 

*The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


™T.C.A. § 39-11-106. 
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a projectile by the action of an explosive or any device readily 
convertible to that use.]° 


(“Firearm silencer” means any device designed, made, or 
adapted to muffle the report of a firearm.]? 


(“Hoax device” means any device that reasonably appears to 
be or is purported to be an explosive or incendiary device and is 
intended to cause alarm or reaction of any type by an official of a 
public safety agency or a volunteer agency sits to deal with 
emergencies. ]'° 


[“Knife” means any bladed hand instrument that is capable 
of inflicting serious bodily i anTUEY or death by cutting or BiePREae 
a person with the instrument.]" 


“Knuckles” means any instrument that consists of finger 
rings or guards made of a hard substance and that is designed, 
made or adapted for the purpose of inflicting serious bodily injury 
or death by striking a person with a fist enclosed in the 
knuckles.]" 


(“Machine gun” means any firearm that is capable of shoot- 
ing more than two (2) shots automatically, without manual 
reloading, by a single function of the trigger.]"* 


[“Rifle’ means any firearm designed, made, or adapted to be 
fired from the shoulder and to use the energy of the explosive in 
a fixed metallic cartridge to fire a Nb ath: through a rifled bore 
by a single function of the trigger.]"* 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 


87C.A. § 39-11-106. "0C.A. § 39-17-1301." 
°T.C.A, § 39-17-1301. 5 PC Ang 80-17-4801, 
10 
T.C.A. § 39-17-1301. W 
7 T.C.A. § 39-17-1301. 
T.C.A. § 39-17-1301. | 
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of age or less].]'° [“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or;temporary illness or 
impairment of the function of.a bodily member, organ, or mental 
faculty.|"® 


(“Short barrel” means a barrel length of less than sixteen 
inches (16") for a rifle and eighteen inches (18”) for a shotgun, or 
an overall firearm length of less than twenty-six inches (26”).]"” 


“Shotgun” means any firearm designed, made, or adapted to 
be fired from the shoulder and to use the energy of the explosive 
in a fixed shotgun shell to fire through a smooth-bore barrel ei- 
ther a number of ball shot or a single projectile by a single func- 
tion of the trigger.]|"® 


(“Switchblade knife” means any knife that has a blade which 
opens automatically by: 


(A) hand pressure applied to a button or other device in the 
handle; 


or 
(B) operation of gravity or inertia.]'* 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” | 


“Knowingly” means that a person acts knowingly with re- 
spect 'to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 


CLA. § 39-11-106. The trial 71. A, § 39-17-1301. 


judge may wish to omit the language 87. C,A..§ 39-17-1301. 

regarding a broken bone of a child if 197 CA, § 39-17-1301, 

not fairly raised in the proof. 201.C.A. § 39-11-106. 
"eD.C.A. § 39-11-1086, 2"T.C.A. § 39-11-106. 


1083 


36.02 T.P.I.—CRIM. Ch. 36 


conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


[It is an exception to this offense that the defendant was a 
law enforcement officer, whether on duty or off, and was required 
to appear in court as a witness.” If the defendant proves this 
exception by a preponderance of the evidence,” you must find 
[him] [her] not guilty.] 


[It is an exception to this offense that the defendant was /in 
the actual discharge of official duties as a law enforcement officer] 
[employed in the army, air force, navy, coast guard or marine ser- 
vice of the United States or was a member of the Tennessee 
National Guard in the line of duty and pursuant to military 
regulations] [in the actual discharge of official duties as a guard 
employed by a penal institution] [a bailiff, marshal or other court 
officer who had responsibility for protecting persons or property or 
providing security].” If the defendant proves this exception by a 
preponderance of the evidence,”® you must find [him] [her] not 
guilty.] 


{It is an exception to this offense that the defendant had 
been directed by a court to bring the firearm for purposes of 
providing evidence.” If the defendant proves this exception by a 
preponderance of the evidence,” you must find [him] [her] not 
guilty.] 


[[(Only for offenses committed prior to 4/14/14: It is an 
exception to this offense that the defendant was in the actual dis- 
charge of official duties as a judge, was authorized to carry a 
handgun pursuant to § 39-17-1351, had successfully completed 
sixteen (16) hours of POST court security training, had success- 


227.C.A. § 39-11-106. 67. C.A. § 39-11-202(b)(2). The 
23 trial judge should utilize T.P.I—Crim. 
T.C.A. § 39-17-1306(¢)(1). 42.01, Preponderance of evidence. 
*“T.C.A. § 39-11-202(b)(2). The 277. C.A. § 39-17-1306(c)(3). 
trial judge should utilize T.P.I.—Crim, 281 CA. § 39-11-202(b)(2) The 
42.01, Preponderance of evidence. trial judge should utilize T.P.1.—Crim. 
5NC.A. § 39-17-1306(c)(2). 42.01, Preponderance of evidence. 
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fully completed eight (8) hours of POST firearm training on an 
annual basis, and was vested with judicial powers under § 16-1- 
101.] 


or 


[Only for offenses committed on or after 4/14/14: It is an 
exception to this offense that the defendant was in the actual dis- 
charge of official duties as a judge, was authorized to carry a 
handgun pursuant to § 39-17-1351, kept the handgun concealed 
at all times when in the discharge of such duties, and was vested 
with judicial powers under § 16-1-101.]]” 


[It is a defense to prosecution for this offense that the 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or the other person 
defended was a victim.]*° 


Comments 


1. Carrying a weapon during a judicial proceeding is a Class E felony. 
T.C.A. § 39-17-1306(b). 


2. The Committee is of the opinion that the language of T.C.A. § 39-17- 
1306(c) are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions). 


297 CA. § 39-17-1306(c)(3). 307 CLA. § 39-17-1322. 
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T.P.I.—Crim. 36.03(a) Possessing or carrying 
weapons with intent to go 
armed on school property 


Any person who commits the offense of [possessing] [carry- 
ing/ a weapon with the intent to go armed on school property is 
guilty of a crime. os 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a‘reasonable doubt the existence of the 
following essential elements: 


(1) that the defendant /possessed/ [carried/ either openly or 
concealed a/an /firearm] [explosive] [explosive weapon] 
[bowie knife] [hawkbill knife] [ice pick] [dagger] [sling- 
shot] [leaded cane] [switchblade knife] [blackjack] 
[knuckles] [any other weapons of like kind/ not used 
solely for instructional or school-sanctioned ceremonial 
purposes; 


and 
(2) that the defendant was in or on school property; 
and 
(3) that the defendant had the intent to go armed; 
and 


(4) that the defendant acted either intentionally, knowingly 
or recklessly.’ 


(“Explosive weapon” means 


(A) any explosive, incendiary, or poisonous gas /bomb] [gre- 
nade] [rocket] [mine] [shell, missile or projectile that is 
designed, made, or adapted for the purpose of inflicting 


36.03(a) tepeteee of “knowingly” and “reck- 

1 essly,” although statutorily required, 

T.C.A, § 89-17-1809(b)(1). are in conflict with the elements of this 

1.C.A. § 39-11-301(b) and T.C.A. offense. Because the offense requires 

§ 39-11-301(c) and accompanying Sen- an “intent” to go armed, some judges 

tencing Commission Comment. The believe that only “intentionally” should 
Committee is of the opinion that the — be charged. 
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36.03 (a) 


serious bodily injury, death, or substantial property dam- 
age]; 
(B) any breakable container which contains a flammable 
liquid with a flashpoint of one hundred fifty degrees 
Fahrenheit (150° F) or less and has a wick or similar 
device capable of being ignited, other than a device 
which is commercially manufactured primarily for 
purposes of illumination; or 
(C) any sealed device containing dry ice or other chemically 
reactive substances for the purposes of causing an aexpla, 
sion by a chemical reaction.]® 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon/* [, or any 
firearm muffler or firearm silencer? [any destructive device].° [The 
definition of “firearm” does not include an antique firearm."]* 


or 


[Only for offenses committed prior to May 2, 2019: 
“Firearm” means any weapon designed, made or adapted to expel 
a projectile by the action of an pe denoiges or any device readily 
convertible to that use.]* i 


[“Knife” means any bladed hand instrument. that is capable 
of inflicting serious bodily injury or death by cutting or oe 
a person with the instrument.]"° 


“Knuckles” means any instrument that consists of finger 
rings or guards made of a hard substance and that is designed, 
made or adapted for the purpose of inflicting serious bodily injury 


87'C.A, § 39-17-1301. T.C.A. § 39-11-106 to draft the defini- 


“The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

"The trial judge should consult 
27 C.F.R. § 478,11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


*The trial judge should consult 


tion of “destructive device” if it is fairly 
raised in the proof. 


‘The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


81.C.A; § 39-11-106. 
°T.C.A. § 39-11-106. 
OT CA: § 39-17-1301; 
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or death by striking a person with a fist enclosed in the 
knuckles.]" 


“Possession” may be actual or constructive. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]'? 


[“Possession” may be sole or joint. If a person alone has actual 
or constructive possession of a thing, possession is sole. If two (2) 
or more persons have actual or constructive possession of a thing, 
their possession is joint.]*° 


“School property” includes any public or private school build- 
ing or bus, any public or private school campus, grounds, recre- 
ation area, athletic field, or any other property owned, used or 
operated by any board of education, school, college, or university 
board of trustees, regents or directors, for the administration of 
any public or private educational institution.” 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]'° (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]'® | 


(“Switchblade knife” means any knife that has a blade which 
opens automatically by: 


(A) hand pressure applied to a button or other device in the 


handle; 
"TC.A, § 39-17-1301. NT.C.A. § 39-17-1309(b). 
5 5 
"State v. Williams, 623 S.W.2d_ . age Cite Rm eat aa trial 
121 (Tenn. Crim. App. 1981). judge may wish to omit the language 


regarding a broken bone of a child if 
"8State v. Copeland, 677 S.W.2d not fairly raised in the proof. 
471 (Tenn. Crim. App. 1984). '8T.C.A. § 39-11-106. 
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or 
(B) operation of gravity or inertia.]"’ 


(“Weapons of like kind” include razors and razor blades, 
except those used solely for personal shaving, and any sharp 
pointed or edged instrument except unaltered nail files and clips 
and tools used solely for preparation of food, instruction and 
maintenance.]|" 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.”" 


[It is a defense to prosecution for this offense that the 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or the other person 
defended was a victim.]” 


Comments 


1. Possessing or carrying a weapon with the intent to go armed on school 
property is a Class E felony. T.C.A. § 39-17-1309(b)(2). 


™1C.A. § 39-17-1301. 201 C.A. § 39-11-106. 
187 C.A. § 39-17-1309(a). 217 CA, § 39-11-106. 
'99TC.A. § 39-11-106. 22.C_A. § 39-17-1829. 
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2. The Committee is of the opinion that the language of T.C.A. § 39-17- 
1309(e) are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions). 


3. See T.C.A. § 39-17-1310 for affirmative defenses. The issue of the exis- 
tence of an affirmative defense may not be submitted to the jury unless it is 
fairly raised by the proof and notice has been provided according to T.C.A. § 39- 
11-204(c), If the issue of the existence of an affirmative defense is submitted to 
the jury, the court must instruct the jury that the affirmative defense must be 
established by a preponderance of the evidence. T.C.A. § 39-11-204, The Com- 
mittee suggests the following language: “It is an exception to this offense that 
if /. If the defendant proves this exception by a preponderance of the evi- 
dence, you must find /him/ [her] not guilty.” The trial judge should then utilize 
T.P.I.—Crim. 42.01, Preponderance of evidence. 





' 4, The “possession” definition is not based on a specific statutory provision, 
but is adapted from T.P.I1—Crim. 31.04, Controlled substances: Possession with 
intent to sell or deliver, and the cases footnoted therein. The definition appears 
to state the general law i in Tennessee as to possession, and should apply to this 
offense. - 


5. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” are 
statutorily required and should be charged for this offense. See also footnote 2. 


6, The trial court should refer to T.C.A. §§ 39-17-1309(e) and 49-6-815 for 
defenses (39-11-203) and exceptions (39-11-202) to this offense. If an exception 
is charged, it should end with the following sentence: “If the defendant proves 
this exception by a preponderance of the evidence, you must find /him/ [her/ not 
guilty.” The trial ONE also should utilize T.P.I. Crim. 42.01, Froponderance of 
evidence. 
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36.03(b) 


Possessing or carrying 
firearms on school 
property 


“Any person who commits the offense of [possessing] [earry- 
ing] a firearm on school property is guilty of a crime. 7 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:’ 


(1) that the defendant /possessed/ [carried/, either openly or 
concealed, a firearm not used solely for instructional or 
school-sanctioned ceremonial purposes; 


and 
(2) that the defendant was in or on school property; 
and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.” 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weaponFf [, or any 
firearm muffler or firearm silencerf [any destructive device].° [The 
definition of “firearm” does not include an antique firearm.°]’ . 


or 


[Only for offenses committed prior to May 2, 2019: 


tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof, 


36.03(b) 
'T.C.A. § 39-17-1309(c)(1). 


2T.C.A. § 39-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. 

3The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

‘The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 


*The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 

‘The trial judge should consult 
T.C.A. § 389-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


™.C.A. § 89-11-106. 
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“Firearm” means any weapon designed, made or adapted. to expel 
a projectile by the action of an explosive or any device readily 
convertible to that use.]® 


“Possession” may be actual or constructive. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]® 


“Possession” may be sole or joint. If a person alone has actual 
or constructive possession of a thing, possession is sole. If two (2) 
or more persons have actual or constructive possession of a thing, 
their possession is joint.]'® 


“School property” includes any public or private school build- 
ing or bus, any public or private school campus, grounds, recre- 
ation area, athletic field, or any other property owned, used or 
operated by any board of education, school, college, or university 
board of trustees, regents or directors, for the administration of 
any public or private educational institution." 


_ “Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial.and unjustifiable risk that the circumstances exist 


87.C.A, § 39-11-106. 471 (Tenn. Crim. App. 1984). 

State v. Williams, 623 S.W.2d "T.C.A. § 39-17-1309(c)(1). 
121 (Tenn. Crim. App. 1981). : 1 C.A. § 39-11-106. 

"State v. Copeland, 677 S.W.2d '81.C.A. § 39-11-106. 
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or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


[It is a defense to prosecution for this offense that the 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or the other person 
defended was a victim.]"* 


Comments 


1. Possessing or carrying a firearm on school property is a Class B 
misdemeanor. T.C.A. § 39-17-1309(c)(2). 


2. Note that possessing or carrying a weapon, including, but not limited to, 
a firearm “with intent to go armed” is a Class E felony. T.C.A. § 39-17-1309(b)(2). 
This instruction pertains only to T.C.A. § 39-17-1309(c)(2), which does not 
require “intent to go armed” as an element of the offense and prohibits only the 
possession and carrying of “firearms” on school property, rather than the entire 
list of weapons prohibited by T.C.A. § 39-17-1309(b). 


3. The Committee is of the opinion that the language of T.C.A. § 39-17- 
1309(c)(1) and T.C.A. § 39-17-1309(e) are words “of similar import” as the term 
is used in T.C.A. § 39-11-202 (Exceptions). 


4, See T.C.A. § 39-17-1310 for affirmative defenses. The issue of the exis- 
tence of an affirmative defense may not be submitted to the jury unless it is 
fairly raised by the proof and notice has been provided according to T.C.A. § 39- 
11-204(c). If the issue of the existence of an affirmative defense is submitted to 
the jury, the court must instruct the jury that the affirmative defense must be 
established by a preponderance of the evidence. T.C.A. § 39-11-204. The Com- 
mittee suggests the following language: “It is an exception to this offense that 
[______]. If the defendant proves this exception by a preponderance of the evi- 
dence, you must find /him/ [her/ not guilty.” The trial judge should then utilize 
T.P.I.—Crim. 42.01, Preponderance of evidence. 


5. The “possession” definition is not based on a specific statutory provision, 
but is adapted from T.P.I.—Crim. 31.04, Controlled substances: Possession with 
intent to sell or deliver, and the cases footnoted therein. The definition appears 
to state the general law in Tennessee as to possession, and should apply to this 
offense. 


6. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” are 
statutorily required and should be charged for this offense. 


7. The trial court should refer to T.C.A. §§ 39-17-13809(c), 39-17-1309(e), 39- 


47. C.A. § 39-11-106. ST. CLA. § 39-17-1822. 
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17-1313, and 49-6-815 for defenses (39-11-2038) and exceptions (39-11-202) to 
this offense. If an exception is charged, it should end with the following sentence; 
“If the defendant proves this exception by a preponderance of the evidence, you 
must find /him/ [her] not guilty.” The trial judge also should utilize T. P. J. Crim. 
42.01, Preponderance of evidence. 
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T.P.I.—Crim. 36.04 Possessing or carrying - 
weapons on public parks, 
civic centers, recreational 
buildings and grounds 


Any person who commits the offense of [possessing] [carry- 
ing/ a weapon on or in a [public park] [recreational facility] is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant /possessed/ [carried] a/an [explosive] 
[explosive weapon] [device principally designed, made or 
adapted for delivering or shooting an explosive weapon] 
[machine gun] [short-barrel rifle] [short-barrel shotgun] 
[only for offenses committed prior to 7/1/17: firearm 
silencer] [Only for offenses committed prior to 7/1/ 
14: switchblade knife] [knuckles] [hoax device] [any other 
implement for infliction of serious bodily injury or death 
which has no common lawful purpose]; 


and 


(2) that the defendant /possessed/ [carried] the weapon 
while /in/ [on] a [public park] [civic center] [recreational 
building] [playground]; 


and 


(3) that the defendant [possessed] [carried] the weapon with 
the intent to go armed; 


and 


(4) that the defendant acted either intentionally, know- 
ingly, or recklessly.’ 


| 36.04 Committee is of the opinion that the 
IM C.A, § 39-17-1311. definitions of “knowingly” and “reck- 


lessly,” although statutorily required 
2 
§ 39 ne vail LSet teed 2 xe are in conflict with the elements of this 


k= 4h offense. Because the offense requires 
tencing Commission Comment, The 
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36.04 


(“Explosive weapon” means 


(A) any explosive, incendiary, or poisonous gas /bomb/ [gre- 
nade] [rocket] [mine] [shell, missile or projectile that is 
designed, made, or adapted for the purpose of inflicting 
serious bodily injury, death, or substantial property dam- 
OMe | ee 


(B) any breakable container which contains a flammable 
liquid with a flashpoint of one hundred fifty degrees 
Fahrenheit (150° F) or less and has a wick or similar 
device capable of being ignited, other than a device 
which is commercially manufactured primarily for 
purposes of illumination; or 

(C) any sealed device containing dry ice or other chemically 
reactive substances for the purposes of causing an explo- 


sion by a chemical reaction.]* 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weaponf* [, or any 
firearm muffler or firearm silencer? [any destructive device].° [The 
definition of “firearm” does not include an antique firearm."]® 


or 


[Only for offenses committed prior to May 2, 2019: 
“Firearm” means any weapon designed, made or adapted to expel 
a projectile by the action of an explosive or any device readily 
convertible to that use.]° 


an “intent” to go armed, some judges 
believe that only “intentionally” should 
be charged. 

*T.0.A. § 39-17-1301. 

“The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

*The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 


silencer” if it fairly raised in the proof. 
‘The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 

- 'The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 

°7.C.A. § 39-11-106. 


®°T.C.A. § 39-11-106. 
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(“Firearm silencer” means any device designed, made, or 
adapted to muffle the report of a firearm.]"° 


(“Hoax device” means any device that reasonably appears to 
be or is purported to be an explosive or incendiary device and is 
intended to cause alarm or reaction of any type by an official of a 
public safety agency or a volunteer agency organized to deal with 
emergencies. |" 


[“Knife” means any bladed hand instrument that is capable 
of inflicting serious bodily i Ear. or death by cutting 0 or stabbing 
a person with the instrument.]|" 


[‘Knuckles” means any instrument that consists of finger 
rings or guards made of a hard substance and that is designed, 
made or adapted for the purpose of inflicting serious bodily injury 
or death by striking a person with a fist enclosed in the 
knuckles.]"* 


(“Machine gun” means any firearm that is capable of shoot- 
ing more than two shots automatically, without manual reload- 
ing, by a single function of the trigger.]" 


(“Recreational facility’ means any building facility, area or 
property owned, used or operated by any municipal, county or 
state government, or instrumentality thereof, for recreational 
purposes.]"* 


[“Rifle’ means any firearm designed, made, or adapted to be 
fired from the shoulder and to use the energy of the explosive in 
a fixed metallic cartridge to fire a projectile through a rifled bore 
by a single function of the trigger.]"° 


[“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 


VON C.A. § 39-17-1301. T.G.As§ 89-17-5130, 
"T.C.A. § 39-17-1301. 8 C.A. § 39-17-1311(a). 
12 

T.C.A. § 39-17-1301. 16nC A. § 39-17-1301. 


'87 CA. § 39-17-1301. 
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for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]'"’ (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, 7 or mental 
faculty. iP 


(“Short barrel” means a barrel length of less than sixteen 
inches (16") for a rifle and eighteen inches (18") for'a shotgun, or 
an overall firearm length of less than twenty-six inches (26”).]"° 


“Shotgun” means any firearm designed, made, or adapted to 
be fired from the shoulder and to use the energy of the explosive 
in a fixed shotgun shell to fire through a smooth-bore .barrel ei- 
ther a number of ball shot.or a single projectile Py a single func- 
tion of the trigger.]”° | . 


[“Switchblade knife” means any knife that Hee a blade which 
opens automatically by: 


(A) hand pressure applied to a button or other device in the 
handle; 


or 
(B) operation of gravity or inertia.]*" 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 


"T.C.A. § 39-11-106. The trial '°T.C.A. § 39-17-1801. 
judge may wish to omit the language 707.C.A. § 39-17-1801. 
regarding a broken bone of a child if 217. C.A. § 39-17-1301. 
not fairly raised in the proof. 270.A, § 39-11-106. 

"®T.C.A. § 39-11-106. ?37.C.A. § 89-11-106. 
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to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” | 


[It is an exception to this offense that the defendant insert 


an exception listed in T.C.A. § 39-17-1311. If the defendant proves 


this exception by a preponderance of the evidence,” you must 
find [him] [her] not guilty.]”* 


[It is a defense to prosecution for this offense that the 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or the other person 
defended was a victim.]|*”’ 


Comments 


1. Possessing or carrying a weapon on or in a public park or recreational 
facility is a Class A misdemeanor. T.C.A. § 39-17-1311(d). The trial court should 
refer to T.C.A. § 89-17-1313 for any defenses (39-11-203) and exceptions (39-11- 
202) to this offense. 


2. The Committee is of the opinion that the language of T.C.A. § 39-17- 
1811(b) are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions). Note that the person must “strictly conform his behavior to the 
requirements” of the exceptions found in T.C.A. § 39-17-1311(b)(7). 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” are 
statutorily required and should be charged for this offense. See also footnote 3. 


247.C.A. § 39-11-106. 42.01, Preponderance of evidence. 
25nC.A. § 39-11-202(b)(2). The °T.C.A. § 39-17-1311(b)(1). 
trial judge should utilize T.P.1—Crim. 277. C.A. § 39-17-1322. 
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T.P.I1.—Crim. 36.05 Unlawful possession of a 
handgun by a convicted felon 
(for offenses committed on or 
after 7/1/08)' 


Any person having been convicted of a felony who possesses 
a handgun is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 


(1) that the defendant had been convicted of (name prior 
felony conviction); 


and 


(2) that the defendant, after such felony conviction, pos- 
sessed a handgun; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.® 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon [, or any 


36.05 ‘The trial judge should consult 

‘This pattern instruction for- 27 C-F.R. § 478.11 to draft the defini- 
merly contained the jury charge for tion of “frame or receiver” if it is fairly 
Unlawful possession of a handgun by raised in the proof. 
a convicted felon (for offenses commit- 
ted prior to 7/1/08), To obtain that pat- 
tern instruction, see T.P.I. 36.05 (21** 
ed. 2017), or an earlier edition. 


27. C.A. § 39-17-1307(c)(1). 


97.C.A. §§ 39-11-301(b) and 39-11- 
301(c) and accompanying Sentencing 
Commission Comment. 
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firearm muffler or firearm silencer [any destructive device].° [The 
definition of “firearm” does not include an antique firearm."]® 


or 


[Only for offenses committed prior to May 2, 2019: 
“Firearm” means any weapon designed, made or adapted to expel 
a projectile by the action of an explosive or any device readily 
convertible to that use.]° 


“Handgun” means any firearm with a barrel length of less 
than twelve (12) inches that is designed, made, or adapted to be 
fired with one hand." 


[“Possession” may be actual or constructive. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]" 


[Possession may also be sole or joint. If a person alone has 
actual or constructive possession of a thing, possession is sole. If 
two (2) or more persons have actual or constructive possession of 
a thing, their possession is joint.]' 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


°The trial judge should consult _ raised in the proof. 


27,C.F.R. § 478.11 to draft the defini- ®1.C.A, § 39-11-106. 
tion of “firearm muffler or firearm P 
silencer” if it fairly raised in the proof. T.C.A. § 39-11-106. 
’The trial judge should consult TO CLAR § 39-11-106. 
T.C.A, § 39-11-106 to draft the defini- "State Vv. Williams, 623 S.W2d 


tion of “destructive device” if it is fairly 494 (Tenn. Crim. App. 1981). 


raised in the proof. E 
‘The trial judge should consult 471 Panes Soh pada Do S.W.2d 
T.C.A. § 39-11-106 to draft the defini- enn. Ulm. App. 


tion of “antique firearm” if it is fairly 'ST.C.A. § 39-11-106. 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint."* 


If you find from the proof that the defendant has been 
convicted of another crime or crimes than that for which /he/ 
[she] is presently on trial, you may not consider such evidence as 
proof of [his/ [ her! disposition to commit the crime for which /he/ 
[she] is on trial." 


[It is a defense to prosecution for this offense that the 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or the other person 
defended was a victim.]” 


[It is a defense to prosecution for this offense that /the 
defendant has been pardoned for the offense] [the felony convic- 
tion has been expunged] [the defendant’s civil rights have been 
restored pursuant to title 40, chapter 29, and the restoration order 
does not specifically prohibit the defendant from possessing 
firearms].|"* 


Comments 


1. Unlawful possession of a handgun by a convicted felon is a Class E 
felony. T.C,A. § 39-17-1307(c)(2). 


2. The “possession” definition is not based on a specific statutory provision 
or case law relating to offenses involving weapons, but is adapted from 
former T.P.I.—Crim. 33.02, Possession of controlled substance with 
intent to sell or deliver, and the cases footnoted therein. The definition 
appears to state the general law in Tennessee as to possession, and 


47 C.A. § 39-11-106. dence of other crimes. 
Sr CO ASS 89n11+10649 on TC.A. § 39-17-1322. 
"See T.P.I.—Crim, 42.10, Evi- "81.C.A, § 39-17-1307(c)(1). 


1102 


Ch. 36 WEAPONS 36.05 


should apply to this offense. It should be noted that T.C.A. § 39-17- 
1307(c)(1) prohibits “possession” of the weapon rather than “carrying” 
the weapon in question, as prohibited by T.C.A. § 39-17-1307(a) and 
other weapon offenses. This distinction between the offenses necessitates 
the defining of possession as part of the instruction in order to clearly 
state the conduct relating to the weapon that is prohibited by T.C.A. 
§ 39-17-1307(c)(1). 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to es- 
tablish the culpable mental state, T.C.A. § 39-11-301(c). The Committee 
is of the opinion that the definitions of “intentionally,” “knowingly” and 
“recklessly” should all be charged for this offense. 
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T.P.1.—Crim. 36.05(a) Unlawful possession of a 
firearm by a convicted 
felon (for offenses 


committed on or after 
7/1/08) 


Any person, having been convicted of one of certain specified — 
felonies, who possesses a firearm is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant had been convicted of (name prior 
felony conviction);* 


and 


(2) that the defendant, after such felony conviction, pos- 
sessed a firearm; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly;° 


land 


(4) (a) Only for offenses committed prior to 7/1/18: 
that the felony /involved the use or attempted use of 
[force] [violence] [a deadly weapon] [was a drug 
offense/.| 


or 


(4) (b) Only for offenses committed on or after 7/1/18: 
that the conviction was for /a felony crime of vio- 
lence] [an attempt to commit a felony crime of vio- 
lence] [a felony involving use of a deadly weapon] 
[was a drug offense/.| 


36.05(a) °T.C:A. § 39-11-301(b) and T.C.A. 
'T.C.A. § 39-17-1307(b). § 39-11-301(c) and accompanying Sen- 


Rte Go) a tteioga nti) tencing Commission Comment. 
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[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] /, or the frame or receiver of any such weapon/’ [, or any 
firearm muffler or firearm silencer? [any destructive device].* [The 
definition of “firearm” does not include an antique firearm."]® 


or 


[Only for offenses committed prior to May 2, 2019: 
“Firearm” means any weapon designed, made or adapted to expel 
a projectile by the action of an explosive or any device readily 
convertible to that use.]® 


“Possession” may be actual or constructive. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]"° 


[Possession may also be sole or joint. If a person alone has 
actual or constructive possession of a thing, possession is sole. If 
two (2) or more persons have actual or constructive possession of 
a thing, their possession is joint.]" 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 


*The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

"The trial judge should consult 
27 C.FR. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 

®The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 


‘The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


87.C.A. § 39-11-106. 
°T.C.A, § 39-11-106. 


State v. Williams, 623 S.W.2d 
121 (Tenn, Crim. App. 1981). 


"State v. Copeland, 677 S.W.2d 
471 (Tenn. Crim. App. 1984). 


mn C.A. § 39-11-106. 
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when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain. to cause the result." 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


If you find from the proof that the defendant has been 
convicted of another crime or crimes than that for which /he/ 
[she/ is presently on trial, you may not consider such evidence as 
proof of [his] [her] mispeariien to commit the crime for which /he/ 
[she] is on trial."* 


[It is a defense to prosecution for this offense that the 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or the other person 
defended was a victim."* “Handgun” means any firearm with a 
barrel length of less:than twelve (12) inches that ‘is piste 
made, or r adapted to be fired with one hand.]” 


Comments 


1. Unlawful possession of a firearm by a defendant with a prior felony 
conviction is a Class B felony if a crime of violence or involving use of a 
deadly weapon and a Class C felony if a prior drug offense, T.C.A. § 39- 
17-13807(b). For offenses committed prior to 7/1/17, a defendant with a 
prior conviction involving the use or attempted use of force, violence, or 
a deadly weapon committed a Class C felony and with a prior drug of- 
fense committed a Class D felony. This offense is a Class E felony if com- 
mitted prior to 7/1/12. 


2. The “possession” definition is not based on a specific statutory provision 
or case law relating to offenses involving weapons, but is adapted from 
former T.P.I1.—Crim, 33.02, Possession of controlled substance with 


'8T.C.A, § 39-11-106. dence of other crimes. 
47 C.A. § 39-11-106. | OT C.A. § 89-17-1322. 
See T.P.I,.—Crim. 42.10, Evi- "TC.A. § 39-11-106. 
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intent to sell or deliver, and the cases footnoted therein. The definition 
appears to state the general law in Tennessee as to possession, and 
should apply to this offense. It should be noted that T.C.A. § 39-17- 
1307(b) prohibits “possession” of the weapon rather than “carrying” the 
weapon in question, as prohibited by T.C.A. § 39-17-1307(a) and other 
weapon offenses. This distinction between the offenses necessitates the 
defining of possession as part of the instruction in order to clearly state 
the pepeues relating to the weapon that is prohibited by T.C.A. § 39-17- 
1307(b) 


3. Convictions in other jurisdictions for acts which would constitute offen- 
ses under Tennessee. law is retained from former T.P.I.—Crim. 30.08, 
Convicted felon carrying a firearm, as T.C.A. § 39-17-13807(b) does not 
limit the prior convictions to those occurring in Tennessee. 


4. For offenses committed on or after: 7/1/18, “Crime of violence” includes 
any degree of murder, voluntary manslaughter, aggravated rape, rape, 
rape of a child, especially aggravated rape of a child, aggravated sexual 
battery, especially aggravated robbery, aggravated robbery, burglary, 
aggravated burglary, especially aggravated burglary, aggravated as- 
sault, kidnapping, aggravated kidnapping, especially aggravated kidnap-. 
ping, carjacking, trafficking for commercial sex act, especially aggravated 
sexual exploitation, felony child abuse, and aggravated child abuse. 
T.C.A. § 39-17-1301. 


For offenses committed prior to 7/1/18, T.C.A. § 39-17-1301 (Supp. 2017) 
defines “crime of violence” to include any degree of murder, voluntary 
manslaughter, aggravated rape, rape, especially aggravated robbery, ag- 
gravated robbery, burglary, aggravated assault, or aggravated 
kidnapping, However, this statute is not offered as part of the proposed 
instructions or as an all-inclusive definition of the felony convictions nec- 
essary to constitute a violation of T.C.A. § 39-17-1307(b)(1) (Supp. 2017). 
T.C.A. § 89-17-13807(b)(1)(A) (Supp. 2017) refers to felonies involving the 
use or attempted use of force, or a deadly weapon in addition to those 
involving the use or attempted use of violence, thus appearing to be 
broader in scope than the definition found in T.C.A. § 39-17-1301 (Supp. 
2017). For example, the offenses of robbery, aggravated sexual battery, . 
and sexual battery involve or can involve the use of force and should 
qualify under T.C.A. § 39-17-1307(b)(1)(A) (Supp. 2017) though these of- 
fenses are not listed in T.C.A. § 39-17-1801 (Supp. 2017). Also, these 
same offenses by definition are crimes of violence but paradoxically did 
not make. the list found in T.C.A. § 39-17-1301 (Supp.2017). 


5. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to es- 
tablish the culpable mental state. T.C.A. § 39-11-301(c). The Committee 
is of the opinion that the definitions of “intentionally,” “knowingly” and 
“recklessly” should all be charged for this offense. 
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T.P.I.—Crim. 36.06 Unlawful possession of 
deadly weapon with intent to 
employ it in commission of or 
escape from offense (For 


offenses committed prior to 
1/1/08) 


Any person who possesses a deadly weapon with intent to 
employ it in the commission of or escape from an offense is guilty 


of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 


following essential elements:' 


(1) that the defendant possessed a deadly weapon; 


and 


(2) that the defendant possessed said deadly weapon with 
the intent to employ it in the /commission of] [escape 


_ from] [(list the offense)];’ 


and 


(3) that the defendant acted either intentionally, knowingly 


or recklessly.® 


“Deadly weapon” means a firearm or anything manifestly 
designed, made or adapted for the purpose of inflicting death or 


36.06 
'T.C.A. § 39-17-1307(c)(1). 


“Includes conduct that is defined 
as an offense by statute, municipal 
ordinance, or rule authorized by and 
lawfully adopted under a statute. 
T.C.A. § 39-11-102. The specific offense 
should also be defined as part of this 
charge unless said offense is being 
tried jointly and is already part of the 
jury instructions. 


°T.C.A. § 39-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 
lessly,” although statutorily required, 
are in conflict with element (2) of this 
offense. Because element (2) includes 
the “intent to employ” the deadly 
weapon, some judges believe that only 
“intentionally” should be charged for 
this offense. 
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serious bodily injury; or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.’ 


“Employ” means to make use of.° 


“Firearm” means any weapon designed, made or adapted to 
expel a projectile by the action of an explosive or any device read- 
ily convertible to that use.® 


[“Possession” may be actual or constructive. A person who 
knowingly had direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly had both the power and inten- 
tion at any given time to exercise dominion and control over an 
_ object is then in constructive possession of it.]’ 


[“Possession” may also be sole or joint. If a person has actual 
or constructive possession of a thing, possession is sole. It two (2) 
or more persons have actual or constructive possession of a thing, 
then possession is joint.]® | 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty.’ [“Bodily injury” includes a cut, abra- 
sion, bruise, burn or disfigurement, and physical pain or 
temporary illness or impairment of the function of a bodily 
member, organ, or mental faculty.]"° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 


4T.C.A. § 39-11-106. ®State v. Copeland, 677 S.W.2d 
5Black’s Law Dictionary, 7° Edi- 471 (Tenn. Crim. App. 1984). 
tion, °T.C.A. § 39-11-106. 


6 

T.C.A. § 39-11-106. - 

7State v. Williams, 623 S.W.2d arbi § 39-11-106. 
121 (Tenn. Crim. App. 1981). T.C.A. § 39-11-106. 
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circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." " 


[It is a defen to prosecution for this offense that the 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or r the other person 
defended was a victim.]" | 


Comments 


1. Unlawful possession of a deadly weapon with intent to employ it in the 


commission of or escape from an | offense is a Class E Felony. T. C.A. § 39-17- 
1307(c)(2). 


2, The term “offense” apparently encompasses misdemeanors as well as 
felonies defined as offenses by statute. 


3. The “possession” definition is not based on a specific statutory provision 
or case law relating to offenses involving weapons, but is adapted from former 
T.P.I.—Crim. 33.02, Possession of controlled substance with intent to sell or 
deliver, and the case footnoted therein. The definition appears to state the gen- 
eral law in Tennessee and should apply to this offense. It should be noted that 
T.C.A. § 39-17-1807(c) prohibits “possession” of the weapon rather than “carry- 
ing,”.as prohibited by other weapons offenses. This distinction necessitates the 
defining of possession as part of the instruction in order to clearly state the 
conduct relating to the weapon that is prohibited by T.C.A. § 39-17-1307(c). 


4. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C A. § 39-11-301(c), The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and seinen should all 
be charged for this offense. See also footnote 3. 


21 C.A. § 39-11-106. "NC.A, § 39-17-1322. 
87'C.A, § 39-11-106. | | 
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36.06(a) 


Unlawful possession of a 
deadly weapon with 
intent to employ it during 
the [commission of] 
lattempt to commit] 
[escape from] an offense 
[for “non-dangerous 
offenses” committed on or 
after 1/1/08] 


Any person who possesses a deadly weapon with the intent 
to employ it during the /commission of] [attempt to commit] 
BRAC? from] an offense is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 


following essential elements:' 


(1) that the defendant possessed a deadly weapon; 


and 


(2) that the defendant possessed said deadly weapon with 
the intent to employ it in the /commission of] [attempt to 
commit] [escape from] (list an offense not listed in T.C.A. 
§ 39-17-13824(i)(L) as a dangerous offense — see Com- 


ment One); 


and 


(3) 


or recklessly.’ 


that the defendant acted either intentionally, knowingly 


land 


(4) 


Only for offenses committed on or after 7/1/14: that 


the deadly weapon was a switchblade knife.] 


36.06(a) 
'T.C.A. § 39-17-1807(d)(2). 
27.C.A. § 39-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 


lessly,” although statutorily required, 
are in conflict with element (2) of this 
offense. Because element (2) includes 
the “intent to employ” the deadly 
weapon, some judges believe that only 
“intentionally” should be charged for 
this offense. 
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36.06(a) 


[Include here the elements of the alleged offense. The trial 
judge may also wish to charge T.P.I. — Crim. 4.01, Criminal At- 
tempt] 


“Deadly weapon” means a firearm or anything manifestly 
designed, made or adapted for the purpose of inflicting death or 
serious bodily injury; or anything that in the manner of its use or 
intended use is capable of causing death or serious bodily injury.° 


“Employ” means to make use of.’ 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon [, or any 
firearm muffler or firearm silencer} [any destructive device].’ [The 
definition of “firearm” does not include an antique firearm. 87° 


or 


[Only for offenses committed prior to May 2, 2019: 
“Firearm” means any weapon designed, made or adapted to expel 
a projectile by the action of an explosive or any device readily 
convertible to that use. ]"° 


[“Possession” may be actual or constructive. A person who 
knowingly had direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly had both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]" 


[“Possession” may also be sole or joint. If a person has actual 


T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 


°T.C.A. § 39-11-106. 
*Black’s Law Dictionary, 7° Edi- 


tion. 

"The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

*The trial judge should consult 
27 C.E.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


‘The trial judge should consult 


raised in the proof. 


"The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


°T.C.A. § 39-11-106. 
On CA §'39-11-106. 


"State v. Williams, 623 S.W.2d 
121 (Tenn. Crim. App. 1981). 
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or constructive possession of a thing, possession is sole. It two (2) 
or more persons have actual or constructive possession of a thing, 
then possession is joint.]’? 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].’* (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]" 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result."® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


[It is a defense to prosecution for this offense that the 


"State v. Copeland, 677 S.W.2d _ not fairly raised in the proof. 


471 (Tenn. Crim. App. 1984). ECA. § 39-11-106. 

".C.A, § 39-11-106. The trial el Cabins Soa LL DG: 
judge may wish to omit the language T.C.A. § 39-11-106. 
regarding a broken bone of a child if "TCA. § 39-11-106. 
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defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or the other person 
defended was a victim.]" 


Comments 


1. Unlawful possession of a deadly weapon with intent to employ it during 
the commission of, attempt to commit, or escape from a “non-dangerous” 
offense is a Class E felony, except that the maximum fine is raised from 
three thousand dollars ($3,000) to six thousand dollars ($6,000) if the 
deadly weapon is a switchblade knife. T.C.A. § 39-17-1307(d)(3). If the 
offense is a “dangerous offense,” one listed in T.C.A. § 39-17-1324(i)(1), 
and a firearm is used, the trial judge should use T.P.I.—Crim. 36.06(c) 
instead of this instruction. If the offense is a “dangerous offense,” one 
listed in T.C.A. § 89-17-13824()(1), and a deadly weapon other than a 
firearm is used, the trial judge should use T.P.I.—Crim. 36.06(b). 


2. The term “offense” apparently encompasses misdemeanors as well as 
felonies defined as offenses by statute. 


3. The “possession” definition is not based on a specific statutory provision 
or case law relating to offenses involving weapons, but is adapted from 
former T.P.I. — 33.02, Possession of controlled substance with intent to 
sell or deliver, and the case footnoted therein. The definition appears to 
state the general law in Tennessee and should apply to this offense. It 
should be noted that T.C.A. § 39-17-1807(c) prohibits possession of the 
weapon rather than “carrying,” as prohibited by other ‘weapons offenses. 
This distinction necessitates the defining of possession as part of the 
instruction in order to clearly state the conduct relating to the weapon 
that is prohibited: by T.C.A. § 39-17-1307(c), 


4. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to es- 
tablish the culpable mental state. T.C.A. § 39-11-301(c). The Committee 
is of the opinion that the definitions of “intentionally,” “knowingly,” and 

“recklessly” should all be charged for this offense. See also footnote 2. 


“MWTDCLA, § 39-17-1822. 
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WEAPONS 


36.06(b) 


T.P.I1.—Crim. 36.06(b) Unlawful possession of a 


deadly weapon other than 
a firearm with intent to 
employ it during the 
[commission of] [attempt 
to commit] [escape from] a 
dangerous offense [for 
offenses committed on or 
after 1/1/08] 


Any person who possesses a deadly weapon other than a 
firearm with the intent to employ it during the /commission of] 
[attempt to commit] [escape from] an offense is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 


following essential elements:' 


(1) that the defendant possessed a deadly weapon other 


than a firearm; 


and 


(2) that the defendant possessed said deadly weapon with 
the intent to employ it during the /commission of] [at- 
tempt to commit] [escape from] (list.an offense listed in 
T.C.A. § 39-17-1324(i)(l) — see Comment One); 


and 


(3) 


or recklessly.” 


that the defendant acted either intentionally, ROWE 


[and 


(4) 


Only for offenses committed on or after 7/1/14: that 


the deadly weapon was a switchblade knife.| 


— —-36.06(b) 
'T.C.A. § 39-17-1307(d)(1). 
27.C.A. § 39-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. The 
Committee is of the opinion that the 
definitions of “knowingly” and “reck- 


lessly,” although statutorily required, 
are in conflict with element (2) of this 
offense. Because element (2) includes 
the “intent to employ” the deadly 
weapon, some judges believe that only 
“intentionally” should be charged for 
this offense. 
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36.06(b) 


[Include here the elements of the alleged offense. The trial 
judge may also wish to charge T.P.I. — Crim. 4.01, Criminal At- 
tempt] 


“Deadly weapon” means anything other than a firearm which 
is manifestly designed, made or adapted for the purpose of inflict- 
ing death or serious bodily injury; or anything other than a 
firearm that in the manner of its use or intended use is capable 
of causing death or serious bodily injury.° 


“Employ” means to make use of.* 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weaponf [, or any 
firearm muffler or firearm silencer [any destructive device].’ [The 
definition of “firearm” does not include an antique firearm.*]* 


[“Possession” may be actual or constructive. A person who 
knowingly had direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly had both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]"° 


[“Possession” may also be sole or joint. If a person has actual 
or constructive possession of a thing, possession is sole. It two (2). 
or more persons have actual or constructive possession of a thing, 
then possession is joint.]" 


“Serious bodily injury” means bodily injury that involves a 


31.C.A. § 39-11-106 as amended 
to omit firearms pursuant to T.C.A. 
§ 39-17-13807(c)(1). 


*Black’s Law Dictionary, 7° Edi- 
tion. 


"The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 


‘The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


‘The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 


®*The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


°T.C.A. § 39-11-106. 


. State v. Williams, 623 S.W.2d 
121 (Tenn. Crim. App. 1981). 


"State v. Copeland, 677 S.W.2d 
471 (Tenn. Crim. App. 1984). 
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substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].'* [“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]"° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.“ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


[It is a defense to prosecution for this offense that the 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or the other person 
defended was a victim.]" 


"’7.C.A. § 39-11-106. The trial “T.C.A. § 39-11-106. 
judge may wish to omit the language 15 ee 
regarding a broken bone of a child if aa § 59-11-106. 
not fairly raised in the proof. T.C.A. § 39-11-106. 

"81.C.A. § 39-11-106. "1\C.A) §39-1721322, 
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Comments 


1. Unlawful possession of a deadly weapon not a firearm with intent to 
employ it during the commission of, attempt to commit, or escape from a 
“dangerous” offense is a Class Ei felony, except that the maximum fine is 
raised from three thousand dollars ($3,000) to six thousand dollars 
($6,000) if the deadly weapon is a switchblade knife. T.C.A. § 39-17- 
1307(d)(3). If the offense is a “dangerous offense,” one listed in T.C.A. 
§ 39-17-1324(i)(1), and a firearm is used, the trial judge should use T.P.I.— 
Crim, 36.06(c) instead of this instruction. If the offense is a “non- 
dangerous offense,” one not listed in T.C.A. § 39-17-1824()(1), and any 
deadly weapon is used, the trial judge should use T.P.I.—Crim, 36.06(a). 


2. The term “offense” apparently encompasses misdemeanors as well as 
felonies defined as offenses by statute. 


3. The “possession” definition is not based on a specific statutory provision 
or case law relating to offenses involving weapons, but is adapted from 
former T.P.I.—33,.02, Possession of controlled substance with intent to 
sell or deliver, and the case footnoted therein. The definition appears to 
state the general law in Tennessee and should apply to this offense. It 
should be noted that T.C.A. § 39-17-1307(c) prohibits possession of the 
weapon rather than “carrying,” as prohibited by other weapons offenses. 
This distinction necessitates the defining of possession as part of the 
instruction in order to clearly state the conduct relating to the weapon 
that is prohibited by T.C.A. § 39-17-1307(c). 


4. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to es- 
tablish the culpable mental state. T.C.A. § 39-11-301(c). The Committee 
is of the opinion that the definitions of “intentionally,” “knowingly,” and 
“recklessly” should all be charged for this offense. See also footnote 2. 
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T.P.I.—Crim. 36.06(c) Unlawful [possession] 
| [employment] of a 

[firearm] [antique firearm] 
[with intent to go armed] 
during the [commission of 
or attempt to commit] 
[flight or escape from the 
commission of or attempt 
to commit] a dangerous 
offense 


Any person who /possesses/ [employs] a firearm [with the 
intent to go armed] during the [commission of or attempt to com- 
mit] [flight or escape from the commission of or attempt to com- 
mit/ a dangerous offense is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant possessed a /firearm/ [antique fire- 
| arm?]; | 


and 


(2) that the possession was with the intent to go armed 
during the commission of or attempt to commit (list an 


offense in T.C.A. § 39-17-13824(i)(1) — See Comment 
Two); | 


and 
(8) that the defendant acted intentionally.]° 
| or 


[Part B: 


36.06(c) raised in the proof. 


'T.C.A, § 39-17-1324(a) and (b). 3See State v. George Watkins, 

The trial judge should consult No. W2015-02095-CCA-R3-CD, 2017 
T.C.A. § 39-11-106 to draft the defini- WL 1294890 (Tenn. Crim. App. Apr. 5, 
tion of “antique firearm” if it is fairly 2017) and other cases cited therein. 
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Ch. 36 


(1) that the defendant employed a /firearm] [antique fire- 


arm‘); : 


and 


(2) that the employment was during the [commission of or 
attempt to commit] [flight or escape from the commission 


of or attempt to commit] (list_an offense in T.C.A. § 39- 
17-13240)(1) — See Comment Two); 


and 


(3) that the defendant acted either intentionally, knowingly 


or recklessly.*] 


[Include here the elements of the alleged dangerous offense. 
The trial judge may also wish to charge T.P.I.—Crim. 4.01, Crim- 


inal Attempt.] 


[“Employ” means to make use of.]° 


[Only for offenses committed on or after May 2, 2019: 


“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon! [, or any 
firearm muffler or firearm silencer [any destructive device].° [The 
definition of “firearm” does not include an antique firearm."]" 


or 


[Only for offenses committed prior to May 2, 2019: 
“Firearm” means any weapon designed, made or adapted to expel 


“The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 

°T.C.A. § 39-11-301(b) and T.C.A. 
§ 39-11-301(c) and accompanying Sen- 
tencing Commission Comment. 

®State v. Fayne, 451 S.W.3d 362 
(Tenn. 2014). | 

‘The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 


®*The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. — 


*The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 

The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


"1 C.A. § 39-11-106. 
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a projectile by the action of an explosive or any device readily 
convertible to that use.]' 


[“Possession” may be actual or constructive. A person who 
knowingly had direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly had both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]"* 


[“Possession” may also be sole or joint. If a person has actual 
or constructive possession of a thing, possession is sole. It two (2) 
or more persons have actual or constructive possession of a thing, 
then possession is joint.]" 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” © 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.]"® 


["Recklessly” means that a person acts recklessly with re- 
spect to circumstances surrounding the conduct or the result of 
the conduct when the person is aware of, but consciously 
disregards, a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the accused person’s 
standpoint.]'” 


[It is a defense to prosecution for this offense that the 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 


"21 C.A. § 39-11-106. 471 (Tenn. Crim. App. 1984). 


8State v. Williams, 623 S.W.2d "ST.C.A. § 39-11-106. 
121 (Tenn. Crim. App. 1981). eT. CA, § 39-11-106. 
“4State v. Copeland, 677 S.W.2d "1 C.A, § 39-11-106. 
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commission of a crime in which the defendant or the other person 
defended was a victim.]"® | 


Comments 


1. Possessing a firearm in this offense is a Class D felony, punishable by a 
mandatory minimum three (3) year sentence, or a mandatory minimum 
five (5) year sentence if the defendant is found to have a prior dangerous 
felony conviction. T.C.A. § 389-17-1324(g). Employing a firearm is a Class 
C felony, punishable by a mandatory minimum six (6) year sentence, or 
a mandatory minimum ten (10) year sentence if the defendant is found 
to have a prior dangerous felony conviction. T.C.A. § 39-17-13824(h). A 
sentence imposed for a violation of this offense shall be served consecu- 
tive to any other sentence the person is serving at the time of the offense 
or is sentenced to serve for conviction of the underlying dangerous felony, 
and shall not be eligible for pretrial diversion pursuant to Title 40, 
Chapter 15, judicial diversion pursuant to § 40-35-3138, probation pursu- 
ant to § 40-35-303, community correction pursuant to Title 40, Chapter 
36, participation in a drug court program or any other program whereby 
the person is permitted supervised or unsupervised release into the com- 
munity prior to service of the entire mandatory minimum sentence 
imposed less allowable sentence credits earned and retained. T.C.A, 
§ 39-17-1324(e). Upon a second or subsequent conviction for this offense 
committed on or after 7/1/12, the defendant “shall be sentenced to 
incarceration with the Department of Correction for not less than fifteen 
(15) years” at 100%. T.C.A. § 89-17-1324(). 


2. A person may not be charged with this offense if possessing or employ- 
ing a firearm is an essential element of the underlying dangerous felony 
as charged. In cases where possessing or employing a firearm is an ele- 
ment of the charged offense, the state may elect to prosecute under. a 
lesser offense wherein possessing or employing a firearm is not an ele- 
ment of the offense. T.C.A. § 39-17-1324(c). A violation of this offense is 
a specific and separate offense from the underlying dangerous felony, 
which shall be plead in a separate count of the indictment or present- 
ment and tried before the same jury and at the same time as the danger- 
ous felony. T,C.A. § 39-17-1824(d). 


When a dangerous felony has a lesser included offense which is also a 
dangerous felony or when more than one dangerous felony is alleged, the 
trial judge should take steps to ensure a unanimous verdict including, 
but not limited to, giving the jury a verdict form which requires the jury 
to indicate which dangerous felony it has agreed upon. 


18P CA. § 39-17-1322. 
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T.P.I. ~-Crim. 36. 06(d) Supplemental instruction 
number one 


Members of the jury, you have now determined that the 
defendant is guilty of unlawful [possession] [employment/ of a 
firearm /with intent to go armed] during the [commission of or at- 
tempt to commit] [flight or escape from the commission of or at- 
LET DERCOCOTATILE fie OW SOB REIL Faatohargéd’ 24 Count 

of the indictment. 


It will now be your duty to determine whether or not the 
defendant has a prior conviction for (list an offense in T.C.A. 
§ 39-17-13824@)(1)). 


Any record of prior conviction|[s] of the defendant is evidence 
which you may consider. A judgment of conviction of any person 
under the same name as that of the defendant may create an 
inference that the identity of such person is the same as the 
defendant. However, the jury is not required to make this 
inference. It is the exclusive province of the jury to determine 
whether the facts and circumstances shown by all the evidence in 
the case warrant the inference which the law permits the jury to 
draw." 


“Prior conviction” means that the defendant /has served and 
was released or discharged from] [is serving] a separate period of 
[incarceration] [supervision] for the commission of (list an offense 
in T.C.A. § 39-17-1824()(1)) [prior to] [at the time of committing] 
the offense for which the jury has found the defendant guilty in 
Count —_~—___ of this indictment.’ 


“Separate period of /incarceration/ [supervision/’ includes a 
sentence 


(A) On probation, parole or community correction supervision; 
(B) Of incarceration; 


(C) Assigned to a program whereby the person enjoys the privi- 


36.06(d) prior to trial to determine whether or 

, ) not the elements of that offense “are 

T.P.1.—Crim. 42.19, Inferences. the same as the elements for a danger- 

27.C.A. § 39-17-1324(i)(2)(A). If ous felony” in Tennessee before sub- 

the conviction is from another state, mitting that offense to the jury. T.C.A. 
the trial judge should have a hearing § 39-17-1324(i)(2)(B). 


1123 


36.06(d) T.P.I1.—CRIM. Ch. 36 


lege of supervised release into the community, including, 
but not limited to, work release, educational release, restitu- 
tion release or medical furlough; or 


(D) On escape status from any correctional institution when 
incarcerated.° 


If you find beyond a reasonable doubt that the defendant has 
a prior conviction for (list an offense in T.C.A. § 39-17-1324@)(1)), 


your verdict will be: 


“We, the jury, find the defendant has a prior conviction for 


(list an offense in T.C.A. § 39-17-1324(i)(1)).” 


If, however, you do not find beyond a reasonable doubt that 
the defendant has a prior conviction for (list an offense in T.C.A. 
§ 39-17-1324()(1)), then your verdict will be: 


“We, the jury, find the defendant not guilty of having a prior 
conviction for Uist an offense in T.C.A. § 39-17-1324G)(1)).” 


You will take with you the indictment and the Court’s previ- 
ous written instructions. You should follow such previous instruc- 
tions as to the law of consideration of evidence, deliberations, 
reasonable doubt, witnesses and any other relevant matters. 


You may now retire to consider your verdict. 


ST.C.A. § 39-17-1324(i)(3). Al- tion or supervision (escape, work re- 
though this is the statutory definition, lease, probation, parole, etc.) which is 
it is the opinion of the Committee that not fairly raised by the proof should 
any language in this definition describ- be deleted from the instruction to the 
ing the defendant’s period of incarcera- jury. | 
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T.P.I.—Crim. 36.07 Unlawful sale, loan or gift of 
firearm 


Any person who unlawfully /sells/ [ genet [makes a gift of] a 
firearm is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant /sold/ [loaned] [made a gift of] a 
[firearm] [Only for offenses committed prior to 7/1/ 
14: switchblade knife/ to a minor; 


and 


(2) that the defendant acted either intentionally, knowingly 
or recklessly.]. 


or 
[Part B: 


(1) that the defendant sold /a firearm] [ammunition for a 
firearm] to a person who was intoxicated; 


and 


(2) that the defendant acted either intentionally, know- 
ingly, or recklessly.| 


or 
[Part Cre 


(1) that the defendant did [(insert the provision of § 39-17- 
1316 which was allegedly violated)/; 


36.07 
IT.C.A. § 39-17-1303(a). 
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36.07 


and 


(2) that the defendant acted intentionally, knowingly, reck- 
lessly, or with criminal negligence.] 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon/ [, or any 
firearm muffler or firearm silencer [any destructive device].* [The 
definition of “firearm” does not include an antique firearm.*]*® 


or 


[Only for offenses committed prior to May 2, 2019: 
“Firearm” means any weapon designed, made or adapted to expel 
a projectile by the action of an explosive or any device readily 
convertible to that use.]’ 


[“Intoxicated” means substantial impairment of mental or 
physical capacity resulting from introduction of any substance 
into the body.]° 


(“Minor” means any person under eighteen (18) years of age.]° 


(“Switchblade knife” means any knife that has a blade which 
opens automatically: by hand pressure applied to a button, or 
other device in the handle, or by operation of gravity or inertia.]"° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


The trial judge should consult 
27 C.E.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 

3The trial judge should SETAE 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 

*The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 


The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


®T.C.A. § 39-11-106. 
™T.C.A. § 39-11-106. 
®°T.C.A. § 39-17-1303(c). 
°T.C.A. § 39-11-106. 
NODC AMS 8041 761301. 
"TCA. § 39-11-106. 
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“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to the 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.’ 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


(“Criminal negligence” means that a person acts with crimi- 
nal negligence with respect to the circumstances surrounding 
that person’s conduct or the result of that conduct when the 
person ought to be aware of a substantial and unjustifiable risk 
that the circumstances exist or the result will occur. The risk 
must be of such a nature and degree that the failure to perceive 
it constitutes a gross deviation from the standard of care that an 
ordinary person would exercise under all the circumstances as 
viewed from the accused person’s standpoint.]" 


[It is a defense to prosecution for this offense that the 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or the other person 
defended was a victim.]"* 


[It is a defense to prosecution for this offense that a firearm 
was loaned or given to a minor for the purpose of hunting, trap- 
ping, fishing, camping, sport shooting or any other lawful sport- 
ing activity and that the person was not required to obtain a 
license under the law."* If evidence is introduced supporting this 
defense, the burden is on the state to prove beyond a reasonable 


T.C.A, § 39-11-1086. '8T.C.A. § 39-17-1303(b)(1). This 
'81C.A. § 39-11-106. defense should be charged to the jury 
14 OA. 8 39-11-106. only if fairly raised by the proof. | 


'8N.C.A. § 39-17-1322. 
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doubt that the firearm was not given to a minor for the purpose 
of hunting, trapping, fishing, camping, sport shooting or any 
other lawful sporting activity or that the person was required to 
obtain a license under law." If you find from the evidence that 
the firearm was loaned or given to a minor for the purpose of 
hunting, trapping, fishing, camping, sport shooting or any other 
lawful sporting activity and that the person was not required to 
obtain a license under the law, or if you have a reasonable doubt 
thereof, you must find the defendant not guilty of this offense.]"* 


Comments 


1. Unlawful sale, loan, or gift of a firearm is a Class A misdemeanor, T.C.A. 
§ 39-17-1303(d). 


"TC.A. § 39-11-201(a)(3). 'NC.A. § 39-11-201(d). 
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T.P.L.—Crim. 36.08 Carrying weapon with intent 
| to go armed 


Any person who unlawfully carries a weapon with the intent 
to go armed is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant carried /a firearm] [Only for offen- 
ses committed prior to 7/1/14: a knife with a blade 
length exceeding four (4) inches] [a club]; 


and 
(2) that the defendant did so with the intent to go armed; 
and 


(3) that the defendant acted either intentionally, know- 
ingly, or recklessly;* 


and 
[((4) that the weapon carried was a handgun; 
and 


(5) that the carrying of it occurred at a place open to the 
public where one (1) or more persons were present.]° — 


[“Club” means any instrument that is specially designed, 
made or adapted for the purpose of inflicting serious bodily injury 
or death by striking a person with the instrument.* “Serious 
bodily injury” means bodily injury that involves a substantial 
risk of death; protracted unconsciousness; extreme physical pain; 
protracted or obvious disfigurement; or protracted loss or 


36.08 lessly,” although statutorily required, 
1 are in conflict with element (2) of this 
T.C.A. § 39-17-1307(a)(1). offense. Because element (2) includes 


27.C.A. § 39-11-301(b) and T.C.A. the “intent to go armed,” some judges 
§ 39-11-301(c) and accompanying Sen- believe that only “intentionally” should 
tencing Commission Comment. The be charene for this offense. 
Committee is of the opinion that the T.C.A. § 39-17-1307(a)(2). 
definitions of “knowingly” and “reck- 47. C.A. § 39-17-1301. 
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substantial impairment of a function of a bodily member, organ 
or mental faculty [only for offenses committed on or after 
7/1/09: or a broken bone of a child who is eight (8) [only for of- 
fenses committed on or after 7/1/14: twelve (12)] years of age 
or less].° “Bodily injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental 
faculty.*| 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon!’ [, or any 
firearm muffler or firearm silencer? [any destructive device].° [The 
definition of “firearm” does not include an antique firearm."°]" 


or 


[Only for offenses committed prior to May 2, 2019: 
“Firearm” means any weapon designed, made or adapted to expel 
a projectile by the action of an explosive ¢ or any device readily 
convertible to that use.]" 


[“Handgun” means any firearm with a barrel length of less 
than twelve (12) inches that is designed, made, or adapted to be 
fired with one hand.]"* 


[“Knife” means any bladed hand instrument that is capable 
of inflicting serious bodily i injury or death by cutting or stabbing 
a person with the instrument.]" 


“Public place” means a place to which the public or a group 
of persons has access and includes, but is not limited to, /high- 


°T.C.A. § 39-11-106,. The trial 
judge may wish to omit the language 
regarding a broken bone of a child if 
not fairly raised in the proof. 


®1.C.A. § 39-11-106. 


‘The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is: enkaaly 
raised in the proof. 

"The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


"The trial judge should consult 
T.C,A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it 1 is fairly 
Marco in the proof. 


The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. © 


"TC.A. § 39-11-106. 
1C.A. § 89-11-106. 
'SP.C.A. § 89-11-106. 
“41C.A. § 39-17-1301. 
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ways] [transportation facilities] [schools] [places of amusement] 
[parks] [places of business] [playgrounds] [hallways, lobbies and 
other portions of apartment houses and hotels not constituting 
rooms or apartments designed for actual residence]. An act is 
deemed to occur in a public place if it produces its offensive or 
proscribed consequences in a public place.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result."* 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.” 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint."® 


[It is a defense to prosecution for this offense that the: 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or the ger person 
defended was a victim.]" 


Comments 


1. A violation of this statute is punishable as a Class C misdemeanor, 
except that if the offense occurs on or after July 1, 2007, the upper limit of the 
fine is increased to $500, and a second or subsequent violation is punishable as 
a Class B misdemeanor. Whenever the offense, if elements (4) and (5) are found, 
the offense is punishable as a Class A misdemeanor. T.C.A. § 39-17-1807(a)(2). 


157. CLA. § 39-11-106. '8NC.A. § 39-11-106. 


"8TC.A. § 39-11-106. '81C.A. § 39-17-1322. 
™NC.A. § 39-11-106. 
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2. The trial court should refer to T.C.A. §§ 39-17-1307(e), 39-17-1308, 39- 
17-1315 and 39-17-1364 for defenses (39-11-203) and exceptions (39-11-202) to 
this offense. If an exception is charged, it should end with the following sentence: 
“If the defendant proves this exception by a preponderance of the evidence, you 
must find /him/ [her] not guilty.” The trial judge also should utilize T.P.I. Crim. 
42.01, Preponderance of evidence. | 


3, If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for element (1) of this offense. See also footnote 2. 
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T.P.L.—Crim. 36.09 Unlawful possession of 
firearm where alcoholic 
beverages are served 


Any person who unlawfully possesses a firearm within the 
confines of a building open to the public where /liquor/] [wine] 
[alcoholic beverages] [beer] [is] [are] served for on-premises 
consumption is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant possessed a firearm; 
and 


(2) that the defendant did so within the confines of a build- 
ing open to the public where /liquor/ [wine [alcoholic 
beverages] [beer] [is] [are] served for on-premises 
consumption; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.* 


“Alcoholic beverage” means and includes alcohol, spirits, li- 
quor, wine and every liquid containing alcohol, spirits, wine and 
capable of being consumed by a human being, other than patent 
medicine, or beer where the latter contains an alcoholic content 
of five percent (5%) by weight or less. “Alcoholic beverage” also 
includes any liquid product containing distilled alcohol capable of 
being consumed by a human being, manufactured or made with 
distilled alcohol irrespective of alcoholic content. Products or 
beverages containing less than one half of one percent (0.5%) 


36.09 “The trial judge may wish to use 


'TC.A. § 39-17-1305(a). | desis Ghent | wine” found at T.C.A. 

*The trial judge may wish to use 4T.C.A. § 39-11-301(b) and T.C.A. 
the definition for “intoxicating liquors” § 39-11-301(c) and accompanying Sen- 
found at T.C.A. § 57-2-101(a). tencing Commission Comment, 
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alcohol by volume, other than wine, shall not be considered to be 
alcoholic beverages.” 


“Beer” means beer, ale or other malt beverages, or any other 
beverages having an alcoholic content of not more than five 
percent (5%) by weight except wine.® 


[Only for offenses éominitted on or after May 2, 2019: 
“Firearm” means /any weapon that will or is designed to or may 
readily be converted to expel a projectile by the action of an explo- 
sive] [, or the frame or receiver of any such weapon/' [, or any 
firearm muffler or firearm silencer? [any destructive device].° [The 
definition of “firearm” does not include an antique firearm,"°]"’ 


or 


[Only for offenses committed prior to May 2, 2019: 
“Firearm” means any weapon designed, made or adapted to expel 
a projectile by the action of an explosive or any device readily 
convertible to that use.]' 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


“Recklessly” means that a person acts recklessly with respect 


5T.C.A. § 57-3-101(a)(1)(A). 

TCA. § 57-6-102(1). ~ 

‘The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 


®*The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


"The trial judge should consult 


T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 


"The trial judge should consult 
T.C.A. § 389-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


"T.C.A. § 39-11-106. 
1C.A. § 39-11-106. 
'S1C.A, § 39-11-106. 
“TC.A. § 39-11-106. 
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to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” 


[It is an exception to this offense that the defendant /was in 
the actual discharge of official duties as a law enforcement officer, 
or was employed in the army, air force, navy, coast guard or 
marine service of the United States or any member of the Tennes- 
see National Guard in the line of duty and pursuant to military 
regulations, or was in the actual discharge of duties as a cor- 
rectional officer employed by a penal institution] [was on the 
defendant’s own premises or premises under the defendant’s 
control or was the employee or agent of the owner of the premises 
with responsibility for protecting persons or property].'° If the 
defendant proves this exception by a preponderance of the evi- 
dence,” you must find /him] [her] not guilty.] 


[It is a defense to prosecution for this offense that the 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or the other person 
defended was a victim.]" 


Comments 


1. Unlawful possession of a firearm where alcoholic beverages are served is 
a Class A misdemeanor. T.C.A. § 39-17-1305(b). 


2. The Committee is of the opinion that the language of T.C.A. § 89-17- 
1305(c) are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions). 


_ 8. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


T.C.A. § 39-11-106. trial judge should utilize T.P.I.—Crim. 


16n.C.A, § 39-17-1305(c). selec Sint tc of evidence. 
"T.C.A. § 89-11-202(b)(2), The T.C.A. § 89-17-1322. 
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T.P.L—Crim. 36.10 Possession or use of 
restricted firearm 
ammunition 


Any person who [possesses] [uses] [attempts to use] restricted 
firearm ammunition is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant possessed restricted firearm ammu- 
nition; 


and 


(2) that the defendant did so while committing or attempt- 
ing to commit a crime of violence; 


and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.’] 


or 
[Part B: 


(1) that the defendant used or attempted to use restricted 
firearm ammunition; 


and 


(2) that the defendant did so while committing or attempt- 
ing to commit a crime of violence; 


36.10 § 39-11-301(c) and accompanying Sen- 
1MO.A, § 39-17-1304(a). tencing Commission Comment. 


27.C.A. § 39-11-301(b) and T.C.A. 
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and 


(3) that the defendant acted either intentionally, knowingly 
or recklessly.*| 


“Crime of violence” includes any degree of murder, voluntary 
manslaughter, aggravated rape, rape, especially aggravated rob- 
bery, aggravated robbery, burglary, aggravated assault or ag- 
gravated kidnapping.’ 


[“Possession” may be actual or constructive. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]° 


[“Possession” may be sole or joint. If a person alone has actual 
or constructive possession of a thing, possession is sole. If two (2) 
or more persons have actual or constructive possession of a thing, 
their possession is joint.]° 


“Restricted firearm ammunition” means any cartridge 
containing a bullet coated with a plastic substance with other 
than a lead or lead alloy core or a jacketed bullet with other than 
a lead or lead alloy core or a cartridge of which the bullet itself is 
wholly composed of a metal or metal alloy other than lead. 
“Restricted firearm ammunition” does not include shotgun shells 
or solid plastic bullets.’ 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


ST.C.A. § 39-11-301(b) and T.C.A. 121 (Tenn. Crim. App. 1981). 


§ 39-11-301(c) and accompanying Sen- 8State v. Copeland, 677 S.W.2d 
tencing Commission Comment. 471 (Tenn. Crim. App. 1984). 

*T CA, 39-17-1801. "T.C.A. § 39-17-1301. 

5State v. Williams, 623 S.W.2d ®1C.A. § 39-11-106. 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.” | | ) 


[It is a defense to prosecution for this offense that the 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or the other person 
defended was a victim.]" 


Comments 


1. Possession of restricted firearm ammunition is a Class KE felony. T.C.A. 
§ 39-17-13804(c)(1). Use or attempted use of restricted firearm ammunition is a 
Class D felony. T.C.A. § 39-17-1304(c)(2). .. 


2. The “possession” definition is not based on a specific statutory provision, 
but is adapted from T.P.I,—Crim, 31.04, Controlled substances: Possession. with 
intent to sell or deliver, and the cases footnoted therein. The definition appears 
to state the general law in Tennessee as to possession, and should apply to this 
offense. | . 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A, § 39-11-301(c). Therefore, the Committee is of 
the opinion that the definitions of “intentionally,” “knowingly,” and “recklessly” 
are statutorily required and should be charged for this offense. 


°1C.A, § 39-11-106. "1 C.A.°§ 39-17-1322. 
10TC.A, § 39-11-106. : 
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T.P.I.—Crim. 36.11 Failure to prevent or report 


‘minor’s possession of firearm 


Any person who commits the offense of failure to prevent or 
report a minor’s possession of a firearm is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) 


(2) 


(3) 


(4) 


(5) 


that a minor was in illegal possession of a firearm /in or 
upon the premises of a public or private school] [in or 
upon a public or private school’s athletic stadium or 
other facility or building where school-sponsored athletic 
events are conducted] [in or on a public park, playground 


or civic center]; 


and 


that the defendant was the parent or other legal guard- 
ian of said minor; 


and 


that the defendant knew said minor was in illegal pos- 
session of the firearm in or upon those premises; 


and 


that the defendant failed to prevent such possession or 
failed to report it to the appropriate school or law 
enforcement officials; 


and 


that the defendant acted intentionally, knowingly or 


recklessly.’ 


[Only for offenses committed on or after May 2, 2019: 
“Firearm” means fany weapon that will or is designed.to or may 
readily be converted to expel a projectile by the action of an explo- 


36.11 § 39-11-301(c) and accompanying Sen- 


IT.C.A, § 39-17-1312(a). .tencing Commission Comment. 
?T.C.A. § 89-11-301(b) and 'T.C.A. 
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sive] [, or the frame or receiver of any such weaponf [, or any 
firearm muffler or firearm silencer} [any destructive device].° [The 
definition of “firearm” does not include an antique firearm.*]’ 


RT; 


[Only for offenses committed prior to May 2, 2019: 
“Firearm” means any weapon designed, made or adapted to expel 
a projectile by the action of an explosive or any device readily 
convertible to that use.]° 


“Minor” means any person under eighteen (18) years of age.® 


[“Possession” may be actual or constructive. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 
tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]"° 


[“Possession” may be sole or joint. If a person alone has actual 
or constructive possession of a thing, possession is sole. If two (2) 
or more persons have actual or constructive possession of a thing, 
their possession is joint.]" 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.” 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 


*The trial judge should consult 
27 C.F.R. § 478.11 to draft the defini- 
tion of “frame or receiver” if it is fairly 
raised in the proof. 


4 ‘The trial judge should consult 

27 C.F.R. § 478.11 to draft the defini- 
tion of “firearm muffler or firearm 
silencer” if it fairly raised in the proof. 


"The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “destructive device” if it is fairly 
raised in the proof. 


°The trial judge should consult 
T.C.A. § 39-11-106 to draft the defini- 
tion of “antique firearm” if it is fairly 
raised in the proof. 


'T.C.A. § 39-11-106. 
87C.A. § 39-11-106. 
°T.C.A. § 39-11-106. 


"State v. Williams, 623 S.W.2d 
121 (Tenn. Crim. App. 1981). 


"State v. Copeland, 677 S.W.2d 
471 (Tenn. Crim. App. 1984). 


"1 C.A. § 39-11-106. 
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circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 
or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint." 


Comments 


1. Failure to prevent or report a minor’s possession of a firearm is a Class 
A misdemeanor. T.C.A. § 39-17-1312(b). 


2. The “possession” definition is not based on a specific statutory provision, 
but is adapted from T.P.I.—Crim. 31.04, Controlled substances; Possession with 
intent to sell or deliver, and the cases footnoted therein. The definition appears 
to state the general law in Tennessee as to possession and should apply to this 
offense. It should be noted that T.C.A. § 39-17-1312 prohibits “possession” of the 
weapon rather than “carrying,” as prohibited by other weapons offenses. This 
distinction necessitates the defining of possession as part of the instruction in 
order to clearly state the conduct relating to the weapon that is prohibited by 
T.C.A. § 39-17-1312. 


3. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly,” and “recklessly” should all 
be charged for this offense. 


81 CLA. § 39-11-106. “1 C.A. § 39-11-106. 
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T.P.I1.—Crim. 36.12 Unlawful possession of a 
handgun while under the 
influence 


Any person who possesses a handgun while under the influ- 
ence of /alcohol/ [a controlled substance/ [only for offenses com- 
mitted on or after 5/15/12: a controlled substance analogue] is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant possessed a handgun; 
and 


(2) that at the time of such possession the defendant was 
under the influence of [alcohol/ [a controlled substance] 
lfonly for offenses committed on or after 5/15/12: a 
controlled substance analogue]; 


and 


(3) that the defendant acted either intentionally, know- 
ingly, or recklessly. 


[[______] is a controlled substance analogue.]* 


“Handgun” means any firearm with a barrel length of less 
than twelve inches (12”) that is designed, made or pope to be 
fired with one (1) hand.° 


“Possession” may be Pe or constructive. A person who 
knowingly has direct physical control over an object at a given 
time is then in actual possession of it. A person who, although 
not in actual possession, knowingly has both the power and inten- 


36.12 ement and it is one listed in T.C.A. 
1 § 39-17-452 as an analogue. If it is not 
T.C.A. § 39-17-1321 (a). listed, it will be a jury question, and 
*Theitrial judge should include the trial judge should utilize 31.20, 
this bracketed language if a controlled Controlled Substance Analogue. 
substance analogue is alleged in an el- ST.C.A. § 39-11-106. 
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tion at any given time to exercise dominion and control over an 
object is then in constructive possession of it.]* 


[“Possession” may be sole or joint. If a person alone has actual 
or constructive possession of a thing, possession is sole. If two (2) 
or more persons have actual or constructive possession of a thing, 
their possession is joint.]° 


The expression “under the influence of /alcohol/ [a controlled 
substance/” [only for offenses committed on or after 5/15/12: a 
controlled substance analogue] covers not only all well known and 
easily recognized conditions and degrees of intoxication, but also 
any mental or physical condition which is the result of ingesting 
[alcohol] [a controlled substance] |only for offenses committed 
_ on or after 5/15/12: a controlled substance analogue] in any form 
and which deprives one of that clearness of mind and control of 
oneself which one would otherwise possess. In this situation, it 
would not be necessary that the person be in such a condition as 
would make /him/ [her] guilty of public drunkenness. The law 
merely requires that the person be under the influence of /alcohol/ 
[a controlled substance] [only for offenses committed on or af- 
ter 5/15/12: a controlled substance analogue].® 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.° 


“Recklessly” means that a person acts recklessly with respect 
to circumstances surrounding the conduct or the result of the 
conduct when the person is aware of, but consciously disregards, 
a substantial and unjustifiable risk that the circumstances exist 


4State v. Williams, 623 S,W.2d ®State v. Brooks, 277 S.W.3d 407, 
121 (Tenn. Crim. App. 1981). 412 (Tenn. Crim. App. 2008). 
7 
*State v. Copeland, 677 S.W.2d cus § 39-11-106. 
471 (Tenn. Crim. App. 1984). T.C.A. § 39-11-106. 
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or the result will occur. The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the 
standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s 
standpoint.® 


[It is not a defense to prosecution for this offense that the 


defendant had a permit issued pursuant to Tenn. Code Ann. § 39- 
17-1815 or Tenn. Code enn § 39-17-1351 to possess the 
handgun.]"° 


[It is a defense to prosecution for this offense that the 
defendant possessed, displayed or employed a handgun in justifi- 
able self-defense or in justifiable defense of another during the 
commission of a crime in which the defendant or the other person 
defended was a victim.]" 


Comments 


1. Unlawful possession of a handgun while under the influence is a Class A 
misdemeanor. T.C.A. § 39-17-1321(b). 


2. If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). The Committee is of the opinion 
that the definitions of “intentionally,” “knowingly” and “recklessly” should all be 
charged for this offense. 


°TC.A. § 39-11-106. "TC.A.-§ 39-17-1322. 
1m CL A.:§ 39+17-1321(a). 
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MOTOR VEHICLE OFFENSES 


TP Crim. 
T.P.I.—Crim. 
T.PI.—Crim. 
T.P.I1.—Crim, 
T.P.I.—Crim. 
T.P.I.—Crim. 
T.P.I.—Crim. 
T.P.1I.—Crim. 
T.PI—Crim. 
T.P.I.—Crim. 
T.P.I.—Crim. 
T.P.I.—Crim. 
T.P.I.—Crim. 
T.P.I.—Crim. 
T.P.I1.—Crim. 
T.P.I.—Crim. 


38.01 


38.01(a) 


38.01(b) 


38.02 
38.03 


38.04 
38.05 


38.06 


38.07 
38.08 


38.09(a) 


38.09(b) 


38.10 


38.11 
38.12 
38.13 


Driving under the influence 
[accompanied by a child] [resulting in 
serious bodily injury to a child] 
[resulting in the killing of a child] (for 
offenses committed on or after 7/1/13) 

Driving under the influence 
[accompanied by a child] [resulting in 
serious bodily injury to a child] 
[resulting in the killing of a child] (for 
offenses committed prior to 1/1/11) 

Driving under the influence 
[Accompanied by a child] [Resulting 
in serious bodily injury to a child] 
[Resulting in the killing of a child] 
(for offenses committed on or after 
1/1/11 but prior to 7/1/13) 

Driving Under The Influence: Lawful 
Use Not A Defense 


Driving under influence: Additional 
blood sample 


Driving under influence: Refusal of test 


Driving under influence: Blood alcohol 
test 


Driving under the influence: Physical 
control 


[Reserved] 


Driving under the influence: 
Supplemental instruction number one 


Underage driving while impaired (for 
offenses committed on or after 9/19/ 
16) 

Underage driving while impaired— 
Under 21 [For offenses committed 
prior to 7/1/16] | 


Consuming/possessing open container 
of alcoholic. beverage or beer while 
operating motor vehicle 


[Reserved] 
Reckless driving 
[Reserved] 
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T.P.I—Crim. 
T.P.I.—Crim. 
T.P.I.—Crim. 
T.P.1.—Crim. 
T.P.I.—Crim. 
T.P.I.—Crim: 
T.P.1.—Crim. 
DP 1 —-Grim 


T.PI, — Crim. 38.17(a) 


T.PI.—Crim. 
T.P.I.—Crim. 
Ve —Crim. 
T.P1I.—Crim. 
T.PI—Crim. 


T.P.I1.—Crim. 


T.P.I1.—Crim. 38.01 


MOTOR VEHICLE OFFENSES 


38.14(a) 
38.14(b) 


38.14(c) 


38.14(d) 


38.15 


38.15(a) 
38.15(b) 


38.16 


38.17(b) 


38.18 
38.19 
38.20 
38.21 


38.22 


38.01 


Knowingly leaving the scene of an 
accident resulting in death 

Leaving the scene of an accident 
resulting in injury or death 

Leaving the scene of an accident 
resulting in damage to a vehicle 
[exceeding four hundred dollars 
($400)] [Only for offenses committed 
prior to 7/1/15]. 

Leaving the scene of an accident 
resulting in damage to a vehicle 

Driving while license [cancelled] 
[suspended] [revoked] 

Driving while license [cancelled] 
[suspended] [revoked] supplemental 
instruction number one 

Driving while license [cancelled] 
[suspended] [revoked] supplemental 
instruction number two 

[Reserved] 

[Refusing] [preventing] [obstructing] 
the administration of a required 
[breath] [blood] test (for offenses 
committed on or after 7/1/17 but prior 
to 7/1/19) 


Refusal to submit to /alcohol/ [drug] 
[alcohol and drug] test while driving 
on [cancelled] [suspended] [revoked] 
license (for offenses committed prior 
to 7/1/17) 


Driving without license [in possession] 


‘Violation of financial responsibility law 


Violation of vehicle registration law 

Drag racing [resulting in serious bodily 
injury] 

Boating under the influence 


Driving under the influence 
[accompanied by a child] 
[resulting in serious bodily 
injury to a child] [resulting 
in the killing of a child] (for 
offenses committed on or 
after 7/1/13) 


Any person who commits the offense of driving under the 
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influence of /an intoxicant] [marijuana] [a controlled substance] 
[a controlled substance analogue] [a drug/ [a substance affecting 
the central nervous system] [or any combination thereof] [ac- 
companied by a child] [resulting in serious bodily injury to a 
child] [resulting in the killing of a child] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the | 
following essential elements:' 


(1) that the defendant was driving or was in physical control 
of an automobile or motor driven vehicle [Only for of- 
fenses committed on or after July 1, 2019: or electric 
scooter]; 


and 


(2) Only for offenses committed on or after 7/1/13 but 
prior to 4/9/15: that this act occurred on a [public road 
or highway] [shopping center] [trailer park] [apartment 
house complex] [location which is generally frequented 
by the public at large]; 


or 


Only for offenses committed on or after 4/9/15: that this 

act occurred /on any public road or highway] [on any street or 

alley] [while on the premises of any [shopping center] [trailer 

park] [apartment house complex] [premises that is generally 
_ frequented by the public at large/]; 


and 


(3) (a) that the defendant was under the influence of /an 
intoxicant/ [marijuana] [a controlled substance] [a 
controlled substance analogue] [a drug] [a substance 
affecting the central nervous system] [or any combi- 
nation thereof]; 


or 


(b) that the alcohol concentration in the defendant’s 


38.01 § 55-8-101. 
TC.A. § 55-10-401 and T.C.A. 
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(c) 


(4) (a) 


(b) 


(c) 


[l 


substance. ]° 
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[/blood or breath was eight-hundredths of one 
percent (.08%)/ [blood was twenty-hundredths of one 
percent (.20%)] [or more]’]. 


or 


that the defendant’s blood alcohol concentration was 
four-hundredths of one percent (.04%) [or more]* and 
the vehicle was a commercial motor vehicle. 


land 


that the defendant was accompanied by a child 
under eighteen (18) years of age; 


or 


that the defendant was accompanied by a child 
under eighteen (18) years of age, and such child suf- 
fered serious bodily injury* as the proximate result 
of the defendant’s driving under the influence; 


or 


that the defendant was accompanied by a child 
under eighteen (18) years of age, and such child was 
killed as the proximate result of the defendant’s 
driving under the influence. | 


] is a Schedule — controlled 


*It is the opinion of the Commit- 
tee that even though the new DUI 
statute left out the “or more” language 
when it was rewritten in 2013, the 
trial judge, after discussion with the 
attorneys, may wish to insert that 
language. 

3It is the opinion of the Commit- 
tee that even though the new DUI 
statute left out the “or more” language 
when it was rewritten in 2013, the 
trial judge, after discussion with the 
attorneys, may wish to insert that 
language. 


*As driving under the influence 
is a Title 55 offense, the definition of 
“serious bodily injury” contained in 
T.C.A. § 39-11-106 does not strictly ap- 
ply. T.C.A. § 39-11-106 begins with the 
language “As used in this Title,” and 
so the definitions contained in that 
statute only apply to Title 39 offenses. 
Upon agreement of the parties, it is 
recommended that a definition of seri- 
ous bodily injury be included in the 
written charge. The court may desire 
to refer to Title 39 for the definition. 


°As DUI is a Title 55 offense, the 
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] is a controlled substance analogue.|® 


(“Commercial motor vehicle” means a motor vehicle or 
combination of motor vehicles used in commerce to transport pas- 
sengers or property if the motor vehicle: 


(A) 


(B) 


(C) 


Has a gross vehicle weight rating or gross combination 
weight rating of twenty-six thousand one (26,001) or 
more pounds; | 


Is designed to transport more than fifteen (15) pas- 
sengers, including the driver; or 


Is of any size and is used in the transportation of haz- 
ardous materials, as defined in this section; 


[The following vehicles are not commercial motor vehicles: 


(i) 


(ii) 


Vehicles that are controlled and operated by a farmer or 
nursery worker that are used to transport either agricul- 
tural products, farm machinery, or farm supplies to or 
from a farm or nursery, and are not used in the opera- 
tions of a common or contract motor carrier and are used 
within one hundred fifty (150) miles of the person’s farm 
or nursery; 


Vehicles designed and used solely as emergency vehicles 
that. are necessary for the preservation of life or prop- 
erty or the execution of emergency governmental func- 
tions performed under emergency conditions and not 
subject to normal traffic regulation, operated by paid or 
non-paid personnel; 


definition of “controlled substance” 454 does not strictly apply. T.C.A. § 39- 


contained in T.C.A. § 39-17-402(4) does 
not strictly apply. T.C.A. § 39-17-402 
begins with the language “As used in 
this part and title 53,” and so the 
definitions contained in that statute 
only apply to Title 39 and 53 offenses. 
Upon agreement of the parties, it is 
recommended that a definition of con- 
trolled substance be included in the 
written charge. The court may desire 
to refer to Title 39 for the definition. 


SAs DUI is a Title 55 offense, the 
definition of “controlled substance 
analogue” contained in T,C.A. § 39-17- 


17-454 begins with the language “As 
used in this section,” and so the defi- 
nition contained in that statute ap- 
plies only to T.C.A. § 89-17-454. Upon 
agreement of the parties, the trial 
judge should include this bracketed 
language if a controlled substance 
analogue is alleged in an element and 
it is one listed in T.C,A. § 89-17-452 as 
an analogue. If it is not listed, it will 
be a jury question, and the trial judge 
should utilize T.P.I, — Crim. 31.20, 
Controlled substance analogue. 
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(iii) Vehicles operated for military purposes by active duty 
military personnel; members of the military reserves; 
members of the national guard on active duty, includ- 
ing personnel on full-time national guard duty, person- 
nel on part-time national guard training, and national 
guard military technicians (civilians who are required 
to wear military uniforms); and active duty United 
States coast guard personnel. This exception is not ap- 
plicable to United States reserve technicians; 


(iv) Vehicles designed and used primarily as recreational 
vehicles; and’ 


(v) .Vehicles leased strictly and exclusively to transport 
- personal possessions or family members for nonbusiness 
purposes.]]’ (“Recreational vehicle” means a motor vehi- 
cle primarily designed as temporary living quarters for 
recreational camping or travel, as defined in ANSI Stan- 
dards A119.2.and A119.5. The basic entities are: travel 
trailer, camping trailer, truck camper, motor home and 
park trailer.]° 


(“Electric scooter” means a device weighing less than one 
hundred pounds (100 lbs.) that has handlebars and an electric 
motor, is solely powered by the electric moror or human power, or 
both, has a maximum speed of no more than twenty miles per 
hour (20 mph) on a paved level surface when powered solely by 
the electric motor, and does not include an electric bicycle, electric 
personal assistive mobility device, motorcycle, or motor-driven 
cycle.]° 


[(“Intoxication” is defined as acting under the influence of /an 
intoxicant] [marijuana] [a controlled substance] [a, controlled 
substance analogue] [a drug/ [a substance affecting the central 
nervous system] [or any combination thereof]. 


_ The expression “under the influence of /an intoxicant] [mari- 
juana] [a controlled substance] [a controlled substance analogue] 
la drug] [a substance affecting the central nervous system] [or any 
combination thereof] covers not only all the well known and eas- 
ily recognized conditions and degrees of intoxication, but also any 


™.C.A. § 55-50-102(12). °TC.A. § 55-8-101. 
81.C.A. § 55-50-102(46). 
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mental or physical condition which is the result of taking /an 
intoxicant] [marijuana] [a controlled substance] [a controlled 
substance analogue] [a drug] [a substance affecting the central 
nervous system] [or any combination thereof] in any form and 
which deprives the driver of that clearness of mind and control of 
oneself which the driver would otherwise possess. In this situa- 
tion, it would not be necessary that the person be in such a condi- 
tion as would make /him/ [her/ guilty of public drunkenness. The 
law merely requires that the person be under the influence of /an 
intoxicant/ [marijuana] [a controlled substance] [a controlled 
substance analogue] [a drug] [a substance affecting the central 
nervous system] [or any combination thereof]. The degree of 
intoxication must be such that it impairs the driver’s ability to 
safely operate a motor vehicle by depriving the driver of the clear- 
ness of mind and COE of [himself] gto tt de which /he/ [she/ 
would otherwise possess."*] 


[“Proximate result” means a result, which in natural and 
continuous sequence, is a product of an act occurring or concur- 
ring with another, which, had it not happened, the result would 
not have occurred.]"' 


COMMENTS 


1. Driving under the influence (first offense) is punishable by a fine of not 
less than three hundred fifty dollars ($350) nor more than one thousand five 
hundred dollars ($1,500) and confinement in the county jail or workhouse for 
not less than forty-eight (48) hours nor more than eleven (11) months and 
twenty-nine. (29) days, and, prior to 7/1/16, twenty-four (24) hours of litter 
pickup were required to be performed. T.C.A. §$§ 55-10-402(a)(1)(A) and 55-10- 
403(a)(1). A defendant whose blood alcohol concentration was twenty- 
hundredths of one percent (0.20%) shall serve a minimum of seven consecutive 
days rather than 48 hours. T.C.A. § 55-10-402(a)(1)(B). If the defendant has a 
prior conviction within the past five (5) years, the court “shall order such person 
to undergo a drug and alcohol assessment and receive treatment as appropriate.” 
T.C.A. § 55-10-410(a)(4). If the defendant is accompanied by a child, there is a 
mandatory minimum incarceration of 30 days, and the defendant shall be fined 
$1,000 in addition to the fine for the DUI offense. T.C.A. §§ 55-10-402(b)(1) and 
55-10-403(a)(5). The incarceration enhancement shall be served in addition to 
any period of incarceration received for the violation of T.C.A. § 55-10-401. 
T.C.A. § 55-10-402(b)(1). If the child suffers serious bodily injury as a proximate 
result, the DUI “shall be punished as provided in § 39-138-106, for vehicular 
assault.” T.C.A. § 55-10-402(b)(2). If the child is killed as a proximate result, the 
defendant “commits a Class B felony and shall be punished as provided in § 39- 
13-213(b)(2), for vehicular homicide involving intoxication.” T.C.A. § 55-10- 


i C.A. § 55-10-401(1). “proximate cause,” as set forth in T.PI. 
“The definition of “proximate — Ctim. 7.05(b), Second degree mur- 
result” is based on the definition of er (drugs as proximate cause), 
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402(b)(3). The judge must report any such child endangerment to appropriate 
authorities for investigation pursuant to T.C.A. § 37-1-403(c)(2). 


2. In sentencing convictions for DUI committed on or after 7/1/16, the court 
may order an offender to be subject to monitoring using a transdermal, GPS or 
alcohol or drug monitoring device, electronic monitoring with random alcohol or 
drug testing, or any other monitoring device the court believes necessary to 
ensure the person complies with the conditions of probation and, if applicable, 
the results of a clinical substance abuse assessment. If the court orders a person 
to be subject to monitoring, the court, the department of correction, or any other 
supervising agency that is responsible for the supervision of such person shall 
require periodic reporting by the offender for verification of the proper operation 
of the monitoring device; require the offender to have the device monitored for 
proper use and accuracy at least every thirty (30) days, or more frequently if 
required, and immediately notify the court of any violations, which shall be 
considered a violation of the conditions of probation. 


3. See T.P.I. — Crim. 38.02 (Lawful Use Not a Defense); T.P.I. — Crim. 
38.03 (Additional Blood Sample); T.P.I. — Crim. 38.04 (Refusal of Test); T.P.I. 
— Crim. 38.05 (Blood Alcohol Test); T.P.I. — Crim. 38.06 (Physical Control); 
T.P.I. — Crim. 38.08 (Supplemental Instruction for Multiple Counts of Prior 
Convictions); and T.P.I. — Crim. 38.09 (Underage Driving While Impaired). 


4. In addition to other punishment, a first offender’s driver’s license shall 


be revoked for 1 year; for a second offense, 2 years; for a third offense, 6 years; 
for a fourth or subsequent offense, 8 years. T.C.A. § 55-10-404(a)(1). 
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T.P.1.—Crim. 38.01(a) Driving under the 
influence [accompanied by 
a child] [resulting in 
serious bodily injury to a 
child] [resulting in the 
killing of a child] (for 
offenses committed prior 
to 1/1/11) 


Any person who commits the offense of driving under the 
influence of /an intoxicant] [marijuana] [a narcotic drug] [a drug 
producing stimulating effects on the central nervous system] [ac- 
companied by a child] [resulting in serious bodily injury to a 
child] [resulting in the killing of a child] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant was driving or was in physical control 
of an automobile or motor driven vehicle; 


and 


(2) that this act occurred on /a public road or highway or 
public street or alley] [the premises of any shopping 
center] [the premises of any trailer park] [the premises of 
any apartment house complex] [any premises which are 
generally frequented by the public at large]; 


and 


(3) (a) that the defendant was under the influence of /an 
| intoxicant] [marijuana] [a narcotic drug] [a drug 
producing stimulating effects on the central nervous 

system]; 


or 


(b) that the alcohol concentration in the defendant’s 
blood or breath was /eight-hundredths of one percent 


38.01(a) 
'T.C.A. § 55-10-401. 
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(.08%) or more [for offenses occurring prior to 7/1/ 
03, substitute “ten-hundredths of one percent (.10%) 
or more”/] [only for offenses committed on or af- 
ter 7/1/98: twenty-hundredths of one percent (.20%)]. 


[only for offenses committed on or after 7/1/05: and’? 


(4) (a) that the defendant was accompanied by a child 


under eighteen (18) years of age; 


or 


(b) that the defendant was accompanied by a child 


(c) 


under eighteen (18) years of age, and such child suf- 
fered serious bodily injury’ as [for offenses com- 
mitted prior to 1/1/09: a result] [for offenses com- 
mitted on or after 1/1/09: the proximate result/ of 
the defendant’s driving under the influence; 


or 


that the defendant was accompanied by a child 
under eighteen (18) years of age, and such child was 
killed as /for offenses committed prior to 1/1/09: 
a result/ [for offenses committed on or after 1/1/ 
09: the proximate result/ of the defendant's driving 
under the influence.]* 


(“Drug producing stimulating effects on the central nervous 


system” 


includes the salts of barbituric acid, also known as 


malonyl urea, or any compound, derivatives, or mixtures thereof 
that may be used for producing hypnotic or somnifacient effects, 
and includes amphetamine, desoxyephedrine or compounds or 


mixtures thereof, including all derivatives of phenolethylamine 


Acts 2005, ch. 437, which re- 
pealed T.C.A. § 55-50-414 (Child En- 
dangerment). 


3As driving under the influence 
is a Title 55 offense, the definition of 
serious bodily injury contained in Tenn. 
Code Ann. § 39-11-106 does not strictly 
apply. Tenn. Code Ann. § 39-11-106 
begins with the language “As used in 


this title,” and so the definitions con- 
tained in that statute only apply to Title 
39 offenses, Upon agreement of the 
parties, it is recommended that a defi- 
nition of serious bodily. injury be in- 
cluded in the written charge. The court 
may desire to refer to Title 39 for the 
definition, 


4T.C.A. § 55-10-403(a)(1)(B). 
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or any of the salts thereof, except preparations intended for use 
in the nose and unfit for internal use.]° 


“Intoxication” is defined as acting under the influence of /an 
intoxicant] [marijuana] [a narcotic drug/ [a drug producing 
stimulating effects on the central nervous system]. 


[“Proximate result” means a result, which in natural and 
continuous sequence, is a product of an act occurring or concur- 
ring with another, which, had it not happened, the result would 
not have occurred.| 


The expression “under the influence of /an intoxicant/ [mari- 
Juana] [a narcotic drug] [a drug producing stimulating effects on 
the central nervous system] covers not only all the well known 
and easily recognized conditions and degrees of intoxication, but 
also any mental or physical condition which is the result of tak- 
ing /an intoxicant] [marijuana] [a narcotic drug] [a drug produc- 
ing stimulating effects on the central nervous system] in any form 
and which deprives one of that clearness of mind and control of 
oneself which one would otherwise possess. In this situation, it 
would not be necessary that the person be in such a condition as 
would make /him/] [her/ guilty of public drunkenness. The law 
merely requires that the person be under the influence of /an 
intoxicant] [marijuana] [a narcotic drug] [a drug producing 
stimulating effects on the central nervous system/. The degree of 
intoxication must be such that it impairs to any extent the driv- 
er’s ability to operate a vehicle. 


Comments 


1. Driving under the influence (first offense) is punishable by a fine of not 
less than three hundred fifty dollars ($350) nor more than one thousand five 
hundred dollars ($1,500) and confinement in the county jail or workhouse for 
not less than forty-eight (48) hours nor more than eleven (11) months and 
twenty-nine (29) days and for offenses committed on or after 11/1/06, must 
perform 24 hours of litter pickup. T.C.A. §§ 55-10-403(a)(1) and (s). A defendant 
whose blood or breath alcohol concentration was twenty-hundredths of one 
percent (0.20%) or more shall serve a minimum of seven consecutive calendar 
days rather than 48 hours. T.C.A. § 55-10-403(a)(1)(A)Gi). For offenses commit- 
ted by defendants 21 years of age or over on or after 1/1/06, but prior to 7/1/08, 
the minimum period of confinement was reduced to twenty-four (24) hours. If 
the defendant is accompanied by a child, there is a mandatory minimum 
incarceration of 30 days and a mandatory minimum fine of $1,000. For offenses 
committed prior to January 1, 2009, if the child suffers serious bodily injury as 


5T.C.A. § 55-10-401(b). 
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a result, the DUI is punishable as a Class D felony. If the child is killed as a 
result, the DUI is punishable as a Class C felony, For offenses committed on or 
after January 1, 2009, if the child suffers serious bodily injury as a proximate 
result, it “shall be punished as provided in § 39-138-106, for vehicular assault.” If 
the child is killed as a proximate result, the defendant “commits a Class B 
felony and shall be punished as provided in § 39-13-213(b)(2) for vehicular ho- 
micide involving intoxication.” The judge must report any such child endanger- 
ment to appropriate authorities for investigation pursuant to T.C.A. § 37-1- 
403(d)(2). 


2. See T.P.I1.—Crim. 38.02 (Lawful Use Not a Defense); T.P.I—Crim. 38.03 
(Additional Blood Sample); T.P.I.—Crim. 38.04 (Refusal of Test); T.P.I.—Crim. 
38.05 (Blood Alcohol Test); T.P.I.—Crim. 38.06 (Physical Control); T.P.I.—Crim. 
38.08 (Supplemental Instruction for Multiple Counts of Prior Convictions); and 
T.P.1.—Crim. 38.09 (Driving While Impaired). 


3. In addition to other punishment, a first offender’s driver’s license shall 
be revoked for 1 year; for a second offense, 2 years; for a third offense, 3 to 10 
years; for a fourth or subsequent offense, 5 years. T.C.A. § 55-10-408(a)(1)(A) 
(Supp. 2010). 
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T.P.1.—Crim. 38.01(b) Driving under the 

| influence [Accompanied 
by a child] [Resulting in 
serious bodily injury to a 
child] [Resulting in the 
killing of a child] (for 
offenses committed on or 
after 1/1/11 but prior to 
W/1/13) 


Any person who commits the offense of driving under the 
influence of /an intoxicant] [marijuana] [a controlled substance] 
lonly for offenses committed on or after 5/15/12: a controlled 
substance analogue] [a drug/ [a substance affecting the central 
nervous system] [or any combination thereof] [accompanied by a 
child] [resulting in serious bodily injury to a child] [resulting in 
the killing of a child] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant was driving or was in physical control 
of an automobile or motor driven vehicle; 


and 


(2) that this act occurred on /a public road or highway or 
public street or alley] [the premises of any shopping 
center] [the premises of any trailer park] [the premises of 
any apartment house complex] [any premises which are 
generally frequented by the public at large/; 


and 


(3) (a) that the defendant was under the influence of /an 
intoxicant] [marijuana] [a controlled substance] 
[only for offenses committed on or after 5/15/12: 
a controlled substance analogue] [a drug] [a sub- 
stance affecting the central nervous system] [or any 
combination thereof]; : 


38.01(b) § 55-10-403(a). 
INL A. t8555¢10-A0Iwand] L.A: 
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(b) 


(4) (a) 


(b) 


(c) 
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that the alcohol concentration in the defendant’s 
blood or breath was /eight-hundredths of one percent 
(.08%)] [twenty-hundredths of one percent (.20%)/ or 
more. 


land 


that the defendant was accompanied by a child 
under eighteen (18) years of age; 


or 


that the defendant was accompanied by a child 
under eighteen (18) years of age, and such child suf- 
fered serious bodily injury* as the proximate result 
of the defendant’s driving under the influence; 


or 


that the defendant was accompanied by a child 
under eighteen (18) years of age, and such child was 
killed as the proximate result of the defendant’s 


driving under the influence. | 


[[_______] is a Schedule ___ controlled substance.]° 


[[_____] is a controlled substance analogue.]* 


As driving under the influence 


is a Title 55 offense, the definition of 
serious bodily injury contained in Tenn. 
Code Ann. § 39-11-106 does not strictly 
apply. Tenn. Code Ann. § 39-11-106 
begins with the language “As. used in 
this title,” and so the definitions con- 
tained in that statute only apply to 
Title 39 offenses. Upon agreement. of 
the parties, it is recommended that a 
definition of serious bodily injury be 
included in the written charge. The 
court may desire to refer to Title 39 
for the definition. 

%As DUI is a title 55 offense, the 
definition of “controlled substance” 
contained in Tenn, Code Ann. § 39-17- 


402(4) does not strictly apply. Tenn. 
Code Ann. § 39-17-402 begins with the 
language “As used in this part and 
title 53,” and so the definitions con- 
tained in that statute only apply to 
Title 39 and 53 offenses. Upon agree- 
ment of the parties, it is recommended 
that a definition of controlled sub- 
stance be included in the written 
charge. The court may desire to refer 
to Title 39 for the definition. 


*As DUI is a title 55 offense, the 
definition of “controlled substance 
analogue” contained in Tenn. Code 
Ann. § 39-17-454 does not strictly ap- 
ply. Tenn. Code Ann. § 39-17-454 be- 
gins with the language “As used in 
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“Intoxication” is defined as acting under the influence of /an 
intoxicant/ [marijuana] [a controlled substance] [only for offen- 
ses committed on or after 5/15/12: a controlled substance ana- 
logue] [a drug] [a substance affecting the central nervous system] 
for any combination thereof]. 


[“Proximate result” means a result, which in natural and 
continuous sequence, is a product of an act occurring or concur- 
ring with another, which, had it not happened, the result would 
not have occurred.]® | 


The expression “under the influence of /an intoxicant] [mari- 
Juana] [a controlled substance] [only for offenses committed on 
or after 5/15/12: a controlled substance analogue] [a drug] la 
substance affecting the central nervous system] [or any combina- 
tion thereof] covers not only all the well known and easily 
recognized conditions and degrees of intoxication, but also any 
mental or physical condition which is the result of taking /an 
intoxicant] [marijuana] [a controlled substance/ [only for offen- 
ses committed on or after 5/15/12: a controlled substance ana- 
logue/ [a drug] [a substance.affecting the central nervous system] 
lor any combination thereof] in any form and which deprives one 
of that clearness of mind and control of oneself which one would 
otherwise possess. In this situation, it would not be necessary 
that the person be in such a condition as would make [him] [her] 
guilty of public drunkenness. The law merely requires that the 
person be under the influence of /an intoxicant/ [marijuana] [a 
controlled substance] [only for offenses committed on or after 
5/15/12: a controlled substance analogue] [a drug] [a substance 
affecting the central nervous system] [or any combination thereof]. 
The degree of intoxication must be such that it impairs the driv- 
er’s ability to safely operate a motor vehicle by depriving the 
driver of the clearness of mind and control of [himself] [herself] 
which /he/ [she] would otherwise possess.° 


this section,” and so the definition 
contained in that statute applies only 
to 39-17-454. Upon agreement of the 
parties, the trial judge should include 
this bracketed language if a controlled 
substance analogue is alleged in an el- 
ement and it is one listed in T.C.A. 
§ 39-17-452 as an analogue. If it is not 
listed, it will be a jury question, and 


the trial judge should utilize T.P.I. — 
Crim. 31.20, Controlled Substance 
Analogue. 

"The definition of “proximate 
result” is based on the definition of 
“proximate cause,” as set forth in T.P.I. 
— Crim. 7.05(b), Second degree mur- 
der (drugs as proximate cause). 


®T.C.A. § 55-10-401(a)(1). 
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COMMENTS 


1, Driving under the influence (first offense) is punishable by a fine of not 
less than three hundred fifty dollars ($350) nor more than one thousand 
five hundred dollars ($1,500) and confinement in the county jail or 
workhouse for not less than forty-eight (48) hours nor more than eleven 
(11) months and twenty-nine (29) days, and the defendant must perform 
24 hours of litter pickup. T.C.A. § 55-10-403(a)(1) and (s). A defendant 
whose blood or breath alcohol concentration was twenty-hundredths of 
one percent (.20%) or more shall serve a minimum of seven consecutive 
calendar days rather than 48 hours. T.C.A. § 55-10-403(a)(1)(A)(ii). If 
defendant has a prior conviction within the past five (5) years, the court 
“shall order the person to undergo a drug and alcohol assessment and 
receive treatment as appropriate.” T.C.A. § 55-10-4083. If the defendant is 
accompanied by a child, there is a mandatory minimum incarceration of 
30 days and a mandatory minimum fine of $1,000. For offenses commit- 
ted on or after 7/1/12, the incarceration enhancement shall be served in 
addition to, and at the conclusion of, any period of incarceration received 
for the violation of T.C.A. § 55-10-401. The fine enhancement shall be in 
addition to any fine imposed for the violation of T.C.A. § 55-10-401. If 
the child suffers serious bodily injury as a proximate result, the DUI 
“shall be punished as provided in T.C.A. § 39-13-106, for vehicular 
assault.” If the child is killed as a proximate result, the defendant “com- 
mits a Class B felony and shall be punished as provided in § 39-13- 
213(b)(2) for vehicular homicide involving intoxication.” The judge must 
report any such child endangerment to appropriate authorities for 
investigation pursuant to T.C.A. § 37-1-403(d)(2). 


2. See T.P.I. — Crim. 38.02 (Lawful Use Not a Defense); T.P.I. — Crim. 
38.03 (Additional Blood Sample); T.P.I. — Crim. 38.04 (Refusal of Test); 
T.P.I. — Crim. 38.05 (Blood Alcohol Test); T.P.I. — Crim. 38.06 (Physi- 
cal Control); T.P.I. — Crim. 38.08 (Supplemental Instruction for Multiple 
Counts of Prior Convictions); and T.P.I. — Crim. 38.09 (Driving While 
Impaired). 


3. In addition to other punishment, a first offender’s driver’s license shall 
be revoked for 1 year; for a second offense, 2 years; for a third offense, 3 
to 10 years if committed prior to 7/1/11 and 6 to 10 years if committed on 
or after 7/1/11; for a fourth or subsequent offense, 5 years if committed 
prior to 7/1/11 and 8 years if committed on or after 7/1/11. T.C.A. § 55- 
10-403(a)(1)(A). 
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T.P.1.—Crim. 38.02 Driving Under The Influence: 
Lawful Use Not A Defense 


[For offenses committed prior to 7/1/12: If it appears 
from the proof that the defendant was driving under the influ- 
ence of either narcotic drugs or barbital drugs, it is not a defense 
to driving under the influence of an intoxicant or drug that the 
defendant [was legally able to take such drug] and/or [had a valid 
prescription from a physician to take such drug or drugs]. 


Whether or not the defendant was under the influence of any 
drug and whether or not this was in combination with any 
intoxicant is for you to determine based upon all of the proof in 
the case.| | 


or 


[For offenses committed on or after 7/1/12, but prior to 
7/1/13: If it appears from the proof that the defendant was driv- 
ing under the influence of any intoxicant, marijuana, controlled 
substance, drug or substance affecting the central nervous system 
or combination thereof that impairs the driver’s ability to safely 
operate a motor vehicle, it is not a defense to driving under the 
influence that the defendant was or had been entitled to use one 
(1) or more of such intoxicants, marijuana, controlled substances, 
drugs, or substances. 


Whether or not the defendant was under the influence of any 
intoxicant, marijuana, controlled substance, drug or substance af- 
fecting the central nervous system or combination thereof is for 
you to determine based upon all of the proof in the case.]' 


or 


[For offenses committed on or after 7/1/13: If it appears 
from the proof that the defendant was driving under the influ- 
ence of any intoxicant, alcohol, marijuana, controlled substance, 
controlled substance analogue, drug, substance or combination 
thereof that causes impairment, it is not a defense to driving 
under the influence that the defendant was or had been entitled 
to use one (1) or more of such intoxicants, marijuana, controlled 
substances, controlled substance analogues, drugs, or substances. 


38.02 
'T.C.A. § 55-10-402 (Supp. 2012). 
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Whether or not the defendant was under the influence of any 
intoxicant, marijuana, controlled substance, controlled substance 
analogue, drug or substance or combination thereof is for you to 
determine based upon all of the proof in the case.]? 


°T.C.A. § 55-10-411, 
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T.P.I1.—Crim. 38.03 Driving under influence: 
Additional blood sample 


Any person who is arrested for the offense of driving under 
the influence of an intoxicant or drug and who takes a test at the 
request of the arresting officer to determine /his/ [her] blood 
alcohol or drug content, has the right to have: an additional 
sample of blood or urine procured to be tested independently at 
the expense of the person arrested.’ 


This does not require any arresting officer to transport such 
a person from the place of /his/ [her] incarceration to a hospital 
or any other place for such a test. It is the duty of the person ar- 
rested to make any arrangements for a second test and to pay for 
such test. It is the duty of the arresting officer to refrain from 
actively interfering with any efforts of the person arrested to 
have a doctor or other qualified person to come to the jail and 
take a sample of blood for testing. 


38.03 
'T.C.A. § 55-10-410(e). 
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T.P.L.—Crim. 38.04 Driving under influence: 
Refusal of test 


If you find from the proof that the defendant was offered and 
refused to submit to a test for the purpose of determining the 
alcohol or drug content of /his/ [her] blood and that the law 
enforcement officer advised the defendant that refusal to submit 
to such a test will result in suspension of /his/ [her] operator’s 
license, then such refusal is not sufficient standing alone and by 
itself to establish the guilt of the defendant, but it is a fact which, 
if proved, may be considered by you in the light of all other proved 
facts in deciding whether the defendant is guilty or not guilty.’ 
The weight to which such a circumstance is entitled and whether 
or not such conduct shows a consciousness of guilt are matters 
for your determination. 


38.04 
"See T.C.A. § 55-10-406. 
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T.P.1.—Crim. 38.05 Driving under influence: . 
| - Blood alcohol test 


You have heard from the proof that at the time of the 
defendant’s arrest, /he/ [she/ consented to and was given a test 
for the purpose of determining the alcohol content of the 
defendant’s blood. | 


Evidence from the test that there was, at the time alleged, 
eight-hundredths of one percent (.08%) [for first offense DUI’s 
only, committed prior to July 1, 2003, substitute “ten-hundredths 
of one percent (.10%)”] or more by weight of alcohol in the 
defendant’s blood, creates' an inference that the defendant was 
under the influence of such intoxicant, and that the defendant’s 
ability to drive was impaired.’ | 


If you find from the proof that the defendant was found by 
means of a blood test to have eight-hundredths of one percent 
(.08%) or more by weight of alcohol in the defendant’s blood, you, 
the Jury, are permitted to infer that the defendant was under the 
influence of such intoxicant, and that the defendant’s ability to 
drive was therefore impaired sufficiently to constitute a violation 
of the law against driving under the influence of alcohol. 


However, you are never required to make this inference. It is 
the exclusive province of the jury to determine whether the facts 
and circumstances shown by the evidence in this case warrant 
any inference which the law permits you the jury to draw from 
any blood test result. Also, the inference may be rebutted by 
other evidence and circumstances. 


It is for the jury to determine, after a consideration of all the 
evidence, whether to make the inference which the law permits, 
the correctness of such inference, and what weight is to be given 
to such evidence. 


Comments 
1. T.C.A. § 55-10-408(b), which was repealed for offenses committed on or 


after July 1, 2003 when the inference of intoxication was lowered from .10% to 


38.05 ate a presumption” creates an uncon- 


"This is a rewording of T.C.A. stitutional mandatory presumption. 
§ 55-10-408. In the Committee’s opin- °1T.C.A. § 55-10-408. 


ion, the statutory language “shall cre- 
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.08%, provided for a lower inference of.08% for repeat offenders, when the read- 
ing for first offenders was normally.10%. When trying a repeat offender DUI oc- 
curring prior to July 1, 2003, to avoid the jury knowing of the prior offenses, the 
judge may wish to conduct a hearing out of the presence of the jury to determine 
if this charge is warranted. The Committee recommends use of this instruction 
for repeat offenses committed prior to July 1, 2003 in instances where the trial 
judge has conducted a hearing out of the presence of the jury to determine the 
existence of a prior offense. As an alternative, the court may wish to charge 
T,P.1.—Crim. 38,05(a), Alternative instruction—Blood. alcohol test, if the 
defendant requests that the jury make the determination. | 
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T.P.I.—Crim. 38.06 Driving under the influence: 
Physical control 


[In deciding whether or not the defendant was in physical 
control of an automobile or motor driven vehicle, you may take 
into account all the circumstances proven in the trial, including 
the location of the defendant in relation to the vehicle, the where- 
abouts of the ignition key, whether the motor was running, the 
defendant’s ability, but for his intoxication, to direct the use or 
non-use of the vehicle, or the extent to which the vehicle itself is 
capable of being operated or moved under its own power or 
otherwise. The same considerations may be used by you as 
circumstantial evidence that the defendant had or had not been 
driving the vehicle.]' [You have heard proof that the vehicle al- 
legedly controlled by the defendant was incapable of being 
operated. In making your decision as to whether the defendant 
was in physical control, you may also consider whether or not the 
vehicle was reasonably capable of being rendered operable by the 
defendant.]* Before you can convict the defendant, the State must 
prove the defendant was in physical control of an automobile or 
motor driven vehicle beyond a reasonable doubt. Whether or not 
the circumstances shown in the trial prove that the defendant 
drove or was in physical control of an automobile or motor driven 
vehicle are matters for your determination. 


38.06 2003). 


"State v. Lawrence, 849 S.W.2d *State v. Butler, 108 S.W.3d 845, 
761, 765 (Tenn. 1993); cited in State v. 852 (Tenn. 2003). 
Butler, 108 S.W.3d 845, 850 (Tenn. 


1168 


Ch. 38 MOTOR VEHICLE OFFENSES 38.07 


T.P.1.—Crim. 38.07 [Reserved] 
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T.P.L.—Crim. 38.08 Driving under the influence: 
Supplemental instruction 
number one 


Members of the Jury, you have determined that the defendant 
is guilty of driving under the influence of an intoxicant as charged 
in Count:—____..._. of. the indictment; 


It will now be your duty to determine whether or not the 
defendant has previously been convicted of /such offense/ 
[vehicular homicide as a result of intoxication] [aggravated 
vehicular homicide/ [vehicular assault] [adult driving while im- 
paired] and, if you so find, to fix the amount of the fine. 


The statutory law of this state provides that when a person 
is convicted of a [second] [third] [fourth or subsequent] [only for 
offenses committed on or after 7/1/16: sixth/ /only for offen- 
ses committed on or after 7/1/19: seventh or subsequent] of- 
fense of [driving under the influence of an intoxicant] [vehicular 
homicide as a result of intoxication] aggravated vehicular homi- 
cide] [vehicular assault] [adult driving while impaired] [any 
combination of the above/ then the punishment is enhanced or 
increased. 


[The law of this state provides that a prior conviction for 
vehicular homicide as a result of intoxication, aggravated 
vehicular homicide, vehicular assault, or adult driving while 
impaired, for the purpose of enhancing the punishment for the of- 
fense of driving under the influence of an intoxicant, shall be 
treated the same as a prior conviction for driving under the influ- 
ence of an intoxicant.]' 


[For offenses committed on or after 7/1/10 but prior to 
7/1/19: A person who is convicted of driving under the influence 
of an intoxicant shall not be considered a repeat or multiple of- 
fender if ten (10) or more years have elapsed between the date of 
the present violation and the date of any immediately preceding 
violation of driving under the influence of an intoxicant that 
resulted in a conviction for such offense. If, however, the date of a 
person’s violation of driving under the influence of an intoxicant 
is within ten (10) years of the date of the present violation, then 


38.08 § 55-10-418(b), 
IT C.A, § 55-10-406(c).) TLG)A. 
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the person shall be considered a multiple offender. If a person is 
considered a multiple offender under this part, then every viola- 
tion of driving under the influence of an intoxicant that resulted 
in a conviction for such offense occurring within ten (10) years of 
the date of the immediately preceding violation shall be consid- 
ered in determining the number of prior offenses. However, a 
violation occurring more than twenty (20) years from the date of 
the instant violation shall never be considered a prior offense for 
that purpose.| 


or 


[For offenses committed on or after 7/1/19: A person who 
is convicted of driving under the influence of an intoxicant shall 
not be considered a repeat or multiple offender if ten (10) or more 
years have elapsed between the date of the present violation and 
the date of any immediately preceding violation of driving under 
the influence of an intoxicant that resulted in a conviction for 
such offense, and twenty (20) or more years have elapsed be- 
tween the date of the present violation and the date of any im- 
_ mediately preceding violation of vehicular homicide as a result of 
intoxication, aggravated vehicular homicide, vehicular assault, or 
adult driving while impaired that resulted in a conviction for 
such offense. If, however, the date of a person’s violation of driv- 
ing under the influence of an intoxicant is within ten (10) years 
of the date of the present violation, or the date of the person’s 
violation of vehicular homicide as a result of intoxication, ag- 
gravated vehicular homicide, vehicular assault, or adult driving 
while impaired is within twenty (20) years of the date of the pre- 
sent offense, then the person shall be considered a multiple 
offender. If a person is considered a multiple offender under this 
part, then every violation of driving under the influence of an 
intoxicant that resulted in a conviction for. such offense occurring 
within ten (10) years of the date of the immediately preceding 
violation, and every violation of vehicular homicide as a result of 
intoxication, aggravated vehicular homicide, vehicular assault, or 
adult driving while impaired occurred within twenty (20) years of 
the date of the present offense shall be considered in determining 
the number of prior offenses. However, any violation occurring 
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more than twenty (20) years from the date of the instant viola- 
tion shall never be considered a prior offense for that purpose.]? 


[For purposes of determining if the defendant is a multiple 
offender, you may use a conviction for an offense committed in 
another state that would constitute the offense of [driving under 
the influence of an intoxicant] [vehicular assault] [aggravated 
vehicular assault] [vehicular homicide as a result of intoxication] 
[aggravated vehicular homicide] if it had been committed in this 
state. That offense shall be considered a prior conviction of an of- 
fense in this state if the elements of that offense are the same as 
the elements of the offense in this state.]° 


For conviction on the second offense there shall be imposed a 
fine of not less than six hundred dollars ($600) nor more than 
three thousand five hundred dollars ($3,500) [For the third 
conviction there shall be imposed a fine of not less than one 
thousand one hundred dollars ($1,100) nor more than ten 
thousand dollars ($10,000).] [For the fourth or subsequent convic- 
tion there shall be imposed a fine of not less than three thousand 
dollars ($3,000) nor more: than fifteen thousand dollars 
($15,000).]* [Only for offenses committed on or after 7/1/16: 
For the sixth or subsequent offense you may in your discretion fix 
a fine in any amount not to exceed $10,000.]° 


You will first determine whether or not the defendant has 
been previously convicted of [driving under the influence of an 
intoxicant/ [vehicular homicide as a result of intoxication] [ag- 
gravated vehicular homicide] [vehicular assault] [adult driving 
while impaired] beyond a reasonable doubt. If you so find, then 
you will fix a fine within the instructed limits. Your verdict on 
each of these matters must be unanimous; each juror must agree 
to any verdict. | 


Any record of prior conviction|[s] of the defendant is evidence 
which you may consider. A judgment of conviction of any person 
under the same name as that of the defendant may create an 
inference that the identity of such person is the same as the 
defendant. However, the jury is not required to make this 
inference. It is the exclusive province of the jury to determine 
whether the facts and circumstances shown by all the evidence in 


27.C.A. § 55-10-405(a). 47.C.A. § 55-10-403(a)(1). 
°T.C.A. § 55-10-405(b). °T.C.A. § 40-35-111(b)(3). 
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the case warrant the inference which the law permits the jury to 
draw.® 


If you find beyond a reasonable doubt that the conviction as 
set out in your previous verdict is a second conviction then your 
verdict will be: 


Wenahejury,.iindethe defendant..._-__. <<" guilty 
of a second offense of driving under the influence of an intoxicant.” 
You will then report the amount of the fine. 


[If you find beyond a reasonable doubt that the conviction as 
set out in your previous verdict is a third conviction then your 
verdict will be: 


“We, the jury, find the defendant, ____>_-SSEE_, guilty 
of a third offense of driving under the influence of an intoxicant.” 
You will then report the amount of the fine.] 


[If you find beyond a reasonable doubt that the conviction as 
set out in your previous verdict is a fourth conviction then your 
verdict will be: 


“We the jury, find the defendant, _______________, guilty 
of a fourth offense of driving under the influence of an intoxicant.” 
You will then report the amount of the fine.] 


[If you find beyond a reasonable doubt that the conviction as 
set out in your previous verdict is a fifth conviction then your 
verdict will be: 


BV onthe iim find the -cerondanie. == ee ri lty 
of a fifth offense of driving under the influence of an intoxicant.” 
You will then report the amount of the fine.] 


[If you find beyond a reasonable doubt that the conviction as 
set out in your previous verdict is a sixth conviction then your 
verdict will be: 


OWe-tie jury, ind wie cetenuant, oe ee ouilty 
of a sixth offense of driving under the influence of an intoxicant.” 
You will then report the amount of the fine.] 


67 PI.—Crim. 42.19, Inferences. 
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[If you find beyond a reasonable doubt that the conviction as 
set out in your previous verdict is a seventh conviction then your 
verdict will be: 


“We the jury, find the a afaieeatth wy igivetin oad) heuilby 
of a seventh offense of driving under the influence of an 
intoxicant.” You will then report the amount of the fine.] 


If, however, you find that the defendant has not been previ- 
ously convicted of driving under the influence of an intoxicant as 
charged in Count ________ of the indictment, or if you have a rea- 
sonable doubt thereof, then your verdict will be: 


“We, the jury, find the defendant: 22) saan WRB Hoyer 
guilty on Count 


In the event your verdict is that the defendant has commit- 
ted a [second] [third] [fourth] [fifth] [sixth] [seventh] offense, then 
the fine you fix would replace the fine you reported to the Court 


by your verdict for Count —______. On the other hand, if you find 
that the defendant is not guilty of Count ______., then the fine 
which you set in the trial on Count —_______ would be the fine for 


the case. As previously stated, the Court would fix other 
punishment. 


You will take with you the indictment and the Court’s previ- 
ous written instructions. You should follow such previous instruc- 
tions as to the law of consideration of evidence, deliberations, 
reasonable doubt, witnesses and any other relevant matters. 


You may now retire to consider your verdict. 
COMMENTS 


1. A person whose convictions for violating DUI occur more than ten (10) 
years apart shall not be considered a multiple offender. T.C.A. § 55-10- 
403(a)(3). However, prior convictions for vehicular homicide as a result 
of intoxication, aggravated vehicular homicide, vehicular assault and 
adult driving while impaired qualify if occurring any time within 20 
years of the instant offense to qualify. 


2. In addition to other punishment, a first offender’s driver’s license shall 
be revoked for one year; for a second offense, 2 years; for a third offense, 
3 to 10 years for offenses committed prior to 7/1/11, 6 to 10 years for of- 
fenses committed on or after 7/1/11 but prior to 7/1/18, and 6 years for 
offenses committed on or after 7/1/13; for a fourth or subsequent offense, 
5 years if committed prior to 7/1/11, and 8 years if committed on or after 
7/1/11. T.C.A. § 55-10-404(a)(1). 
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T.P.1.—Crim. 38. 09(a) Underage driving while 
impaired (for offenses 
committed on or after 
9/19/16)’ 


Any person who is eighteen (18) years of age or over, but 
under twenty-one (21) years of age and who operates a motor ve- 
hicle while impaired is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 


(1) that the defendant was driving or was in physical control 
of an automobile or motor driven vehicle; 


and 


(2) (a) that the defendant was under the influence of /an 
intoxicant] [marijuana] [a controlled substance] [a 
controlled substance analogue] [a drug] [a substance 
affecting the central nervous system] [or any combi- 
nation thereof]; 


or 


(b) that the alcohol concentration in the defendant’s 
[blood or breath was two-hundredths of one percent 
(0.02%) or more;. 


and 


(3) That the defendant was eighteen (18) years of age or 
over, but under twenty-one (21) years of age. 


[[_t_»___] is a Schedule —_ controlled substance.] 
[[_t______] is a controlled substance analogue.] 


“Intoxication” is defined as acting under the influence of /an 


38.09(a) Second Executive Session, ch. 1, effec- 


'This offense was rapea ge by tive . 19/16. 
2016 Tenn. Pub. Acts Ch. 1080 effec- TC.A. 8 55-10-41 
tive 7/1/16, and was reenacted by 2016 CA, § 5(a). 
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intoxicant] [marijuana] [a controlled substance] [a controlled 
substance analogue] [a drug] [a substance affecting the central 
nervous system] [or any combination thereof]. 


The expression “under the influence of /an.intoxicant/ [mari- 
juana] [a controlled substance] [a controlled substance analogue] 
la drug] [a substance affecting the central nervous system] [or any 
combination thereof]’ covers not only all the well known and eas- 
ily recognized conditions and degrees of intoxication, but also any 
mental or physical condition which is the result of taking /an 
intoxicant] [marijuana] [a controlled substance] [a controlled 
substance analogue] [a drug] [a substance affecting the central 
nervous system] [or any combination thereof] in any form and 
which deprives the driver of that clearness of mind and control of 
oneself which the driver would otherwise possess. In this situa- 
tion, it would not be necessary that the person be in such a condi- 
tion as would make [him] [her] guilty of public drunkenness. The 
law merely requires that the person be under the influence of /an 
intoxicant] [marijuana] [a controlled substance] [a controlled 
substance analogue] [a drug] [a substance affecting the central 
nervous system] [or any combination thereof]. The degree of 
intoxication must be such that it impairs the driver’s ability to 
safely operate a motor vehicle by depriving the driver of the clear- 
ness of mind and control of [himself] [herself] which [he] [she] 
would otherwise possess.° 


[It is not a defense to this offense that the defendant who 
drove while under the influence of narcotic drugs or barbital 
drugs was lawfully entitled to use the drugs].* 


Comments 


1. Driving while impaired under age 21 is a Class A Misdemeanor, punish- 
able only by a $250 fine and by a driver’s license suspension of one (1) year. The 
court may also impose, in its discretion, public service workT.C.A. § 55-10- 
415(d). Driving while impaired is a lesser included offense of driving while 
intoxicated. T.C.A. § 55-10-415(c), 


3T.C.A. § 55-10-415(a)(1). 4T7.C.A. § 55-10-415(b). 
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T.P.1.—Crim. 38.09(b) Underage driving while 
impaired—Under 21 [For 
offenses committed prior 
to 7/1/16] 


Any person who is eighteen (18) years of age or over, but 
under the age of twenty-one (21) years of age and who operates a 
motor vehicle while impaired is guilty of a crime. | 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


[Part A:' 


(1) that the defendant was driving or in physical control of 
an [automobile] [motor driven vehicle]; 


and 


(2) that the alcohol concentration in the defendant’s blood 
was more than two hundredths of one percent (.02%); 


and 


(3) that the defendant was eighteen (18) years of age or 
over but under twenty-one (21) years of age.| 


or 
[Part B:? 


(1) that the defendant was driving or in physical control of 
an [automobile] [motor driven vehicle]; 


and 


(2) that the defendant was under the influence of alcohol; 


38.09(b) °T.C.A. § 55-10-415(a)(1)(B), 
IT.C.A. § 55-10-415(a)(1)(A). 
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and 


(3) that the defendant was eighteen (18) years of age or 
over but under twenty-one (21) years of age.] 


or 
[Part C;° 


(1) that the defendant was driving or in physical control of 
an [automobile] [motor driven vehicle]; 


and 


(2) that the defendant was under the influence of any 
intoxicant, marijuana, narcotic drug, or drug producing 
stimulating effects on the central nervous system; 


and 


(3) that the defendant was eighteen (18) years of age or 
over but under twenty-one (21) years of age.| 


or 
[Part D:’ 


(1) that the defendant was driving or in-physical control of 
an [automobile] [motor driven vehicle]; 


and 


(2) that the defendant was under the combined influence of 
alcohol and any other intoxicant, marijuana, narcotic 
drug, or drug. producing stimulating effects on the 
central nervous system, 


and 


(3) that the defendant was eighteen (18) years of age or 
over but under twenty-one (21) years of age.] 

The expression “under the influence of an intoxicant, 

marijuana, narcotic drug, or drug producing stimulating effects 


°T.C.A. § 55-10-415(a)(1)(C), *T.C.A. § 55-10-415(a)(1)(D). 
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on the central nervous system” covers not only all well known 
and easily recognized conditions and degrees of intoxication, but 
also any mental or physical condition which is the result of tak- 
ing intoxicants or drugs in any form and which deprives one of 
that clearness of mind and control of oneself that one would 
otherwise possess. In this situation, it is not necessary that the 
person be in such a condition as would make [him] [her] guilty of 
public drunkenness. The law merely requires that the person be 
under the influence of an intoxicant or drug. The degree of 
intoxication must be such that it impairs to any extent the driv- 
er’s ability to operate a vehicle.® 


Comments 


1. Driving while impaired for a person under 21 is a Class A misdemeanor 
for persons age eighteen (18) or over but under age twenty-one (21), punishable 
only by a driver’s license suspension of one (1) year and by a fine of two hundred 
fifty dollars ($250). As additional punishment, the court may impose public ser- 
vice work. T.C.A. § 55-10-415(d)(1). 


2. The offense of driving while impaired is a lesser included offense of driv- 
ing while intoxicated. T.C.A. § 55-10-415(c). 


3. The fact that any person or persons who drive while under the influence 
of narcotic drugs, or shall drive while under the influence of barbital drugs, is or 
has been entitled to use such drugs under the laws of this state, shall not con- 
stitute a defense. T.C.A. § 55-10-415(b). 


4, Note: This statute does not require the defendant to be upon a public 
highway, street, alley, or other location frequented by the public at large. 


5. A person age sixteen (16) or over but under the age of eighteen (18) who 
violates this statute commits a delinquent act. T.C.A. § 55-10-415(e), 


5State v. Brooks, 277 S.W.3d. 407, 412 (Tenn. Crim. App. 2008). 
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T.P.1.—Crim. 38.10 Consuming/possessing open 
container of alcoholic 
beverage or beer while 
operating motor vehicle 


Any person who commits the offense of consuming an 
alcoholic beverage or beer or possessing an open container of any 
alcoholic beverage or beer while operating a motor vehicle is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven the existence of the following essential 
elements:' 


(1) that the defendant was the driver of a motor vehicle; 
and 


(2) (a) that the defendant consumed an alcoholic beverage 
or beer while operating said motor vehicle; 


or 


(b) that the defendant possessed an open container of 
an alcoholic beverage or beer while operating said 
motor vehicle. 


“Driver” means BAY, person who drives or is in actual physi- 
cal control of a vehicle.’ 


“Motor vehicle” means every vehicle, including a low speed 
vehicle or a medium speed vehicle that is self-propelled, exclud- 
ing [Only for offenses committed on or after July 1, 2019: 
electric scooters, electric bicycles as defined in § 55-8-301,] motor- 
ized bicycles, and every vehicle, including a low speed vehicle or 
a medium speed vehicle that is propelled by electric power 
obtained from overhead trolley wires, but not operated upon rails. 
“Low-speed vehicle” means any four-wheeled electric vehicle, 
excluding golf carts, whose top speed is greater than twenty miles 
per hour (20 mph) but not greater than twenty-five miles per 
hour (25 mph), including neighborhood vehicles. “Medium-speed 


38,10 27.C.A. § 55-8-101(13). 
'T'C.A. § 55-10-416(a)(1). 
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vehicle” means any four-wheeled electric or gasoline-powered ve- 
hicle, excluding golf carts, whose top speed is greater than thirty 
miles per hour (30 mph) but not more than thirty-five miles per 
hour (35 mph). “Vehicle” means every device in, upon or by which 
any person or property is or may be transported or drawn upon a 
highway, excepting devices used exclusively upon stationary rails 
or tracks. [The words “or a medium-speed vehicle” and the 
definition of “medium-speed vehicle” only apply to offen- 
ses committed on or after 7/1/08]° 


“Open container” means any container containing alcoholic 
beverages or beer, the contents of which are immediately capable 
of being consumed or the seal of which has been broken.* 


An open container is in the “possession” of the driver when it 
is not in the possession of any passenger and is not located in a 
closed glove compartment, trunk, or other nonpassenger area of 
the vehicle.* 


A motor vehicle is in “operation” if its engine is operating, 
whether or not the vehicle is moving.® 


Comments 


1. Consuming alcoholic beverages or beer or possessing an open container 
of an alcoholic beverage or beer while operating a motor vehicle is a Class C 
misdemeanor, punishable by a fine only. T.C.A. § 55-10-416(b)(1). 


2. Definitions of “motor vehicle” and other terms relative to motor vehicles 
may be found in T.C.A. § 55-8-101, if needed. 


3T.C.A. § 55-8-101. 5T.C.A. § 55-10-416(a)(2)(B). 
47.C.A. § 55-10-416(a)(2)(A). 671C.A. § 55-10-416(a)(2\(C). 
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T.P.I1.—Crim. 38.11 [Reserved] 
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T.P.IL—Crim. 38.12 Reckless driving 


Any person who commits the offense of reckless driving is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: — 


[Part A: 


(1) that the defendant drove a vehicle in willful or wanton 
disregard for the safety of persons or property.]' 


or 
[Part B: 


(1) that the defendant drove a motorcycle with the front 
tire raised off the ground in willful and wanton disre- 
gard for the safety of persons or property on any /pubDlic 
street] [highway] [alley] [parking lot] [driveway] [prem- 
ises of a [shopping center] [trailer park] [apartment house 
complex]] [premises which is visited by the public at 
large].]? 


“Vehicle” means every device in, upon or by which any person 
or property is or may be transported or drawn upon a highway, 
excepting devices used exclusively upon stationary rails or tracks.° 


To constitute willful disregard for the safety of persons or 
property there must be a designed purpose, an intent to do the 
wrong, while to constitute wanton disregard the party doing the 
act or failure to act must be conscious of /his/[her/ conduct and 
though having no intent to injure must be conscious from 
[his][her] knowledge of surrounding circumstances and existing 
conduct that /his/[her/ conduct may naturally or probably result 
in injury. 

[It is a defense to reckless driving for driving a motorcycle 


with the front tire raised off the ground that the defendant was 


38.12 27.C.A. § 55-10-205(b), 
'T.C.A. § 55-10-205(a). ST.C.A. § 55-8-101(73). 
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riding in a parade at a speed not to exceed thirty (30) miles per 
hour, and is eighteen (18) years of age or older.] 


Comments 


1. Reckless driving is a Class B misdemeanor. For offenses committed on 
or after 7/1/12, a mandatory fine of fifty dollars ($50.00) over and above any 
other punishment must also be assessed for county programs to be distributed 
as provided in T.C.A. § 55-10-452. T.C.A. § 55-10-205(d). | 
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T.P.1.—Crim. 38.13 [Reserved] 
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T.P...—Crim. 38.14(a) Knowingly leaving the 
scene of an accident 
resulting in death 


Any person who commits the offense of knowingly leaving 
the scene of an accident resulting in death is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


(1) that the defendant drove a vehicle involved in an ac- 
cident resulting in the death of a person; 


and 


(2) that the defendant failed to stop such vehicle at the 
scene of such accident, or as close thereto as possible, 
and then forthwith return to and in every event remain 
at the scene of the accident until the defendant has given 
the defendant’s name, address and the registration 
number of the vehicle the defendant was driving, and 
upon request and if available, exhibit /his/ [her] driver’s 
license to the person struck or the driver or occupant of 
or person attending any vehicle collided with, and render 
to any person injured in such accident reasonable assis- 
tance, including the /making of arrangements for the] 
carrying of such person to a physician, surgeon or 
hospital for medical or surgical treatment if it is appar- 
ent that such treatment is necessary or if such carrying 
is requested by the injured person; 


and 


(3) that the accident occurred on /a highway] [the premises 
of a shopping center] [the premises of a trailer park] [the 
premises of an apartment house complex] [any premises 
which are generally frequented by the public at large], 


38.14(a) § 55-10-1083. 
'T.C.A. § 55-10-101 and T.C.A. 
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and 


(4) that the defendant knew, or reasonably should have 
known, that death resulted from the accident.’ 


Only for offenses committed on or after 7/1/15: “Ac- 
cident” includes any collision or crash, regardless of the degree of 
care exercised by the drivers involved or whether it was the result 
of criminal conduct.*® 


“Vehicle” means every device in, upon or by which any person 
or property is or may be transported or drawn upon a highway, 
excepting devices used exclusively upon stationary rails or 
tracks." 


Comments 


1. Knowingly leaving the scene of an accident resulting in death is a Class 
E felony. Any sentence imposed for this offense shall be served consecutive to 
any sentence imposed for a conviction for vehicular assault, vehicular homicide 
or aggravated vehicular homicide as a result of the same course of conduct. 
T.C.A. § 55-10-101(b)(2)(B). 


"As knowingly leaving the scene 
of an accident resulting in death is a 
Title 55 offense, the definition of know- 
ingly contained in Tenn. Code Ann. 
§ 39-11-106 does not strictly apply. 
Tenn. Code Ann. § 39-11-106. begins 
with the language “As used in this 
title,” and so the definitions contained 


in that statute only apply to Title 39 
offenses. Upon agreement of the par- 
ties, it is recommended that a defini- 
tion of knew/known be included in the 
written charge. The court may desire 
to refer to Title 39 for the definition. 


9T.C.A. § 55-10-101(d). 
47.C.A. § 55-8-101(73). 
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T.P.I.—Crim. 38.14(b) Leaving the scene of an 
accident resulting in 
injury or death 


Any person who commits the offense of leaving the scene of 
an accident resulting in injury or death is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant drove a vehicle involved in an ac- 
cident resulting in injury to or death of a person; 


and 


(2) that the defendant failed to stop such vehicle at the 
scene of such accident, or as close thereto as possible, 
and then forthwith return to and in every event remain 
at the scene of the accident until the defendant has given 
the defendant’s name, address and the registration 
number of the vehicle the defendant was driving, and 
upon request and if available, exhibit /his/ [her/ driver’s 
license to the person struck or the driver or occupant of 
or person attending any vehicle collided with, and render 
to any person injured in such accident reasonable assis- 
tance, including the /making of arrangements for the] 
carrying of such person to a physician, surgeon or 
hospital for medical or surgical treatment if it is appar- 
ent that such treatment is necessary or if such carrying 
is requested by the injured person; 


and 


(8) that the accident occurred on [a highway] [the premises 
of a shopping center] [the premises of a trailer park] [the 
premises of an apartment house complex] [any premises 
which are generally frequented by the public at large]. 


Only for offenses committed on or after 7/1/15: “Ac- 
cident” includes any collision or crash, regardless of the degree of 


38.14(b) § 55-10-1083. 
INCA. 8 65-10«10deand si Gr 
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care exercised by the drivers involved or whether it was the result 
of criminal conduct.? 


“Vehicle” means every device in, upon or by which any person 
or property is or may be transported or drawn upon a highway, 
excepting devices used exclusively upon stationary rails or 
tracks.° 


Comments 


1. Leaving the scene of an accident resulting in injury or death is a Class A 
misdemeanor. | 


27 C.A. § 55-10-101(d). 37.C.A. § 55-8-101(73). 
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T.P.I1.—Crim. 38.14(c) Leaving the scene of an 


accident resulting in 
damage to a vehicle 
[exceeding four hundred 
dollars ($400)] [Only for 
offenses committed prior 
to 7/1/15] 


Any person who commits the offense of leaving the scene of 
an accident resulting in damage to a vehicle /exceeding four 
hundred dollars ($400)] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' | 


(1) 


(2) 


(3) 


that the defendant drove a vehicle involved in an ac- 
cident resulting in damage to a vehicle which was driven 
or attended by any person; 


and 


that the defendant failed to stop such vehicle at the 
scene of such accident, or as close thereto as possible, 
and then forthwith return to and in every event remain 
at the scene of the accident until the defendant has given 
the defendant’s name, address and the registration 
number of the vehicle the defendant was driving, and 
upon request and if available, exhibit /his/ [her] driver’s 
license to the driver or occupant of or person attending 
any vehicle collided with; 


and 


that the accident occurred on /a highway] [the premises 
of a shopping center] [the premises of a trailer park] [the 
premises of an apartment house complex] [any premises 
which are generally frequented by the public at large]. 


38.14(c) § 55-10-1083. 


'T.C.A, § 55-10-102 and T.C.A. 
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land 


(4) that the damage done to vehicles or property not owned 
by the defendant exceeds four hundred dollars ($400), or 
would appear to a reasonable person to exceed four 
hundred dollars ($400).]? 


Only for offenses committed on or after 7/1/15: “Ac- 
cident” includes any collision or crash, regardless of the degree of 
care exercised by the drivers involved or whether it was the result 
of criminal conduct.? 


“Vehicle” means every device in, upon or by which any person 
or property is or may be transported or drawn upon a highway, 
excepting devices used exclusively upon stationary rails or 
tracks.‘ 


Comments 


1. Leaving the scene of an accident resulting in damage to a vehicle is a 
Class C misdemeanor. If the damage exceeds $400, the commissioner of the 
department of safety “shall revoke the license” of the defendant. T.C.A. § 55-10- 
102(b)(2) and T.C.A. § 55-10-101(c). If the damage does not exceed $400, the 
trial judge may require the defendant to “attend a driver education course ap- 
proved by the department of safety in addition to or in lieu of any portion of 
other penalty imposed” and assess a $50 fee for the course. T.C.A. § 55-10- 
102(b)(1) and T.C.A. § 55-10-301(b). ; 


21.C.A. § 55+10-102(b)(2). “1.C.A. § 55-8-101(73). 
3T.C.A. § 55-10-101(d). 
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T.P.1.—Crim. 38.14(d) Leaving the scene of an 
accident resulting in 
damage to a vehicle 


[Only for offenses committed on or after 71/15] 


Any person who commits the offense of leaving the scene of 
an accident resulting in damage to a vehicle //exceeding five 
hundred dollars ($500)/] [only for offenses committed on or 
after 1/1/19: exceeding one thousand five hundred dollars 
($1,500)/] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant drove a vehicle involved in an ac- 
cident resulting in damage to a vehicle which was driven 
or attended by any person; 


and 


(2) that the defendant failed to stop such vehicle at the 
scene of such accident, or as close thereto as possible, or 
failed to return to or in any event remain at the scene of . 
the accident until all parties had determined and agreed 
that there was only damage to the vehicles and no 
suspected injury of any kind to drivers or passengers, 
and the defendant had given the defendant’s name, ad- 
dress and the registration number of the vehicle the 
defendant was driving, and upon request and if avail- 
able, exhibit [his] [her] driver’s license to the driver or 
occupant of or person attending any vehicle collided 
with; 


and 


(3) that the accident occurred on /a highway] [the premises 
of a shopping center] [the premises of a trailer park] [the 
premises of an apartment house complex] [any premises 
which are generally frequented by the public at large]. 


38.14(d) § 55-10-1038. 
IT CAS: 5bal0- 102 sand since: 
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land 


(4) That the damage done to vehicles or property not 
owned by the defendant exceeded five hundred dollars ($500), 
or would appear to a reasonable person to exceed five 
hundred dollars ($500) [for offenses committed on or af- 
ter 1/1/19: exceeded one thousand five hundred dollars 

~ ($1,500), or would appear to a reasonable person to exceed 
one thousand five hundred dollars ($1,500)]. 


“Vehicle” means every device in, upon or by which any person 
or property is or may be transported or drawn upon a highway, 
excepting devices used exclusively upon stationary rails or 
tracks.” 


COMMENTS 


1. Leaving the scene of an accident resulting in damage to a vehicle is a 
Class B misdemeanor, unless the damage exceeds $500 ($1,500 for offenses 
committed on or after 1/1/19), in which case it is a Class A misdemeanor. T.C.A. 
§ 55-10-102(b). If the damage exceeds $500 ($1.500 for offenses committed on or 
after 1/1/19), the commissioner of the department of safety “shall revoke the 
license” of the defendant. T.C.A. § 55-10-102(b) and T.C.A. § 55-10-101(c). If the 
damage does not exceed $500 ($1,500 for offenses committed on or after 1/1/19), 
the trial judge may require the defendant to “attend a driver education course 
approved by the department of safety in addition to or in lieu of any portion of 
other penalty imposed” and assess a $50 fee for the course. T.C.A. § 55-10- 
301(b). 


2T.C.A. § 55-8-101. 
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T.P.I.—Crim. 38.15 Driving while license 
[cancelled] [suspended] 
[revoked] 


Any person who commits the offense of driving while that 
person’s privilege to do so is /cancelled/ [suspended] [revoked/]' is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:? 3 


(1) that the defendant was driving a motor vehicle /within 
the entire width between the boundary lines of a way 
publicly maintained which is open to the use of the pub- 
lic for purposes of vehicular travel] [on the premises of a 
shopping center] [on the premises of a manufactured 
housing complex] [on the premises of an apartment house 
complex] [on a premises frequented by the public at 
large]; 


and 


(2) that this act occurred at a time when the defendant's 
privilege to do so was /cancelled/ [suspended] [revoked]. 


[and 


(3) That the defendant’s privilege to do so was /cancelled/ 
[suspended] [revoked/ because of a conviction for /vehicu- 
lar assault] [vehicular homicide] [driving while 
intoxicated].| | 


“Motor vehicle” means every vehicle, including a low speed 
vehicle or a medium speed vehicle that is self-propelled, exclud- 
ing [Only for offenses committed on or after July 1, 2019: 
electric scooters, electric bicycles as defined in § 55-8-301,] motor- 
ized bicycles, and every vehicle, including a low speed vehicle or 


38.15 ment and raised by the proof at trial. 
See State v. Goodson, 77 S.W.3d 240, 


1 « I a 
The terms “cancelled,” “sus 244-45 (Tenn. Crim. App. 2001), and 


pended” and “revoked” refer to sepa- 
rate and distinct offenses, and the trial ies definitions and statutes for each 
judge should be careful to charge the °CRSe. 

correct term as listed in the indict- °T.C.A. § 55-50-504(a)(1). 
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a medium speed vehicle that is propelled by electric power 
obtained from overhead trolley wires, but not operated upon rails. 
“Low-speed vehicle” means any four-wheeled electric vehicle, 
excluding golf carts, whose top speed is greater than twenty miles 
per hour (20 mph) but not greater than twenty-five miles per 
hour (25 mph), including neighborhood vehicles. “Medium-speed 
vehicle” means any four-wheeled electric or gasoline-powered ve- 
hicle, excluding golf carts, whose top speed is greater than thirty 
miles per hour (30 mph) but not more than thirty-five miles per 
hour (35 mph). “Vehicle” means every device in, upon or by which 
any person or property is or may be transported or drawn upon a 
highway, excepting devices used exclusively upon stationary rails 
or tracks. [The words “or a medium-speed vehicle” and the 
definition of “medium-speed vehicle” only apply to offen: 
ses committed on or after 7/1/08]° 


Comments 


1. First offense driving on a cancelled, suspended or revoked license is pun- 
ishable as a Class B misdemeanor, unless the defendant’s license was revoked 
for a conviction for vehicular assault, vehicular homicide or driving while 
intoxicated, in which case a minimum two (2) day sentence must be imposed 
and the maximum fine is increased to $1,000. T.C.A. § 55-50-504(a)(1). If the 
defendant’s license is revoked for a second conviction for vehicular assault, 
vehicular homicide or driving while intoxicated, the sentence is increased to 
confinement for not less than forty-five (45) days nor more than one (1) year, 
and the maximum fine is increased to $3,000. A second offense is punishable as 
a Class A misdemeanor. T.C.A. § 55-50-504(a)(2). If the indictment charges 
prior offenses to increase punishment, the trial judge should bifurcate the trial 
and utilize T.P,I—Crim. 38.15(a) or (b) as to the finding of prior offenses in the 
second phase. Convictions occurring more than ten (10) years prior to the of- 
fense on trial cannot be considered for enhancement purposes. T.C.A. § 55-50- 
504(a)(1) and (2), 


5T.C.A. § 55-8-101. 
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38.15(a) T.P.L.—CRIM. Ch. 38 


T.P.I.—Crim. 38.15(a) Driving while license 
[cancelled] [suspended] — 
[revoked] supplemental 
instruction number one 


Members of the Jury, you have determined that the defendant 
is guilty of driving while the defendant’s license was /cancelled/ 
[suspended] [revoked] as charged in Count —______ of the 
indictment. . 


It will now be your duty to determine whether or not the 
defendant has been previously convicted of driving while the 
defendant’s license was cancelled, suspended or revoked, and if 
you so find, to fix the amount of the fine. 7 


The statutory law of this state provides that when a person 
is convicted of a second or subsequent offense of driving while the 
defendant’s license is cancelled, suspended or revoked, then the 
punishment is enhanced or increased.’ 


For conviction on the second or subsequent offense there © 
shall be imposed a fine not to exceed two thousand five hundred 
dollars ($2,500.00). 


You will first determine whether or not the defendant has 
been previously convicted of driving while the defendant’s license 
was cancelled, suspended or revoked beyond a reasonable doubt. 
If you so find, then you will fix a fine within the instructed limits. 
Your verdict on each of these matters must be unanimous; each 
juror must agree to any verdict. 


Any record of prior conviction|s] of the defendant is evidence 
which you may consider. A judgment of conviction of any person 
under the same name as that of the defendant may create an 
inference that the identity of such person is the same as the 
defendant. However, the jury is not required to make this 
inference. It is the exclusive province of the jury to determine 
whether the facts and circumstances shown by all the evidence in 
the case warrant the inference which the law permits the jury to 
draw.’ 


38.15(a) | 1 PI.— Crim. 42.19, Inferences. 
'T.C.A. § 55-50-504(a)(2). 
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If you find beyond a reasonable doubt that the conviction as 
set in your previous verdict is a second or subsequent conviction, 
then your verdict will be: 


“We, the jury, find the defendant guilty of a second or 
subsequent offense of driving while the defendant’s license was 
cancelled, suspended or revoked.” You will then report the 
amount of the fine. 


If, however, you find that the defendant has not been previ- 
ously convicted of driving while the defendant’s license was 
cancelled, suspended or revoked, or if you have a reasonable 
doubt thereof, then your verdict will be: 


“We, the jury, find the defendant not guilty of Count 
In the event your verdict is that the defendant has commit- 


ted a second or subsequent offense, then the fine you fix would 
replace the fine you reported to the Court by your verdict for 


Count ______. On the other hand, if you find that the defendant 
is not guilty of Count _______., then the fine which you set in the 
trial on Count ___-___. would be the fine for the case. As previ- 


ously stated, the Court would fix other punishment. 


You will take with you the indictment and the Court’s previ- 
ous written instructions. You should follow such previous instruc- 
tions as to the law of consideration of evidence, deliberations, 
reasonable doubt, witnesses and any other relevant matters. 


You may now retire to consider your verdict. 
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38.15(b) T.P.I.—CRIM. » | Ch. 38 


T.P.1.—Crim. 38.15(b) Driving while license 

| 13 [cancelled] [suspended] 
[revoked] supplemental 
instruction number two 


Members of the Jury, you have determined that the defendant 
is guilty of driving while the defendant’s license was /cancelled/ 
[suspended] [revoked] as the result of a conviction for [vehicular 
assault] [vehicular homicide] [driving while intoxicated] as 
charged in Count __-._ of the indictment. 


It will now be your duty to determine whether or not the’ 
defendant’s license was [cancelled] [suspended] [revoked/ as the 
result of a second conviction for [vehicular assault] [vehicular ho- 
micide] [driving while intoxicated/ as charged in Count 
of the indictment, and if you so find, to fix the amount of the fine. 


The statutory law of this state provides that when a person 
drives while that person’s license is /cancelled/ [suspended] [re- 
voked/ as the result of a second conviction for /vehicular assault] 
[vehicular homicide] [driving while innaicoatedy, then the punish- 
ment is enhanced or increased.’ 


For conviction for driving when that person’s license is /can- 
celled] [suspended] [revoked] as the result of a second conviction 
there shall be imposed a fine not to exceed three thousand dollars 
($3,000.00). 


You will first. determine whether or not the defendant’s 
license was [cancelled] [suspended] [revoked] as the result of a 
second conviction for [vehicular assault] [vehicular homicide] 
[driving while intoxicated] beyond a reasonable doubt. If you so 
find, then you will fix a fine within the instructed limits. Your 
verdict on each of these matters must be unanimous; each juror 
must agree to any verdict. 


Any record of prior conviction|s] of the defendant is evidence 
which you may consider. A judgment of conviction of any person 
under the same name as that of the defendant may create an 
inference that the identity of such person is the same as the 
defendant. However, the jury is not required to make this 


38.15(b) 
'T.C.A. § 65-50-504(a)(2). 
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inference. It is the exclusive province of the jury to determine 
whether the facts and circumstances shown by all the evidence in 
the case warrant the inference which the law permits the jury to 
draw.’ 


If you find beyond a reasonable doubt that the conviction as 
set in your previous verdict is the result of the defendant’s license 
having been [cancelled] [suspended] [revoked] as the result of a 
second conviction for [vehicular assault] [vehicular homicide] 
[driving while intoxicated], then your verdict will be: 


“We, the jury, find the defendant guilty of driving while the 
defendant’s license was /cancelled/] [suspended] [revoked] as the 
result of a second conviction for /vehicular assault] [vehicular ho- 
micide] [driving while intoxicated.” You will then report the 
amount of the fine. 3 


If, however, you find that the defendant’s license was not 
[cancelled] [suspended] [revoked/ as the result of a second convic- 
tion for /vehicular assault] [vehicular homicide] [driving while 
intoxicated/, or if you have a reasonable doubt thereof, then your 
verdict will be: 


“We, the jury, find the defendant not guilty of Count 


In the event your verdict is that the defendant’s license was 
[cancelled] [suspended] [revoked/ as the result of a second convic- 
tion for [vehicular assault] [vehicular homicide] [driving while 
intoxicated], then the fine you fix would replace the fine you 
reported to the Court by your verdict for Count _______. Onn the 
other hand, if you find that the defendant is not guilty of Count 

, then the fine which you set in the trial on Count 
would be the fine for the case. As previously stated, the 
Court would fix other punishment. 


You will take with you the indictment and the Court’s previ- 
ous written instructions. You should follow such previous instruc- 
tions as to the law of consideration of evidence, deliberations, 
reasonable doubt, witnesses and any other relevant matters. 


You may now retire to consider your verdict. 


27 PI.— Crim. 42.19, Inferences. 
1199 


38.16 T.P.I.—CRIM. Ch. 38 


T.P.I1.—Crim. 38.16 [Reserved] 
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MOTOR VEHICLE OFFENSES 38.17(a) 


T.P.1. — Crim. 38.17(a) [Refusing] [preventing] 


lobstructing] the 
administration of a 
required [breath] [blood] 
test (for offenses 
committed on or after 
7/1/17 but prior to 7/1/19) 


Any person who commits the offense of [refusing] [prevent- 
ing] [obstructing] the administration of a required /breath] [blood] 
test is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A (REQUIRED BREATH TEST): 


(1) that the defendant had been operating a motor vehicle 
in this state; 


(2) (a) 


(2). (b) 


and 


that the defendant had been involved in an accident 
resulting in the injury or death of another and the 
defendant had committed a violation of [vehicular 
assault under § 39-13-106/ [aggravated vehicular 
assault under $ 39-13-115] [vehicular homicide due 
to intoxication under §$ 39-13-213(a)(2)/ [aggravated 
vehicular homicide under § 39-13-218] [driving 
under the influence of an intoxicant under § 55-10- 
401]; 


or 


that the defendant had committed a violation of 
[vehicular assault under § 39-13-106/ [aggravated 
vehicular assault under §$ 39-13-115] [vehicular ho- 
micide due to intoxication under $ 39-13-213(a)(2)] 
[aggravated vehicular homicide under § 39-13-218] 
[driving under the influence of an intoxicant under 


38.17(a) § 55-10-407(b). 


IT.C.A. § 55-10-406(n) and T.C.A. 
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(2) (ce) 


(2) (d) 


T.P.I.—CRIM, Ch. 38 


§ 55-10-401] and a passenger in the motor vehicle 
was a child under sixteen (16) years of age; 


or 


that the defendant had committed a violation of 
[vehicular assault under § 39-13-106] [aggravated 
vehicular assault under $ 39-13-115] [vehicular ho- 
micide due to intoxication under $ 39-13-213(a)(2)] 
laggravated vehicular homicide under § 39-13-218] 
[driving under the influence of an intoxicant under 
§ 55-10-401/ and at the time of the offense had a 
prior conviction of a violation of [vehicular assault 
under §$ 39-13-106/ [aggravated vehicular assault 
under § 39-13-115] [vehicular homicide due to 
intoxication under $ 39-13-213(a)(2)] laggravated 
vehicular homicide under § 39-13-218] [driving 
under the influence of an intoxicant under § 55-10- 
401]; 


or 


that the defendant had been required to submit to a 
[breath] [blood] test pursuant to a search warrant 
issued in accordance with the law; 


and 


(3) that the defendant intentionally /refused/ [prevented] 
[obstructed] the administration of a breath test to 


determine the alcohol or drug content of the operator’s 
blood. 


[and 


(4) that the defendant refused the test, and was driving on 
a license that was revoked, suspended, or cancelled due to a 
prior conviction for [vehicular assault under § 39-13-106] lag- 
gravated vehicular assault under $ 39-13-115] [vehicular ho- 
micide due to intoxication under $ 39-13-213(a)(2)] [ag- 
gravated vehicular homicide under § 89-13-218] [driving 
under the influence of an intoxicant under § 55-10-401].\] 


[Part B (REQUIRED BLOOD TEST): 
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(1) 


(2) 


(2) 


(3) 


(4) 


(5) 


MOTOR VEHICLE OFFENSES 38.17(a) 


that the defendant had been operating a motor vehicle 
in this state; 


and 


(a) that the defendant had been required to submit to a 
blood test pursuant to a search warrant issued in 
accordance with the law; | 


or 


(b) that the law enforcement officer was administering 
a blood test without the consent of the defendant 
and one (1) or more of the recognized exigent cir- 
cumstances to the search warrant requirement 

. existed; 


and 


that the defendant intentionally /refused/ [prevented] 


[obstructed] the administration of a blood test to 
determine the alcohol or drug content of the operator’s 
blood. 


and 


that the blood test was being administered by a /quali- 
fied practitioner] [person acting at the direction of a 
medical examiner] [physician holding an unlimited 
license to practice medicine in Tennessee under proce- 
dures established by the department of health]. 


[and 


that the defendant refused the test, and was driving on 
a license that was revoked, suspended, or cancelled due 
to a prior conviction for /vehicular assault under $ 39- 
13-106] [aggravated vehicular assault under §$ 39-13- 
115] [vehicular homicide due to intoxication under $ 39- 
13-213(a)(2)] laggravated vehicular homicide under § 39- 
13-218] [driving under the influence of an intoxicant 
under § 55-10-401/.]| 


An “exigent circumstance” exists only when the State has 
shown that the search is imperative. An exigent circumstance is 
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one in which the urgent need for immediate action becomes too 
compelling to impose upon governmental actors the attendant 
delay that accompanies obtaining a warrant. One recognized 
exigent circumstance is when a warrantless search becomes im- 
perative to prevent the imminent destruction of evidence. The in- 
quiry is whether the circumstances give rise to an objectively rea- 
sonable belief that there was a compelling need to act and 
insufficient time to obtain a warrant.’ 


“Motor vehicle” means every vehicle, including a low speed 
vehicle or a medium speed vehicle that is self-propelled, exclud- 
ing [Only for offenses committed on or after July 1, 2019: 
electric scooters, electric bicycles as defined in § 55-8-301,] motor- 
ized bicycles, and every vehicle, including a low speed vehicle or 
a medium speed vehicle that is propelled by electric power 
obtained from overhead trolley wires, but not operated upon rails. 
“Low-speed vehicle” means any four-wheeled electric vehicle, 
excluding golf carts, whose top speed is greater than twenty miles 
per hour (20 mph) but not greater than twenty-five miles per 
hour (25 mph), including neighborhood vehicles. “Medium-speed 
vehicle” means any four-wheeled electric or gasoline-powered ve- 
hicle, excluding golf carts, whose top speed is greater than thirty 
miles per hour (30 mph) but not more than thirty-five miles per 
hour (35 mph). “Vehicle” means every device in, upon or by which 
any person or property is or may be transported or drawn upon a 
highway, excepting devices used exclusively upon stationary rails 
or tracks. [The words “or a medium-speed vehicle” and the 
definition of “medium-speed vehicle” only apply to offen- 
ses committed on or after 7/1/08].° 


(“Qualified practitioner” means a 
(A) Physician; 
(B) Registered nurse; 
(C) Licensed practical nurse; 
(D) Clinical laboratory technician; 


(EZ) Licensed paramedic; 


*This definition was drafted from 262 S.W.3d 710, 723 (Tenn. 2008). 
language taken from State v. Meeks, 8T.C.A. § 55-8-101. 
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(F) Licensed emergency medical technician approved to 
establish intravenous catheters, 


(G) Technologist; or 


(H) A trained phlebotomist who is operating under a 
hospital protocol, has completed phlebotomy train- 
ing through an educational entity providing such 
training, or has been properly trained by a current 
or former employer to draw blood.]* 


COMMENTS 


1, A violation of this offense is.a Class A misdemeanor, T.C.A. § 55-10- 
406(n)(2). If the defendant refused the test and was driving on a license 
that was revoked, cancelled or suspended due to one of the convictions 
listed in element 5, the offense is a Class A misdemeanor and “shall be 
fined not more than one thousand dollars ($1,000), and shall be 
sentenced to a minimum mandatory jail or workhouse sentence of five 
(5) days, which shall be served consecutively, day for day, and which 
sentence cannot be suspended.” T.C.A. § 55-10-407(b). 


*T.C.A. § 55-10-406(h)(B)(2). 
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T.P.1.—Crim. 38.17 (b) Refusal to submit to 
[alcohol] [drug] [alcohol 
and drug] test while 
driving on [cancelled] 
[suspended] [revoked] 
license (for offenses 
committed prior to 7/1/17) 


Any person who commits the offense of refusing to submit to 
[an alcohol] [a drug] [an alcohol and drug] test while driving on 
a [cancelled] [suspended] [revoked] license is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' — 


(1) That the defendant had been driving a motor vehicle in 
this state; 


and 


(2) That the defendant had been placed under arrest and 
had been requested by a law enforcement officer to 
submit to fan alcohol] [a drug] [an alcohol and drug] 
test or tests for the purpose of determining the /alcohol/ 
[drug] [alcohol and drug] content of his blood; 


and 


(3) that the defendant had been advised that refusal to 
submit to the test or tests will result in the suspension 
by the court of the driver’s operator’s license, and, if 
such driver is driving on a license that is /cancelled/ 
[suspended] [revoked] because of a conviction for /vehicu- 
lar assault under § 39-13-106/] [only for offenses com- 
mitted on or after 7/1/16: aggravated vehicular as- 
sault under § 39-13-115] [vehicular homicide under § 39- 
13-213(a)(2)] [aggravated vehicular homicide under $ 
39-13-218] [driving under the influence of an intoxicant 
under § 55-10-401/ that the refusal to submit to such 
test or tests will, in addition, result in a fine and manda- 
tory jail or workhouse sentence; 


38.17(b) 
'T.C.A. § 55-10-406(a). 
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and 


(4) that the defendant refused to submit to such test or 
tests; 


and 


(5) that the defendant was driving on a [cancelled] [sus- 
pended] [revoked] license that was /cancelled/ [sus- 
pended] [revoked/ because of a conviction for [vehicular 
assault under § 39-13-106/ [only for offenses com- 
mitted on or after 7/1/16: aggravated vehicular as- 
sault under $ 39-13-115] [vehicular homicide under § 39- 
13-213(a)(2)] [aggravated vehicular homicide under $ 
39-13-218] [driving under the influence of an intoxicant 
under § 55-10-401/. 


“Motor vehicle” means every vehicle, including a low-speed 
vehicle or a medium-speed vehicle, that is self-propelled exclud- 
ing motorized bicycles, and every vehicle, including a low-speed 
vehicle or a medium-speed vehicle, that is propelled by electric 
power obtained from overhead trolley wires, but not operated 
upon rails. “Low-speed vehicle” means any four-wheeled electric 
- vehicle, excluding golf carts, whose top speed is greater than 
twenty miles per hour (20 mph) but not greater than twenty-five 
miles per hour (25 mph), including neighborhood vehicles. 
“Medium-speed vehicle” means any four-wheeled electric or 
gasoline-powered vehicle, excluding golf carts, whose top speed is — 
greater than thirty miles per hour (30 mph) but not more than 
thirty-five miles per hour (35 mph). “Vehicle” means every device 
in, upon or by which any person or property is or may be 
transported or drawn upon a highway, excepting devices used 
exclusively upon stationary rails or tracks. [The words “or a 
medium-speed vehicle” and the definition of “medium- 
speed vehicle” only apply to offenses committed on or af- 
ter 7/1/08]? 


Comments 


1. Failure to submit is punishable as a Class A misdemeanor, except that 
the maximum fine is $1,000 and a minimum mandatory jail or’ workhouse 
sentence of five (5) days must be given, which shall be served consecutively, day 
for day, and cannot be suspended, T.C.A. § 55-10-406(a)(5). 


27.C.A. § 55-8-101. 
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T.P.1.—Crim. 38.18 Driving without license [in 
possession | 


Any person who drives a motor vehicle without a license [in 
possession] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements: 


[Part A: 


(1) that the defendant drove a motor vehicle upon a 
highway in this state; 


and 


(2) that at the time the defendant did not have a driver 
license for the class of vehicle being driven.]' 


[Part B: 
(1) that the defendant operated a motor vehicle; 
and 


(2) that the defendant failed to have /his/ [her] operator’s 
license in /his/ [her] possession during the time of opera- 
tion and display it upon demand of any [officer or agent 
of the Department of Safety] [police officer of the state, 
county or municipality in which the motor vehicle was 
being operated].]? 


(“Driver license” means a license issued by the department to 
an individual which authorizes the individual to operate a motor 
vehicle on the highways.]® 


[“Highway” means the entire width between the boundary 
lines of every way publicly maintained which is open to the use of 
the public for purposes of vehicular travel, or the premises of any 


38.18 27.C.A. § 55-50-351(a). 
'T.C.A. § 55-50-301. 8T.C.A. § 55-50-102(19). 
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shopping center, trailer park or apartment house complex or any 
other premises frequented by the public at large.]* 


“Motor vehicle” means every vehicle, including a low speed 
vehicle or a medium speed vehicle that is self-propelled, exclud- 
ing [Only for offenses committed on or after July 1, 2019: 
electric scooters, electric bicycles as defined in § 55-8-301,] motor- 
ized bicycles, and every vehicle, including a low speed vehicle or 
a medium speed vehicle that is propelled by electric power 
obtained from overhead trolley wires, but not operated upon rails. 
“Low-speed vehicle” means any four-wheeled electric vehicle, 
excluding golf carts, whose top speed is greater than twenty miles 
per hour (20 mph) but not greater than twenty-five miles per 
hour (25 mph), including neighborhood vehicles. “Medium-speed 
vehicle” means any four-wheeled electric or gasoline-powered ve- 
hicle, excluding golf carts, whose top speed is greater than thirty 
miles per hour (380 mph) but not more than thirty-five miles per 
hour (35 mph). “Vehicle” means every device in, upon or by which 
any person or property is or may be transported or drawn upon a 
highway, excepting devices used exclusively upon stationary rails 
or tracks. [The words “or a medium-speed vehicle” and the 
definition of “medium-speed vehicle” only apply to offen- 
ses committed on or after 7/1/08]° 


Comments 
1. Driving without a license is a Class C misdemeanor. T.C.A. § 55-50-603. 


Driving without license in possession is a Class C misdemeanor. T.C.A. § 55-50- 
351(b). 


47.C.A. § 55-50-102(29). °T.C.A. § 55-8-101. 
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T.P.I.—Crim. 38.19 Violation of financial 


responsibility law — 


Any person who violates the financial ras pudaibility law is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) (a) that the defendant was charged with oh be insert a 


(b) 


(c) 


* 


traffic violation as described in T. C.A. § 55-12- 
139(b));, | 


or 


that the defendant was involved in an accident oc- 
curring upon a highway or the premises of a shop- 
ping center, trailer park or apartment house com- 
plex, or any other premises which are generally 
frequented by the public at large, which resulted in 
injury to or death of any person or property damage 
to an apparent extent of fifty dollars ($50.00) or 
more; 


lor 


Only for offenses committed on or after 7/1/13: 
that the defendant was involved in an accident oc- 
curring upon a highway or the premises of a shop- 
ping center, trailer park or apartment house com- 
plex, or any other premises which are generally 
frequented by the public at large, which resulted in 
injury to or death of any person, and the defendant 
was at fault for the accident by acting with criminal 
negligence in the operation of the defendant’s motor 
vehicle;] 


and 


(2) that the defendant failed to provide: 


38.19 


'T.C.A, § 55-12-139. 
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(a) documentation, such as the declaration page of an 
insurance policy, an insurance binder, or an insur- 
ance card from an insurance company authorized to 
do business in Tennessee, stating that a policy of in- 
surance meeting the requirements of the Tennessee 
Financial Responsibility Law of 1977, compiled in 
chapter 12 of title 55 of the Tennessee Code An- 
notated, has been issued; 


(b) a certificate, valid for one (1) year, issued by the 
.commissioner of safety, stating that a cash deposit 
or bond in the amount required by the Tennessee 
Financial Responsibility Law of 1977, compiled in 
chapter 12 of title 55 of the Tennessee Code An- 
notated, has been paid or filed with the commis- 
sioner, or has qualified as a self-insurer under § 55- 
12-111; or | 


(c) evidence that the motor vehicle being operated at 
the time of the violation was owned by a carrier 
subject to the jurisdiction of the department of safety 
or the interstate commerce commission, or was 
owned by the United States, this state or any politi- 
cal subdivision thereof, and that such motor vehicle 
was being operated with the owner’s consent, 


[Only for offenses committed on or after 7/1/15: “Ac- 
cident” includes any collision or crash, regardless of the degree of 
care exercised by the drivers involved or whether it was the result 
of criminal conduct.]? 


“Motor vehicle” means every vehicle, including a low speed 
vehicle or a medium speed vehicle that is self-propelled, exclud- 
ing [Only for offenses committed on or after July 1, 2019: 
electric scooters, electric bicycles as defined in § 55-8-301,] motor- 
ized bicycles, and every vehicle, including a low speed vehicle or 
a medium speed vehicle that is propelled by electric power 
obtained from overhead trolley wires, but not operated upon rails. 
“Low-speed vehicle” means any four-wheeled electric vehicle, 
excluding golf carts, whose top speed is greater than twenty miles 
per hour (20 mph) but not greater than twenty-five miles per 
hour (25 mph), including neighborhood vehicles. “Medium-speed 


27.C.A. § 55-10-101(d). 
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vehicle” means any four-wheeled electric or gasoline-powered ve- 
hicle, excluding golf carts, whose top speed is greater than thirty 
miles per hour (30 mph) but not more than thirty-five miles per 
hour (35 mph). “Vehicle” means every device in, upon or by which 
any person or property is or may be transported or drawn upon a 
highway, excepting devices used exclusively upon stationary rails 
or tracks. [The words “or a medium-speed vehicle” and the 
definition of “medium-speed vehicle” only apply to offen- 
ses committed on or after 7/1/08]° 


(“Criminal negligence” means that a person acts with crimi- 
nal negligence with respect to the circumstances surrounding the 
person’s conduct or the result of that conduct when the person 
ought to be aware of a substantial and unjustifiable risk that the 
circumstances exist or the result will occur. The risk must be of 
such a nature and degree that the failure to perceive it consti- 
tutes a gross deviation from the standard of care that an ordinary 
person would exercise under all the circumstances as viewed 
from the accused person’s standpoint.]* 

Comments 
1. Violation of the financial responsibility law is a Class C misdemeanor 
punishable by a fine only, not to exceed $100. T.C.A. § 55-12-139(c). For offenses 
committed on or after 7/1/13 involving an accident with death or bodily injury in 


which the defendant was at fault due to criminal negligence, violation is a Class 
A misdemeanor. 


ST.C.A. § 55-8-101. 41 CUR 8 839-114-106. 
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T.P.1.—Crim. 38.20 Violation of vehicle 
registration law 


Any person who violates the vehicle registration law is guilty 
of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant [drove] [moved] a vehicle on the 
highway that was not registered; 


and 


(2) that the vehicle was a (here insert a type of vehicle 


required to be registered under title 55, chapters one 
through six of the Tennessee Code Annotated). 


“Highway” means the entire width between the boundary 
lines of every way publicly maintained which is open to the use of 
the public for purposes of vehicular travel, or the premises of any 
shopping center, trailer park or apartment house complex or any 
other premises frequented by the public at large.’ 


“Vehicle” means every device in, upon, or by which any 
person or property is or may be transported or drawn upon a 
public highway, excepting devices moved by human power or 
used exclusively upon stationary rails or tracks.* 


Comments 


1. Violation of the vehicle registration law is a Class C misdemeanor. T.C.A. 
§ 55-3-102(a). 


88.20 27TC.A. § 55-50-102(29). 
'T.C.A. § 55-3-102(a)(1). 8T.C.A. § 55-50-102(52). 
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T.P.I.—Crim. 38.21 Drag racing [resulting in 


serious bodily injury] 


Any person who commits the offense of drag racing is guilty 
of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) 


(2) 


(3) 


that the defendant /operated/ [was a participant in oper- 
ating/ a motor vehicle or motor vehicles [upon the public 
highways of this state] [on the premises of any shopping 
center, trailer park, any apartment house complex, or 
any other premises generally frequented by the public at 
large]; 


and 


that the /operation/ [participation in operating] the mo- 
tor vehicle or vehicles was for the purpose of drag rac- 
ing; 


[and 


that the drag racing resulted in the serious bodily injury’ 
of a participant, passenger, bystander or other person.] 


“Drag racing” means: 


(A) That use of any motor vehicle for the purpose of 


(B) 


'T.C.A. § 55-10-502. 


ascertaining the maximum speed obtainable by the ve- 
hicle; | 


The use of any motor vehicle for the purpose of ascer- 
taining the highest obtainable speed of the vehicle 
within a certain distance or within a certain time limit; 


38.21 title,” and so the definitions contained 


in that statute only apply to Title 39 


As drag racing is a Title 55 of- 
fense, the definition of serious bodily 
injury contained in Tenn, Code Ann. 
§ 39-11-106 does not strictly apply. 
Tenn. Code Ann. § 39-11-106 begins 
with the language “As used in this 


offenses. Upon agreement of the par- 
ties, it is recommended that a defini- 
tion of serious bodily injury be in- 
cluded in the written charge. The court 
may desire to refer to Title 39 for the 
definition. 
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(C) .The use of any one (1) or more motor vehicles for the 
purpose of comparing the relative speeds of such vehicle 
or vehicles, or for comparing the relative speeds of such 
vehicle or vehicles within a certain distance or within a 
certain time limit; 


(D) The use of one (1) or more motor vehicles in an attempt 
to outgain, outdistance or to arrive at a given destina- 
tion simultaneous with or prior to that of any other mo- 
tor vehicle; or 


(EK) The use of any motor vehicle for the purpose of the ac- 
cepting of, or the carrying out of any challenge, made 
orally, in writing, or otherwise, made or received with 
reference to the performance abilities of one (1) or more 
motor vehicles.* | 


“Motor vehicle” means every vehicle, including a low speed 
vehicle or a medium speed vehicle that is self-propelled, exclud- 
ing [Only for offenses committed on or after July 1, 2019: 
electric scooters, electric bicycles as defined in § 55-8-301,] motor- 
ized bicycles, and every vehicle, including a low speed vehicle or 
a medium speed vehicle that is propelled by electric power 
obtained from overhead trolley wires, but not operated upon rails. 
“Low-speed vehicle” means any four-wheeled electric vehicle, 
excluding golf carts, whose top speed is greater than twenty miles 
per hour (20 mph) but not greater than twenty-five miles per 
hour (25 mph), including neighborhood vehicles. “Medium-speed 
vehicle” means any four-wheeled electric or gasoline-powered ve- 
hicle, excluding golf carts, whose top speed is greater than thirty 
miles per hour (80 mph) but not more than thirty-five miles per 
hour (35 mph). “Vehicle” means every device in, upon or by which 
any person or property is or may be transported or drawn upon a 
highway, excepting devices used exclusively upon stationary rails 
or tracks. [The words “or a medium-speed vehicle” and the 
definition of “medium-speed vehicle” only apply to offen- 
ses committed on or after 7/1/08]* 


(“Participant” means that person or persons who operate any 
motor vehicle or motor vehicles upon the public highways of this 
state, or that of any municipality or political subdivision thereof, 
for the purpose of drag racing, and also any person or persons 


37.C.A. § 55-10-501(1). ST.C.A. § 55-8-101. 
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who arrange for, supervise, or in any way and manner set in mo- 
tion any such drag racing, regardless of whether or not such 
person or persons may be the operator of, or be a passenger in, 
any motor vehicle participating in such drag racing.]* 


(“Public highways” means all of the streets, roads, highways, 
expressways, bridges and viaducts, including any and all adjacent 
rights-of-way thereto, which are owned, constructed, and/or 
maintained by the state of Tennessee, and/or any municipality or 
political subdivision of the state of Tennessee, and any and all 
highways, roads, streets, etc., which have been dedicated to the 
public use.]® 


[It is a defense to prosecution for this offense that the alleged 
drag racing occurred on premises which were properly licensed 
for such purpose.]’ 


Comments 


1. Drag racing is a Class B misdemeanor. An additional $25 fine must be | 
collected for the brain injury fund for all offenses committed on or after 7/1/08. 
If this offense results in the serious bodily injury of a participant, passenger, 
bystander or other person, drag racing is punished as provided in T.C.A. § 39- 
13-106(b) for vehicular assault, a Class D felony. T.C.A. § 55-10-502. » 3 


57T.C.A. § 55-10-501(2). ™T.C.A. § 55-10-502(a). 
6T'C.A. § 55-10-501(3). | 
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T.P.I.—Crim. 38.22 Boating under the influence 


Any person who commits the offense of boating under the 
influence of fan intoxicant] [marijuana] [a narcotic drug] [a drug 
producing stimulating effects on the central nervous system] is 
guilty of acrime. — 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant was operating a /vessel subject to 
registration] [commercial vessel] on the public waters of 
Tennessee; 


and 


(2) (a) that the defendant was under the influence of /an 
intoxicant] [marijuana] [a narcotic drug] [a drug 
producing stimulating effects on the central nervous 
system]; 7 


or 


(bo) that the alcohol concentration in the defendant’s 
blood or breath was eight-hundredths of one percent 
(.08%) or more. 


[Evidence that there was, at the time alleged, five-hundredths 
of one percent (.05%), or less, by weight of alcohol in the blood of 
the defendant, shall create no inference of intoxication.]? 


(‘Commercial vessel” means any vessel used or whose 
principal use is to carry passengers for hire for monetary or other 
consideration or any vessel used or whose principal use is to 
transport or to assist in the transportation of goods or services.]° 


(“Drugs producing stimulating effects on the central nervous 
system” includes the salts of barbituric acid, also known as 
malonyl urea, or any compound, derivatives, or mixtures thereof 
that may be used for producing hypnotic or somnifacient effects, 
and includes amphetamine, desoxyephedrine or compounds or 


38.22 *T.C.A. § 69-9-217(j)(1). 
'TNC.A. § 69-9-217(a) and (j)(2). 8T.C.A. § 69-9-217(b)(1). 
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mixtures thereof, including all derivatives of phenolethylamine 
or any of the salts thereof, except preparations intended for use 
in the nose and unfit for internal use.]* 


[“Intoxication” is defined as acting under the influence of /an 
intoxicant] [marijuana] [a controlled substance] [a.controlled 
substance analogue] [a drug] [a substance affecting the central 
nervous system] [or any combination thereof]. 


The expression “under the influence of /an intoxicant/ [mari- 
juana] [a controlled substance] [a controlled substance analogue] 
[a drug] [a substance affecting the central nervous system] [or any 
combination thereof’ covers not only all the well known and eas- 
ily recognized conditions and degrees of intoxication, but also any 
mental or physical condition which is the result of taking /an 
intoxicant] [marijuana] [a controlled substance] [a controlled 
substance analogue] [a drug] [a substance affecting the central 
nervous system] [or any combination thereof] in any form and 
which deprives one of that clearness of mind and control of oneself 
which one would otherwise possess. In this situation, it would 
not be necessary that the person be in such a condition as would 
make [him] [her] guilty of public drunkenness. The law merely 
requires that the person be under the influence of fan intoxicant/ 
[marijuana] [a controlled substance] [a controlled substance ana- 
logue] [a drug] [a substance affecting the central nervous system] 
[or any combination thereof]. The degree of intoxication must be 
such that it impairs the operator’s ability to safely operate a /ves- 
sel subject to registration] [commercial vessel] by depriving the 
operator of the clearness of mind and control of / ae [herself] 
which [he] [she] would otherwise possess.’] 


[It is not a defense that the defendant, while under the influ- 
ence of narcotic or barbital drugs, was or had been entitled to use 
such drugs under the laws of this state.]® 


[It is an exception to this offense that at the time of the al- 
leged intoxication the vessel was moored or anchored.]’ 


COMMENTS 


1. Boating under the influence is a Class A misdemeanor. A first offense is 


47.C.A. § 69-9-217(b)(2). °TC.A, § 69-9-217(c). 

5 . . s 

This definition was taken from 7 
T.C.A. § 55-10-401(1), the DUI statute. T.C.A. § 69-9-217(n). 
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punishable by a fine of not less than two hundred fifty dollars ($250) nor 
more than two thousand five hundred dollars ($2,500), and confinement 
for up to eleven (11) months and twenty-nine (29) days. In the discretion 
of the court, the person’s privilege to operate any vessel subject to 
registration on the public waters of the state shall be suspended: for a 
period not to exceed one (1) year. A second offense carries a fine of not 
less than five hundred dollars ($500) nor more than two thousand five 
hundred dollars ($2,500), and confinement for a period not to exceed 
eleven (11) months and twenty-nine (29) days, and the court shall pro- 
hibit such convicted person from operating any vessel subject to registra- 
tion on the public waters of the state for a period of two (2) years. A 
third or subsequent conviction is punishable by a fine of not less than 
one thousand dollars ($1,000) nor more than five thousand dollars 
($5,000) and confinement for not less than thirty (30) days nor more 
than eleven (11) months and twenty-nine (29) days, and the court shall 
prohibit such person from operating any vessel subject to registration on 
the public waters of the state for a period of not less than three (3) years 

_ nor more than ten (10) years. T.C.A. § 69-9-219(c)(1). In addition, the 
court, in its discretion, may require any defendant to remove litter from 
public areas, playgrounds, picnic ramps and areas giving the public ac- 
cess to the public waters of the state or to work in a recycling center or 
other appropriate location for any prescribed period of time in addition 
to any of the penalties otherwise provided in this section. T.C.A. § 69-9- 
219(c)(2), 
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CHAPTER 39 
MISCELLANEOUS 


T.P.1.—Crim. 39.01 Misapplication of contract payments 

T.P.I.—Crim. 39.02 Interception of cellular or cordless 
telephone transmissions 

T.P.I.—Crim. 39.03 Unlawful photographing in violation of 
privacy 

T.P.1.—Crim. 39.04 Illegal wiretapping or electronic 

surveillance | 
T.P.I.—Crim. 39.05(a) Criminal Gang Offense Supplemental 


Instruction (Criminal Gang Member) 
(Only for offenses committed on or 
after 4/28/16) 


T.P.I.—Crim. 39.05(b) Criminal Gang Offense Supplemental 
Instruction (Criminal Gang Initiation) 
(Only for offenses committed on or 


after 4/28/16) 
T.P.I.—Crim. 39.06 Persons improperly on school premises 
T.P.I.—Crim. 39.07 Observation without consent 
T.P.I.—Crim. 39.08 Unlawful recording of theatrical motion 
picture 


T.P.I.—Crim. 39.09 Unlawful Exposure 


T.P.1.—Crim. 39.01 Misapplication of contract 
payments 


Any person who commits the offense of misapplication of 
contract payments is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that payment was made to the defendant by /insert al- 
leged victim’s name] to improve certain real property; 


39.01 
'N.C.A. § 66-11-138. 
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and 


(2) that the defendant used the proceeds of this payment 
for a purpose other than to pay for labor or materials to 
improve the property; 


and 


(3) that some amount for the labor or materials remained 
unpaid, and the defendant was or could have been liable 
for that payment; 


and 
(4) that the defendant acted with the intent to defraud. 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.’ 


“Intent to defraud” may be inferred® by use of the proceeds 
for any purpose other than the payment of such unpaid amount.‘ 


Comments 


1. Misapplication of contract payments is a Class E felony. T.C.A. § 66-11- 
138. 


27.C.A. § 39-11-106. T.P.1.—Crim. 42.19, Inferences. 


‘The trial judge should instruct ‘TCA. § 66-11-140. 
the jury with respect to inferences. See 
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T.P.1.—Crim. 39.02 Interception of cellular or 
cordless telephone 
transmissions 


Any person who commits the offense of intercepting cellular 
or cordless telephone transmissions is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' , 


[Part A: 


(1) that the defendant recorded a communication transmit- 
ted between /two (2) cellular telephones] [a cellular radio 
telephone and a landline telephone] [a cordless telephone 
and a cellular radio telephone]; 


and 


(2) that the defendant did not have the consent of at least 
one (1) party to the communication; — 


and 


(3) that the defendant acted intentionally in recording the 
communication; 


and 


(4) that the defendant acted knowingly in publishing, 
distributing or otherwise disseminating the 
communication.] 


or 
[Part B: 


(1) that the defendant disseminated a communication 
transmitted between /two (2) cellular telephones] [a cel- 
lular radio telephone and a landline telephone] [a cord- 
less telephone and a cellular radio telephone]; 


$9.02 § 39-13-604(b), 
'T.C.A. § 39-13-604(a) and T.C.A. 
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and 


(2) that the defendant did not have the consent of at least 
--one (1) party to the communication; 


and 
(3) that the defendant acted intentionally.] 
or | 
[Part C: 


(1) that the defendant disseminated a communication 
transmitted between /two (2) cordless telephones] [a 
cordless telephone and a landline telephone]; 


and 


(2) that the dissemination was not authorized by court or- 
der; 


and 
(3) that the defendant acted intentionally.] 


(“Cellular radio telephone” means a wireless telephone au- 
thorized by the federal communications commission to operate in 
the frequency bandwidth reserved for cellular radio telephones.’] 


“Communication” includes, but is not limited to, communica- 
tions transmitted by voice, data or image, including facsimile.® 


(“Cordless telephone” means a two-way, low power com- 
munication system, consisting of two (2) parts, a “base” unit 
which connects to the public switched telephone network and a 
handset or “remote” unit, that are connected by a radio link and 
authorized by the federal communications commission to operate 
in the frequency reserved for cordless telephones.*] 


27.C.A. § 39-13-604(a)(1)(A). “*T.C.A. § 39-13-604(a)(1)\(C). 
8T.C.A. § 39-13-604(a)(1)(B). 
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“Disseminating” means the playing or duplicating of the re- 
cording in a manner other than authorized by this law.” 


(“Party” means only those individuals who participate in a 
conversation and whose presence as participants is known to all 
other participants.*] 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.”] 


[“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.]® 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]° 


[It is an exception to this offense: 


(1) that a public utility or wireless communications provider 
was engaged in the business of providing communica- 
tions services and facilities; or that the officers, employ- 
ees, or agents thereof, engaged in the acts otherwise 
prohibited for the purpose of construction, maintenance, 
conduct, technological research, or operation of the ser- 
vices and facilities of the public utility; 


(2) that any instrument, equipment, facility, or service was 
furnished and used pursuant to the tariffs of the public 
utility; 


(3) that any telephone communication system was used for 
communication within a state, county or municipal cor- 
rectional facility. 


5T.C.A. § 39-13-604(a)(1)(D). 87 C.A. § 39-11-106. 

6 

T.C.A. § 39-13-604(a)(1)(E). °1C.A. § 39-11-301(a)(2). 
"T.C.A. § 39-11-106. 
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If the defendant proves this exception by a preponderance of the 
evidence,”° you must find [him] [her] not guilty.]" 


Comments 


1. A violation of this statute is a Class A misdemeanor unless the defendant 
knowingly publishes, distributes or otherwise disseminates to another the 
intercepted or recorded communication, in which case it is a Class E felony. 
T.C.A. § 89-13-604(c)(1) and T.C.A, § 39-18-604(c)(2). 


2. The Committee is of the opinion that the language of T.C.A. § 39-13- 
604(d) are words “of similar import” as the term is used in T.C.A. § 39-11-202 
(Exceptions). 


3. Note that this statute also includes three exceptions related to the 
judicial system. 


First, if there is probable cause to believe that the health, safety and welfare 
of a minor is in jeopardy, then a judge of a court of record having domestic rela- 
tions jurisdiction may authorize the interception, Aaa and dissemination 
of communications. T.C.A. § 39-13-604(e). 


Second, law enforcement officers and others with judicial purview may rec- 
ord otherwise protected communications if the preservation and retention of 
those communications is pertinent to a criminal investigation. However, the 
person must follow an elaborate procedure set forth at T.C.A. § 39-13-604(g). 


Third, upon a showing of probable cause that a felony has been or is about 
to be committed, an authorized judge may permit recordation and dissemina- 
tion of otherwise protected communications. T.C.A. § 39-13-604(h). 


In the event you have a case where an individual is charged with this of- 
fense, but is claiming that the activity fell under one of these exceptions related 
to the judicial system, you must refer to the particular statutory provision 
relied upon by the defendant and include that exception in your instructions to 
the jury, similarly to the exceptions listed in the pattern under the heading “It 
is an exception to this offense.” 


TN C.A. § 39-11-202(d). The trial "T.C.A. § 39-13-604(d). 
judge should utilize T.P.I1.—Crim. 42. 
01, Preponderance of evidence. 
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T.P.1.—Crim. 39.03 Unlawful photographing in 


violation of privacy 


Any person who commits the offense of unlawful photograph- 
ing an individual in violation of privacy is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' | 


(1) 


(2) 


(3) 


(4) 


(5) 


that the defendant /photographed an individual] [caused — 
an individual to be photographed]; 


and 


that the photograph would offend or embarrass an 
ordinary person if such person appeared in the photo- 


graph; 
and 


that the photograph was taken for the purpose of sexual 
arousal /and/ [or/ gratification of the defendant; [For 
crimes occurring after July 1, 2000, the language 
changed from “and” to “or.” ] 


and 


that the photograph was made without the prior effec- 
tive consent of /the individual photographed, if an adult] 
[,in the case of a minor, the minor’s parent or guardian]; 


and 


that the individual in the photograph /for offenses 
committed on or after 1/1/11: had/ [for offenses com- 
mitted prior to 1/1/11: was in a place where there was] 
a reasonable expectation of privacy; 


39.03 


IT'C.A. § 39-13-605. 
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and 


(6) that the defendant acted knowingly in taking the 
photograph or in causing it to be taken;. 


land] 


[((7) _ that the defendant disseminated or permitted the dis- 
semination of the photograph to any other person.]? 


land] 


(8) Only for offenses committed on or after 7/1/14: 
that the alleged victim was under the age of thirteen 
(13) when the photograph was taken.]* 


[“Disseminating” means the playing or duplicating of the re- 
cording in a manner other than authorized by this law.]* 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[(a) . induced by deception or coercion [the trial judge should 
include in the instruction applicable language from the 
statutory definitions for deception® or coercion’ if fairly 
raised in the proof/';| or 


[((b). given by a person the defendant knows is not autho- 
rized to act as an agent;]| or 


[((c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or 


[(d) given solely to detect the commission of an offense].° 


“Photograph” means any photograph or photographic repro- 
duction, still or moving, or any videotape or live television trans- 


' 2n'C.A, § 39-13-605(d)(2). See — 5T.C.A. § 39-11-106. 
Comment 1. ®T.C.A, § 39-11-106. 
°T.C.A. § 39-13-605(d). See Com- "State v. Pope, 427 S.W.3d 363 
ment 1. (Tenn. 2013). 
47.C.A. § 39-13-604(a)(1)(D). ®1C.A. § 39-11-106. 
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mission of any individual [only use for offenses committed 
prior to 1/11/11: so that such individual is readily identifiable.]° 


[Only for offenses committed on or after 7/1/18: An indi- 
vidual has a “reasonable expectation of privacy,” regardless of the 
location where a photograph is taken, if: 


(A) The photograph is taken in a manner that would 
offend or embarrass a reasonable person; and 


(B) The photograph depicts areas of the individual’s 
body, clothed or unclothed, that would not be visible to 
ordinary observation but for the offensive or embarrassing 
manner of photography.]"° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result." 


The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.” 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


Comments | 


1. A violation of this offense is a Class A misdemeanor unless the jury finds 
the defendant either disseminated or permitted the dissemination of the 
photograph to another person, or (for offenses committed on or after 7/1/14) the 
victim was under age 13, in which case it is a Class E felony. If the jury finds 
both of those elements present, it is a Class D felony. T.C.A. § 39-13-605(d). A 
defendant who commits this offense as an E or D felony must register as a sex 
offender. T.C.A. § 40-39-202(20)(A)(xxii). For misdemeanor offenses committed 
on or after 7/1/16, the trial judge may also order, after taking into account the 
facts and circumstances surrounding the offense, including the offense for which 
the person was originally charged and whether the conviction was the result of 
a plea bargain agreement, that the person be required to register as a sexual 


°T.C.A. § 39-16-605(b)(1). 1C.A. § 39-11-301(a)(2). 
'T'C.A. § 39-16-605(b)(2). nC. A. § 39-11-106. 
"1 C.A. § 39-11-106. 
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offender. T.C.A. § 39-13-605(f) and T.C.A. § 40-39-202(20)(A)(xxiv). 
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T.P.1.—Crim. 39.04 Illegal wiretapping or 
electronic surveillance 


Any person who commits the crime of [illegal wiretapping] 
[illegal electronic surveillance] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


[Part A: 


(1) that the defendant /intercepted or attempted to intercept] 
[procured another person to intercept or attempt to inter- 
cept/ any wire, oral, or electronic communication; 


, and 
(2) that the defendant acted intentionally.] 
or 
[Part B: 


(1) that the defendant /used or attempted to use/ [procured 
another person to use or attempt to use/ any electronic, 
mechanical or other device to intercept any oral com- 
munication when /the device was affixed to, or transmit- 
ted a signal through, a wire, cable, or other like connec- 
tion used in wire communication] [the device transmitted 
communications by radio] [the device interfered with the 
transmission of the communication], 


and 
(2) that the defendant acted intentionally.] 
or 
[Part C: 


(1) that the defendant /disclosed or attempted to disclose to 


39.04 T.C.A. § 39-13-601(b)(6). 
'T.C.A. § 39-13-601(a)(1) and 


1230 


Ch, 39 


(2) 


[Part.D: 


(1) 


(2) 
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another person] [used or attempted to use] the contents 
of any wire, oral, or electronic communication, knowing 
or having reason to know that the information was 
obtained through the interception of a wire, oral, or 
electronic communication; 


and 


that the defendant acted intentionally. | 


or 


that the defendant intercepted a wire, oral, or electronic 
communication for the purpose of committing /____/, 
a criminal act; /Include here the elements of the crime(s) 
alleged]. | 


and 


that the defendant acted either intentionally, knowingly 
or recklessly. |? 


[See footnote 2 below.]| 


(“Contents,” when used with respect to any wire, oral, or 
electronic communication, includes any information concerning 
the substance, purport, or meaning of that communication.*| 


(“Electronic communication” means any transfer of signs, 
_ signals, writing, images, sounds, data, or intelligence of any 
nature transmitted in whole or in part by the aid of wire, radio, 
electromagnetic, photooptical, or photoelectronic facilities, but 
does not include: 


(a) 


[only for offenses committed prior to 7/1/09: the 
radio portion of a cordless telephone communication that 


27.C.A. § 839-11-302(b) and T.C.A. offense. Because the elements, of the 
§ 39-11-302(c) and accompanying Sen- offense include “for the purpose of,” 
tencing Commission Comment. The ome trial judges believe that only 
Committee is of the opinion that the ‘jntent” should be charged for Part D 
definitions of “knowingly” and “reck- of this offense. 
lessly,” although statutorily required, | 
are in conflict with the elements of the °T.C.A. § 40-6-303(4). 
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is transmitted between the cordless telephone handset 
and the base unit]; 


(b) any wire or oral communication; 


(c) any communication made through a tone-only paging 
device; | 


(d) any communication from a “tracking device” [as defined 
in 1o,Us -Cesicguiat 


[“Electronic, mechanical, or other device” means any device 
or apparatus which can be used to intercept a wire, oral, or 
electronic communication other than: 


(a) any telephone or telegraph instrument, equipment or fa- 
cility, or any component of one, that was: 


(i) furnished to the subscriber-or user by a provider of 
wire or electronic service in the ordinary course of 
business and being used by the subscriber or user in 
the ordinary course of its business or furnished by 
such subscriber for connection to the facilities of such 
service and used in the ordinary course of its busi- 
ness; or 


(ii) being used by a provider of wire or electronic com- 
munication service in the ordinary course of its busi- 
ness; or 


(iii) being used by an investigative or law enforcement 
officer in the ordinary course of such person’s 
duties; 


(b) a hearing aid or similar device being used to correct 
sub-normal hearing to not better than normal.*] 


47. C.A. § 40-6-303(7). In the ing device” is fairly raised, the trial 


statutory definition, the citation to the judge should consult its current defi- 
U.S. Code is mentioned. It is suggested ition in the U.S. Code and insert the 


that if “tracking device” is not fairly Proper definition here, omitting the 
raised by the proof, this part of the Code cite. 
definition should be omitted. If “track- °T.C.A. § 40-6-303(9). 


1232 


Ch. 39 


MISCELLANEOUS 39.04 


“Intercept” means the aural or other acquisition of the 
contents of any wire, electronic, or oral communication through 
the use of any electronic, mechanical, or other device.® 


(“Investigative or other law enforcement officer” means: 


(a) in all counties having a population in excess of two 
hundred and fifty thousand (250,000) according to the 
1990 federal census or any subsequent federal census: 


(i) any officer of this state or a political subdivision of 
the state, who: 


a) 


b) 


is empowered by law to conduct investigations 
of or to make arrests for offenses involving crim- 
inal homicide or criminal conspiracy; and 


has successfully completed a training course on 
the interception and use of wire, oral, and 


electronic communications approved by the Ten- 


nessee peace officer standards and training com- 
mission or the Tennessee bureau of investiga- 
tion; or 


(ii) any attorney authorized by law to prosecute crimi- 
nal homicide or criminal conspiracy; or 


(b) in all other counties: 


(i) an agent of the Tennessee bureau of investigation, 
who: | 


a) 


b) 


is empowered by law to conduct investigations 
of or to make arrests for criminal homicide or 
criminal conspiracy; and 


has successfully completed a training course on 
the interception and use of wire, oral, and 
electronic communications approved by the 
bureau; or 


67.C.A. § 40-6-303(11). 
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(ii) any attorney authorized by law to prosecute crimi- 
nal homicide or criminal conspiracy.’] | 


“Oral communication” means any oral communication ut- 
' tered by a person exhibiting an expectation that such communica- 
tion is not subject to interception under circumstances justifying 
such expectation, but “oral communication” does not include any 
electronic communication.’ 


(“Provider of wire or electronics communication service” 
means an entity which holds itself out to the public as engaged in 
the business of transmitting messages through the use of wire 
communication or electronic communication.*| 


(“Wire communication” means any aural transfer made in 
whole or in part through the use of facilities for the transmission | 
of communications by the aid of wire, cable, or other like connec- 
tion between the point of origin and the point of reception (includ- 
ing the use of such connection in a switching station) furnished 
or operated by any person engaged as a provider of wire or 
electronic communications service in providing or operating such 
facilities for the transmission of communications, and includes 
any electronic storage of such communication. “Wire communica- 
tion” does not include the radio portion of a cordless telephone 
communication that is transmitted between the cordless tele- 
phone handset and the base unit.'"] 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result." 


[“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.]" 


["Recklessly” means that a person acts recklessly with re- 


™1.C.A. § 40-6-303(12). ON C.A. § 40-6-303(18). 
®T.C.A. § 40-6-303(14), "1C.A. § 39-11-106. 
°T.C.A. § 40-6-303(15). "2A. § 39-11-106. 
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spect to circumstances surrounding the conduct or the result of 
the conduct when the person is aware of, but consciously 
disregards, a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the accused person’s 
standpoint.]" 


Comments 


1. Illegal wiretapping and electronic surveillance under T.C.A. § 39-13- 
603(a), the elements of which are given in Parts A, B and C of this charge, is a 
Class D felony, pursuant to T.C.A. § 39-13-6002. Illegal wiretapping and 
electronic surveillance under T.C.A. § 39-13-603(b)(6), the elements of which are 
given in Part D of this instruction, has no stated punishment and, therefore, 
pursuant to T.C.A. Ole 11-111 and T.C.A. § 39-11-114, is a Class A 
misdemeanor. | 


2. The trial judge should utilize, where relevant, T.P.1—Crim. 4.01, Crimi- 
nal attempt. 


3. There are numerous exceptions listed in T.C.A. § 89-13-601 and T.C.A. 
§ 39-18-603, such as being an employee of a communications business, acting in 
good faith on a court order, and having the consent of one of the parties. The 
trial judge should charge any exceptions fairly raised by the proof and consult 
T.C.A. § 40-6-303 for the definitions of any additional terms mentioned in the 
exceptions charged. The Committee recommends that the trial judge use the fol- 
lowing language: 


“It is an exception to this offense that /. /. If the defendant 
proves this exception by a preponderance of the evidence, peut must 
find [him] [her] not guilty.” 





The trial judge should then instruct the jury regarding preponderance of 
the evidence. See T.P.I1.—Crim. 42.01, Preponderance of evidence. 


4, If the definition of an offense within Title 39 does not plainly dispense 
with a mental element, intent, knowledge or recklessness suffices to establish 
the culpable mental state. T.C.A. § 39-11-301(c). Therefore, the Committee is of 
the opinion that the definitions of “intentionally,” “knowingly,” and “recklessly” 
are statutorily required and should be charged if Part D is the offense charged. 
See also footnote 2. 


'81.C.A, § 39-11-106. 
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T.P.I.—Crim. 39.05(a) Criminal Gang Offense 
Supplemental Instruction 
(Criminal Gang Member) 
(Only for offenses 
committed on or after 
4/28/16)' 


Members of the jury, you have found the defendant, / 

/, guilty of the offense of / _________/. It is now your duty 

to determine certain facts which may affect the sentence the 

defendant will receive for this offense.? In making these determi- 

nations, you will take with you the indictment and the Court’s 

previous written instructions. You should follow such previous 

instructions as to the law of consideration of evidence, delibera- 

tions, reasonable doubt, witnesses and any other relevant 
matters. Each verdict you reach must be unanimous. 


You will first determine if the defendant, at the time of com- 
mitting that offense, committed a “criminal gang offense.” 


“Criminal gang offense” means the [commission of] [at- 
tempted commission of] [facilitation of] [solicitation of] [conspir- 
acy to commit] any [ here name an offense listed in TCA §$ 40-35- 
121(a)(3)(B) J. 


You are to take with you the court’s previous instructions 
along with this supplemental instruction, the indictment and all 
exhibits entered into evidence and complete the verdict form or 
forms as directed below. Your verdict must be unanimous as to 
all findings on the verdict forms. 


VERDICT FORM “A” 

Was the offense of / ________ / a “criminal gang offense”? 
COU Ue 

Yes 2 

Noe. 
Counte= = 

39.05(a) NCA. § 40-35-121. 
‘See Comment One. °T.C.A. § 40-35-121(a)(3). 
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If your verdict is “No,” you will go no further and you will 
report your verdict. However, if your verdict is “Yes,” you will 
proceed to determine whether or not the defendant was a “crimi- 
nal gang member.” | 


A “criminal gang member” is a person who is a member of a 
criminal gang, who meets two (2) or more of the following criteria: 


(A) 
(B) 


(C) 


(D) 


(EK) 


(F) 


Admits to criminal gang involvement; 


Is identified as a criminal gang member by a parent or 
guardian; 


Is identified as a criminal gang member by a docu- 
mented reliable informant; 


Resides in or frequents a particular criminal gang’s 
area, adopts their style or dress, their use of hand signs 
or their tattoos and associates with known criminal 
gang members; 


Is identified as a criminal gang member by an informant 
of previously untested reliability and the identification 
is corroborated by independent information; 


Has been arrested more than once in the company of 
identified criminal gang members for offenses that are 
consistent with usual criminal gang activity; 


or 
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(G) Is identified as a criminal gang member by physical ev- 
idence such as photographs or other documentation.‘ 


A “criminal gang” is a formal or informal ongoing organiza- 
tion, association or group consisting of three (3) or more persons 
that has: 


(A) As one (1) of its activities the commission of criminal 
gang offenses; 


and 


(B) Two (2) or more members who, individually or collec- 
tively, steals in or have engaged in a UR of criminal gang 
activity.” | 


“Pattern of criminal gang activity” means prior convictions 
for the commission or attempted commission of, facilitation of, so- 
licitation of, or conspiracy to commit: ? 


(i) two (2) or more criminal gang offenses that are clasaified 
as felonies; Us 


or 


(ii) three (3) or more criminal gang offenses that are classi- 
fied as misdemeanors; 


or 


(iii) one (1) or more criminal gang offenses that are classi- 
fied as felonies and two (2) or more criminal gang offen- 
ses that are classified as misdemeanors; 


and 


(iv) the criminal gang offenses are committed on “separate 
occasions;” 


and 


41. C.A. § 40-35-121(a)(2). °T.C.A. § 40-35-121(a)(1). 
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(v) the criminal gang offenses are committed within a five- 
year period.® 


“Prior conviction” means a criminal gang offense for which'a 
criminal gang member was convicted prior to the commission of 
the instant criminal gang offense by the defendant. “Prior convic- 
tion” includes convictions under the laws of any other state, 
government or country that, if committed in this state, would 
have constituted a criminal gang offense. [ [ ] is a crimi- 
nal gang offense./’ Convictions for multiple criminal gang offen- 
ses committed as part of a single course of conduct within twenty- 
four (24) hours are not committed on “separate occasions.” 
[However, acts that constitute criminal gang offenses committed 
prior to 7/1/13 during the perpetration of which the defendant 
knowingly caused, or threatened to cause, death or bodily injury 
to another person or persons, specifically including rape of a 
child, aggravated rape or rape; or resulted, or was intended to 
result, in the defendant’s receiving income, benefit, property, 
money or anything of value from the commission of any ag- 
gravated burglary, or from the illegal sale, delivery, or manufac- 
ture of a controlled substance, controlled substance analogue, or 
firearm, shall not be construed to be a single course of conduct.]® 


VERDICT FORM “B” 


Was the defendant a “criminal gang member” at the time of 
committing the underlying “criminal gang offense”? In order to 
find the defendant guilty of being a “criminal gang member,” you 
must unanimously find that, at the time of the “criminal gang of- 
fense” at least two (2) of the criteria listed below were true be- 
yond a reasonable doubt. Please indicate each of your findings by 
marking with an “X” either “Yes” or “No.” That the defendant, at 
the time of the offense: 


(A) had admitted to criminal gang involvements; Yes ___ No 


seperate 


®T.C.A. §.40-35-121(a)(4)(A). 

7Tn the event that a conviction 
from a jurisdiction other than Tennes- 
see is not specifically named the same 
as a criminal gang offense, the ele- 
ments of the offense in the other juris- 
diction shall be used by the Tennessee 


court to determine if the offense is a 
criminal gang offense.” T.C.A. § 40-35- 
121(a)(4)(B)Gi. 


®1C.A. § 40-35-121(a)(4)(B). 


°T.C.A. § 40-35-121(a)(4)(B)(iii) 
and (a)(3)(A). 
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(B) had been identified as a criminal gang member by a parent 
or guardian; Yes ___ No ___ 


(C) had been identified as a criminal gang member by a 
documented reliable informant; Yes ___ No —_~ 


(D) . resided in or frequented a particular criminal gang’s area, 
adopted their style or dress, their use of hand signs or their tat- 
toos, and associated with known criminal gang members; Yes 
NO pee. 


(E) had been identified as a criminal gang member by an 
informant of previously untested reliability and such identifica- 
tion has been corroborated by independent information; Yes —_— 
NO pe 


(F) had been arrested more than once in the company of identi- 
fied criminal gang members for offenses which are consistent 
with usual criminal gang activity; Yes ___ No —___ 


(G) had been identified as a criminal gang member by physical 
evidence such as photographs or other documentation. Yes —__ 
Nosiibe 


Does the jury find the defendant was a “criminal gang member” 
by unanimously finding that, at the time of the “criminal gang of- 
fense,” at least two (2) of the above criteria were true beyond a 
reasonable doubt? 


NOSp cee fe ecb 
NOL ek Be 


FOREPERSON 


If your verdict is “No,” you will go no further and you will report 
your verdict. However, if your verdict is “Yes,” you will proceed to 
determine whether or not the “criminal gang offense” was com- 
mitted /at the direction of] [in association with] [for the benefit of] 
[the defendant’s criminal gang] [a member of the defendant’s crim- 
inal gang]."° 


1On CLA. § 40-35-121(b)(2). 
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Does the jury find the “criminal gang offense” was committed /at 
the direction of] [in association with] [for the benefit of] [the 
defendant’s criminal gang] [a member of the defendant’s criminal 
gang/ beyond a reasonable doubt? 


Yesnizes: 


N6Ge*-88 


FOREPERSON 


[THE TRIAL JUDGE SHOULD ONLY GIVE THE FOLLOWING 
INSTRUCTION IF IT IS ALLEGED IN THE INDICTMENT 
THAT THE DEFENDANT WAS ALSO A LEADER OR ORGA- 
NIZER OF THE CRIMINAL GANG AT THE TIME THE OF- 
FENSE WAS COMMITTED]: 


If your verdict is “No,” you will go no further and you will 
report your verdict. However, if your verdict is “Yes,” you will 
proceed to determine whether or not the defendant was also a 
leader or organizer of the criminal gang at the time the offense 
was committed. Your verdict must be unanimous. 


VERDICT FORM “D” 


Was the defendant a leader or organizer of the “criminal 
gang” at the time the “criminal gang offense” was committed? 


V.Ggro = 


Woe tee 


Foreperson 


COMMENTS 


1. In State v. Devonte Bonds, No. E2014-00495-CCA-R3-CD, 2016 WL 
1403286 (Tenn. Crim. App. April 7, 2016), T.C.A. § 40-35-121 was found to be 
unconstitutional in that it did not require the underlying offense to possess a 
“nexus to a defendant’s gang affiliation, and therefore, a defendant’s own crimi- 
nal conduct.” Id. at *47. As a consequence, 2016 Tenn. Pub. Acts, ch. 1034, eff. 
4/28/16, was enacted as an attempt to remedy this shortcoming by amending 
the definition of “criminal gang” to add that it has as one of its “primary activi- 
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ties the commission of criminal gang offenses,” and adding as an element of 
enhancement that the criminal gang offense must have been committed “at the 
direction of, in association with, or for the benefit of, the defendant’s criminal 
gang or a member of the defendant’s criminal gang.” T.C.A. § 40-35-121. 


2. A criminal gang offense committed by a defendant who was a criminal 
gang member at the time of the offense shall be punished one (1) classification 
higher than the classification of the offense committed. T.C.A. § 40-35-121(b). If 
the criminal gang offense subject to enhancement one classification higher is a 
Class A felony, the presumptive sentence for the offense shall be the maximum 
sentence within the range from which the defendant is to be sentenced. T.C.A. 
§ 40-35-121(d). A criminal gang offense committed by a defendant who was a 
criminal gang member at the time of the offense shall be punished two (2) clas- 
sifications higher than the classification established by the specific statute 
creating the offense committed if the criminal gang member was also a leader 
or organizer of the criminal gang at the time the offense was committed. T.C.A. 
§ 40-35-121(e). If the offense is a Class A or B felony, the defendant shall be 
sentenced as a Class A felon and the presumptive sentence for the offense shall 
be the maximum sentence within the range from which the defendant is to be 
sentenced. T.C.A. 40-35-121(f). 


3. If the defendant is charged with a criminal gang offense and the district 
attorney general intends to seek enhancement of the punishment, the indict- 
ment, in a separate count, shall specify, charge and give notice of the subsection 
under which enhancement is alleged applicable and of the required prior convic- 
tions constituting the gang’s pattern of criminal gang activity. T.C.A. § 40-35- 
121(g). 


4, Voir Dire — J udges may be concerned about the issue of “gang activity” 
as an issue for inquiry in voir dire and the opening statements of the attorneys 
before the jury which will first try the underlying felony. In United States v. 
Jobson, 102 F, 3d 214 (6*" Cir., Kennedy 1996), the District Court was reversed 
for failure to treat “gang membership” as being limited to Fed. R. Evid. 404 (b) 
admissibility. The relevance of “gang activity” under Tenn. R. Evid. 401 and — 
Tenn. R. Evid 403 (balancing of the probative value of the evidence against 
potential prejudice to defendant) should be considered before the admission of 
the evidence of “gang activity” in trying the underlying crime. If admissible, the 
trial judge should instruct the jury as to the limited use of Tenn, R. Evid. Rule 
404(b) evidence. 


5. Hearsay evidence — Members of the committee expressed concern that 
the legislature in creating this enhancement provision of the law dealing with 
“criminal gang offenses” invited hearsay evidence and therefore may constitute 
constitutional confrontation violations. On occasion hearsay is legislatively al- 
lowed such as under the provisions of T.C.A.§ 40-35-209(b) (Sentencing Hear- 
ing) in that during a sentencing hearing hearsay evidence is addressed by al- 
lowing “reliable hearsay”. . . “if the opposing party is accorded a fair 
opportunity to be heard.” Also, in T.C.A. § 39-13-204 (c) (Sentencing for First 
Degree Murder), hearsay may be entertained by the jury “provided the 
defendant is accorded a fair opportunity to rebut any hearsay statement so 
admitted.” However, the legislature did not address hearsay under this legisla- 
tion found in T.C.A. § 40-35-121 “Criminal ane Offenses — Enhanced Punish- 
ment — Procedure.” 
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T.P.I1.—Crim. 39.05(b) Criminal Gang Offense 
Supplemental Instruction 
(Criminal Gang Initiation) 
(Only for offenses 
committed on or after 
4/28/16)' 


Members of the jury, you have found the defendant, / 
_____ ], guilty of the offense of / ________ /. It is now your duty 
to. determine certain facts which may affect the sentence the 
defendant will receive for this offense.? In making these determi- 
nations, you will take with you the indictment and the Court’s 
previous written instructions. You should follow such previous 
instructions as to the law of consideration of evidence, delibera- 
tions, reasonable doubt, witnesses and any other relevant 
matters. Each verdict you reach must be unanimous. | 


You will first determine if the defendant, at the time of com- 
mitting that offense, committed a “criminal gang offense.” 


“Criminal gang offense” means the [commission of] [at- 
tempted commission of] [facilitation of] [solicitation of] [conspir- 
acy to commit] any [ here name an offense listed in TCA §$ 40-35- 
121(a)(3)(B) ].8 | 


You are to take with you the court’s previous instructions 
along with this supplemental instruction, the indictment and all 
exhibits entered into evidence and complete the verdict form or 
forms as directed below. Your verdict must be t unanimous as to 
all findings on the verdict forms. 


VERDICT FORM “A” 

Was the offense of / ____-__ / a “criminal gang offense”? | 
Out ie 

NANT Ae 

ING 
Count —-— 

39.05(b) *T.C.A. § 40-35-121. 
‘See Comment One. °T.C.A. § 40-35-121(a)(3). 
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Yesxual 


FOREPERSON 


If your verdict is “No,” you will go no further and you will 
report your verdict. However, if your verdict is “Yes,” you will 
proceed to determine whether or not the defendant committed 
the offense for the purpose of and with the intent to fulfill an ini- 
tiation or other requirement for joining a “criminal gang.” 


A “criminal gang” is a formal or informal ongoing organization, 
association or group consisting of three (3) or more persons that 
has: 


(A) As one (1) of its activities the commission of criminal gang 
offenses; 


and 


(B) Two (2) or more members who, individually or collectively, 
engage in or have engaged in a pattern of criminal gang 
activity.’ 


“Pattern of criminal gang activity” means prior convictions for 
the commission or attempted commission of, facilitation of, solici- 
tation of, or conspiracy to commit: 


(i) two (2) or more criminal gang offenses that are classified as 
felonies; 


or 


(ii) three (3) or more criminal gang offenses that are classified 
as misdemeanors; 


47. C.A. § 40-35-121(a)(1). 
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or 


(iii) one (1) or more criminal gang offenses that are classified as 
felonies and two (2) or more criminal gang offenses that are 
classified as misdemeanors; 


and 
(iv) the criminal gang offenses are committed on “separate occa- 
sions;” 


and 


(v) the criminal gang offenses are committed within a five-year 
period.” 


“Prior conviction” means a criminal gang offense for which a 
criminal gang member was convicted prior to the commission of 
the instant criminal gang offense by the defendant. “Prior convic- 
tion” includes convictions under the laws of any other state, 
government or country that, if committed in this state, would 
have constituted a criminal gang offense. / / ] is a.crimi- 
nal gang offense./* Convictions for multiple criminal gang offen- 
ses committed as part of a single course of conduct within twenty- 
four (24) hours are not committed on “separate occasions.”’ 
[However, acts that constitute criminal gang offenses committed 
prior to 7/1/18 during the perpetration of which the defendant 
knowingly caused, or threatened to cause, death or bodily injury 
to another person or persons, specifically including rape of a 
child, aggravated rape or rape; or resulted, or was intended to 
result, in the defendant’s receiving income, benefit, property, 
money or anything of value from the commission of any ag- 
gravated burglary, or from the illegal sale, delivery, or manufac- 
ture of a controlled substance, controlled substance analogue, or 
firearm, shall not be construed to be a single course of conduct.]® 


VERDICT FORM “B” 


Do you unanimously find that the defendant committed the of- 


8T.C.A. § 40-35-121(a)(4)(A). 

&Tn the event that a conviction 
from a jurisdiction other than Tennes- 
see is not specifically names the same 
as a criminal gang offense, the ele- 
ments of the offense in the other juris- 
diction shall be used by the Tennessee 


court to determine if the offense is a 
criminal gang offense.” T.C.A. § 40-35- 
121(a)(4)(B)(ii). 
"T.C.A. § 40-35-121(a)(4)(B). 
®1.C.A. § 40-35-121(a)(4)(B)(iii) 
and (a)(3)(A). 
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fense for the purpose of and with the intent to fulfill an initiation 
or other requirement for joining a “criminal gang”? 


Yes __ 
Nowe 


~ FOREPERSON 


If your verdict is “No,” you will go no further and you will 
report your verdict. However, if your verdict is “Yes,” you will 
proceed to determine whether or not the “criminal gang offense” 
was committed /at the direction of] [in association with] [for the 
benefit of] [the defendant’s criminal gang] [a member of the 
defendant’s criminal gang].° 


VERDICT FORM “C” 


Does the jury find the “criminal gang offense” was committed [at 
the direction of] [in association with] [for the benefit of] [the 
defendant's criminal gang] [a member of the defendant’s criminal 
gang] beyond a reasonable doubt? 


Ves nee 


NO 


FOREPERSON 
COMMENTS 


1. In State v. Devonte Bonds, No. E2014-00495-CCA-R3-CD, 2016 WL 
1403286 (Tenn. Crim. App. April 7, 2016), the court found T.C.A. § 40-35-121 to 
be unconstitutional in that it did not require the underlying offense to possess a 
“nexus to a defendant’s gang affiliation, and therefore, a defendant’s own crimi- 
nal conduct.” Jd. at *47. As a consequence, 2016 Tenn. Pub. Acts, ch. 1034, eff. 
4/28/16, was enacted as an attempt to remedy this shortcoming by amending 
the definition of “criminal gang” to add that it has as one of its “primary activi- 
ties the commission of criminal gang offenses,” and adding as an element of 
enhancement that the criminal gang offense must have been committed “at the 
direction of, in association with, or for the benefit of, the defendant’s criminal 
gang or a member of the defendant’s criminal gang.” T.C.A. § 40-35-121, 


2. A criminal gang offense committed by a defendant who committed the 


°T.C.A. § 40-35-121(b)(2). 
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offense for the purpose of and with the intent to fulfill an initiation or other 
requirement for joining a criminal gang shall be punished one (1) classification 
higher than the classification of the offense committed. T.C.A. § 40-35-121(c). If 
the criminal gang offense subject to enhancement one classification higher 1 is a 
Class A felony, the presumptive sentence for the offense shall be the maximum 
sentence within the range from which the defendant i is to be sentenced. T.C.A. 
§ 40-35-121(d). 


3. If the defendant is charged with a criminal gang offense and the district 
attorney general intends to seek enhancement of the punishment, the indict- 
ment, in a separate count, shall specify, charge and give notice of the subsection 
under which enhancement is alleged applicable and of the required prior convic- 
tions constituting the gang’s pattern of criminal gang activity. T.C.A. § 40-35- 
121(g). 


4. Voir Dire — Judges may be concerned about the issue of “gang activity” 
as an issue for inquiry in voir dire and the opening statements of the attorneys 
before the jury which will first try the underlying felony. In United States v. 
Jobson, 102 F. 3d 214 (6"" Cir., Kennedy 1996), the District Court was reversed 
for failure to treat “gang membership” as being limited: to Fed. R. Evid. 404(b) 
admissibility. The relevance of “gang activity” under Tenn. R. Evid. 401 and 
Tenn. R. Evid 408 (balancing of the probative value of the evidence against 
potential prejudice to defendant) should be considered before the admission of 
the evidence of “gang activity” in trying the underlying crime. If admissible, the 
trial judge should instruct the jury as to the limited use of Tenn. R. Evid. Rule 
404(b) evidence. | 


5. Hearsay evidence — Members of the committee expressed concern that 
the legislature in creating this enhancement provision of the law dealing with 
“criminal gang offenses” invited hearsay evidence and therefore may constitute 
constitutional confrontation violations. On occasion hearsay is legislatively al- 
lowed such as under the provisions of T.C.A.§ 40-35-209(b) (Sentencing Hear- 
ing) in that during a sentencing hearing hearsay evidence is addressed by al- 
lowing “reliable hearsay”. . . “if the opposing party is accorded a fair 
opportunity to be heard.” Also, in T.C.A. § 39-13-204 (c) (Sentencing for First 
Degree Murder), hearsay may be entertained by the jury “provided the 
defendant is accorded a fair opportunity to rebut any hearsay statement so 
admitted.” However, the legislature did not address hearsay under this legisla- 
tion found in T.C.A. § 40-35-121 “Criminal Gang Offenses — Enhanced Punish- 
ment — Procedure.” 
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T.P.I.—Crim. 39.06 Persons improperly on school 
premises | 


Any person who commits the offense of being improperly on 
a [school bus] [school premises] is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven the following essential elements:' 


[Part A: 
(1) That the defendant was on a school bus; 
and 


(2) That the defendant was not a student assigned to that 
bus or school, a member of the staff of the school, a par- 
ent of a student assigned to that bus or school, or any 
other person with lawful or valid business on the bus or 
school premises. | 


or 
[Part B: 


(1) (a) That the defendant was on school grounds during 
school hours; 


or 


(b) That the defendant was inside any school building 
during school hours; 


and 


(2) That the defendant was requested to leave by the school 
principal or any other authorized person and failed to do 
SO; 


and 


(3) That the defendant was not a student assigned to that 


39.06 
'T.C.A. § 49-6-2008. 
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bus or school, a member of the staff of the school, a par- 
ent of a student assigned to that bus or school, or any. 
other person with lawful or valid business on the bus or 
school premises.]| 


Comments 


1. A violation of this section is a Class A misdemeanor. T.C.A. § 49-6- 
2008(c). 
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T.P.1.—Crim. 39.07 Observation without consent 


Any person who commits the offense of observation without 
consent is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


That the defendant did /spy upon] [observe] [view] an in- 
dividual; 


and 
(a) without prior effective consent of said individual; 
or 
(b) such individual was a minor; 
and 


such individual was in a place where there is a reason- 
able expectation of privacy; | 


and 


such viewing would [offend] [embarrass] an ordinary 
person if such person knew they were being viewed; 


and 


such viewing was for the purpose of sexual arousal or 
gratification of the defendant; 


and 


the defendant acted knowingly. 


39.07 


'T'C.A. § 39-13-607. 
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(7) Only for offenses committed on or after 7/1/14: that 
the alleged victim was under the age of thirteen (13) at 
the time. | : 


[It is no defense that the defendant was lawfully on the 
premises where the offense allegedly occurred.| 


[If the person viewed is a minor, it is no defense that the 
minor or the minor’s parent or guardian consented to the 
viewing.| | 


(“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[((a) induced by deception or coercion /the trial judge should 
include in the instruction applicable language from the 
statutory definitions for deception’ or coercion’ if fairly 
raised in the proof/;] or 


[(b) given by a person the defendant knows is not autho- 
rized to act as an agent;] or 


[(c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or 


[((d) given solely to detect the commission of an offense].]° 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.® 


27'0.A, § 39-11-106. (Tenn. 2013). 
37.C.A. § 39-11-106. 57.C.A. § 39-11-106. 
4State v. Pope, 427 S.W.3d 363 67.C.A. § 39-11-106. 
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The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.’ 


“Intentionally” means that.a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscience objective or desire to engage in 
the conduct or cause the result.® 


Comments 
1. Observation without consent is a Class A misdemeanor. If the offense is 


committed on or after 7/1/14 and the victim was under age 13, it is a 
Class E felony. T.C.A. § 39-13-607(d). 


™.C.A. § 39-11-301(a)(2). ®1.C.A. § 39-11-106. 
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T.P.L—Crim. 39.08 Unlawful recording of 
theatrical motion picture 


Any person who commits the unlawful recording of a theatri- 
cal motion picture is guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:' 


(1) that the defendant operated an audiovisual recording | 
function of a device in a facility [that was not a personal 
residence]* where a motion picture was being exhibited; 


and 


(2) that the defendant did not have the consent of the owner 
or lessee of such facility; 


and 


(3) that such operation was for the purpose of recording a 
theatrical motion picture; 


and 
(4) that the defendant acted knowingly. 


“Audiovisual recording function” means the capability of a 
device to record or transmit a motion picture or any part thereof 
by means of any technology.® 


“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.* 


39.08 3T.C.A. § 39-14-110(b). 
'T.C.A. § 39-14-110(a). 4T.C.A. § 39-11-106. 
*T.C.A, § 39-14-110()). , 
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The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.° 


“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.® 


[It is a defense to prosecution for this offense that the 
defendant was a lawfully authorized investigative, law enforce- 
ment protection, or intelligence gathering employee or agent of 
the state or federal government who was operating an audiovi- 
sual device in a facility where a motion picture was being 
exhibited, as part of a lawfully authorized investigative, protec- 
tive, law enforcement or intelligence gathering activity.]’ 


[It is a defense to prosecution for this offense that the 
defendant was operating the audiovisual recording function of a 
device in a retail establishment for the sole purpose of demon- 
strating the use and operation of the device for a prospective 
customer.]° 


Comments 


1. Unlawful recording of a theatrical motion picture is a Class A 
misdemeanor. T.C.A, § 39-14-110(k)(1). 


°T.C.A. § 39-11-301(a)2). ™T.C.A. § 39-14-110(h). 
61.C.A. § 39-11-106. 81.C.A. § 39-14-110(i). 
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T.P.I.—Crim. 39.09 Unlawful Exposure 


Any person who commits the offense of unlawful exposure is 
guilty of a crime. 


For you to find the defendant guilty of this offense, the state 
must have proven beyond a reasonable doubt the existence of the 
following essential elements:’ 


(1) that the defendant, with intent to cause emotional 
distress, distributed an image of the intimate part or parts of 
another identifiable person; 


and 


(2) the image was [photographed] [recorded] under circum- 
stances where the parties agreed or understood that the im- 
age would remain private; 


and 


(3) the person depicted in the image suffered emotional 
distress. 


“Emotional distress” means significant mental suffering or 
distress that may, but does not necessarily, require medical or 
other professional treatment or counseling.’ 


“Intimate part” means any portion of the primary genital 
area, buttock, or any portion of the female breast below the top of 
the areola that is either uncovered or visible through less than 
fully opaque clothing.® 


“Intent” means that a person acts intentionally with respect 
to the nature of the conduct or to a result of the conduct when it 
is the person’s conscience objective or desire to engage in the 
conduct or cause the result.* | 


COMMENTS 


1. Observation without consent is a Class A misdemeanor. T.C.A. § 39-17- 
818(d). The existence of this offense does not preclude prosecution under any 


39.09 17-315(a)(2). 
'TNC.A. § 39-17-318(a). 37T.C.A. § 39-17-318(b)(2). 


2T.C.A. § 39-17-318(b)(1) and 39- 47. C.A. § 39-11-106. 
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other law providing for greater punishment, T.C.A. § 39-17-318(c). 
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DEFENSES 
T.P.I.—Crim. 40.01 Defense: Ignorance or mistake of fact 
T.P.I.—Crim. 40.02 Defense: Intoxication 
T.P.I1.—Crim. 40.03 Defense: Duress 
T.P.I.—Crim. 40.04 Defense: Entrapment 
T.P.I.—Crim. 40.05 Defense: Necessity 
T.P.I.—Crim. 40.06(a) Defense: Self-defense [repealed on May 
22, 2007] 
T.P.I.—Crim. 40.06(b) | ccna Self-defense [enacted May 22, 
T.P.I.—Crim. 40.07 Defense: Defense of third person 
T.P.I.—Crim. 40.08 Defense: Protection of property 
T.P.I.—Crim. 40.09 Defense: Protection of a third person’s 
property 
T.P.I.—Crim. 40.10 | Affirmative defense: Renunciation 


T.P.I.—Crim. 40.11 Defense: voluntary return of victim 
: (Applicable to Custodial Interference 
. | Committed On or After July 1, 2004) 
T.P.1.—Crim, 40.12 [Reserved] | 
T.PI.—Crim. 40.13 Affirmative defense: Claim of right 
(applicable to theft of property or 
services or unauthorized use of 
automobile and other vehicles) 
T.P.I.—Crim. 40.14 Affirmative defense: Claim of 
, restitution, indemnification or 
compensation (applicable to extortion) 


T.P.I.—Crim. 40.15 [Reserved] 

T.P.I1.—Crim. 40.16 Affirmative defense: Insanity (for 
offenses committed on or after July 1, 
1995) 

T.P.I.—Crim. 40.17 Defense: Effective consent 


T.P.L.—Crim. 40.01 Defense: Ignorance or 
mistake of fact 


Included in the defendant’s plea of not guilty is /his/ [her] 
plea that [his] [her/ acts constituting the offense charged were 
the result of ignorance or mistake of fact. 


Ignorance or mistake of fact is a defense to prosecution if 
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such ignorance or mistake negates the culpable mental state of 
the [charged] [included] offense.' 


In this case, the state must prove beyond a reasonable doubt 
the required culpable mental state of the defendant which is 
[insert definition of specific mental state required for charged and 
included offenses] .? 


Although a defendant’s ignorance or mistake of fact may con- 
stitute a defense to the offense /charged] [included/, the defendant 
may be convicted of the offense for which the defendant would be 
guilty if the fact were as the defendant believed.* | 


Ignorance or mistake of a fact of law is never a defense to 
prosecution.* 


If evidence is introduced supporting the defense of ignorance 
or mistake of fact, the burden is on the state to prove beyond a 
reasonable doubt that the defendant did not act through 
ignorance or mistake of fact.” 


If from all the facts and circumstances you find the defendant 
acted through ignorance or mistake of fact, or if you have a rea- . 
sonable doubt as to whether the defendant. acted through 
ignorance or mistake of fact, you must find /him/ [her] not guilty.° 


Comments 


1. The defendant need not testify in order to insure that this general 
defense is raised in the proof. “ ‘[I]n all criminal prosecutions, the accused. . . 
shall not be compelled to give evidence against himself.’ Tenn. Const. Art. 1, § 9; 
U.S. Const. amend. V (“No person . . . shall be compelled in any criminal case 
to be a witness against himself[.]”). Compelling the defendant to waive his right 
not to give evidence against himself or, instead, to provide evidence of his 
mental state to secure his constitutional right to a complete jury instruction is 
an untenable position. For that reason, it is incumbent upon the court to “draw 
all reasonable inferences in the defendant’s favor” and not the defendant to 
provide such proof or inferences.” State v. Cole-Pugh, 588 S.W.3d 254, 263 
(Tenn. 2019). : 


2. The quantum of proof necessary to fairly raise a general defense is less 
than that required to establish a proposition by a preponderance of the evidence. 
To determine whether a’general defense has been fairly raised by the proof, a 


40.01 , _ 4See McGuire v. State, 26 Tenn. 
'T.C.A. § 39-11-502(a). 54 (1846). 
27.C.A. § 39-11-201(a). 5T.C,A. § 39-11-201(a)(3). 
ST.C.A. § 39-11-502(b). | | — ®*1.G.A. § 89-11-203(d), 
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court must consider the evidence in the light most favorable to the defendant 
and draw all reasonable inferences in the defendant’s favor. Whenever admis- 
sible evidence fairly raises a general defense, the trial court is required to 
submit the general defense to the jury. From that point, the burden shifts to the 
prosecution to prove beyond a reasonable doubt that the defense does not apply. 
State v. Hawkins, 406 S.W.3d 121, 129 (Tenn. 2018). 


3. This defense is not available in prosecutions for rape of a child, T.C.A. 
§ 389-138-522, or aggravated sexual battery of a child under the age of thirteen 
(13), T.C.A. § 39-13-504(a)(4), if committed on or after 7/1/95, and in prosecu- 
tions for patronizing prostitution, T.C.A. § 39-13-514, soliciting sexual exploita- 
tion of a minor, T.C.A, § 39-13-529(a), and exploitation of a minor, T,C.A, § 39- 
138-529(b)(1) and (2), if committed on or after 7/1/18. T.C.A. § 39-11-502. 
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T.P.I.—Crim. 40.02 Defense: Intoxication 


Included in the defendant’s plea of not guilty is /his/ [her/ 
plea of intoxication as a defense. 


You have heard evidence concerning the alleged intoxication 
of the defendant at the time of the alleged offense. 


Intoxication itself is generally not a defense to prosecution 
for an offense.’ If a person voluntarily becomes intoxicated and, 
while in that condition, commits an act which would be a crime if 
[he/ [she] were sober, he or she is fully responsible for /his/ [her] 
conduct. It is the duty of persons to refrain from placing 
themselves in a condition which poses a danger to others. 


[However, involuntary intoxication is a defense to prosecu- 
tion if as a result of the involuntary intoxication the person lacked 
substantial capacity either to appreciate the wrongfulness of the 
person’s conduct or to conform that conduct to the requirements 
of the law allegedly violated.]? 


“Intoxication” means disturbance of mental or physical capa- 
city resulting from the introduction of any substance into the 
body.° 


(“Involuntary intoxication” means intoxication that is not 
voluntary.]* 


(“Voluntary intoxication” means intoxication caused by a 
substance that the person knowingly introduced into the person’s 
body, the tendency of which to cause intoxication was known or 
ought to have been known.]° 


[If evidence is introduced supporting the defense of involun- 
tary intoxication, the burden is on the state to prove beyond a 
reasonable doubt that the defendant was not involuntarily 
intoxicated.]*° 


(If from all the facts and circumstances you find the defendant 
was involuntarily intoxicated, or if you have a reasonable doubt 


40.02 *1.C.A. § 39-11-503(d)(2). 
"See T.C.A. § 39-11-5083. °T.C.A. § 39-11-503(d)(3). 


2 
Ce a ere °1.C.A. § 39-11-201(a)(3). 
T.C.A. § 39-11-503(d)(1). 
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as to whether the defendant was involuntarily intoxicated, you 
must find [him] [her] not guilty.]’ 


Intoxication, whether voluntary or involuntary, is relevant to 
the issue of the essential element of the defendant’s culpable 
mental state.° 


In this case, the state must prove beyond a reasonable doubt 
the required culpable mental state of the defendant which is 
linsert definition of specific mental state required for charged and 
included offenses].° 


If you find that the defendant was intoxicated to the extent 
that [he/ [she] could not have possessed the required culpable 
mental state, then /he/ [she] cannot be guilty of the offense 
charged. 


If you are not satisfied beyond a reasonable doubt that the 
defendant possessed the culpable mental state then you must 
find [him] [her] not guilty. 


[If recklessness establishes an element of the offense and the 
defendant is unaware of a risk because of voluntary intoxication, 
the defendant’s unawareness is immaterial and is no defense to 
that element in the prosecution of said offense.]|"* 


Comments 


1. This instruction is required only if it is fairly raised in the proof that the 
defendant’s intoxication was such that it compromised his/her capacity for 
whatever culpable mental state the offense required. State v. Hatcher, 310 
S.W.3d 788, 815 n. 16 (Tenn. 2010). 


"T.C.A. § 39-11-203(d). °T.C.A. § 39-11-201(a). 
-*T.C.A. § 39-11-503(a). —_WT.C.A. § 89-11-503(b). 


1261 


40.03 T.P.1.—CRIM. Ch. 40 
T.P.1.—Crim. 40.03 Defense: Duress 


Included in the defendant’s plea of not guilty is /his/ [her] 
plea that [his] [her] acts constituting the offense charged were 
the result of duress. ~ 


Duress is a defense to prosecution where: 


(1) the [defendant] [a third person] is threatened with harm 
which is present, imminent, impending and of such a 
nature as to induce a well-grounded apprehension of 
death or serious bodily injury if the act is not done; 


(2) the threatened harm is continuous throughout the time 
the act is being committed; 


(3) the harm is one from which the /defendant/ [a third 
person] cannot withdraw in safety; and 


(4) the desirability and urgency of avoiding the harm clearly 
outweigh, according to ordinary standards of reasonable- 
ness, the harm sought to be prevented by the law 
proscribing the conduct.’ 


“Present” means now existing; relating to the present time. 
“Imminent” means near at hand; on the point of happening. 
“Impending” means to be imminent and threatening. 


“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].? (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 


40.03 judge may wish to omit the language 
'N.C.A. § 39-11-504(a). een Sere i a child if 
21C.A. §.39-11-106,,The trial 70 ee ee es 
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impairment of the hanotian of a bodily member, organ, or mental 
faculty.]° 


_ If evidence is introduced supporting the defense of duress, 
the burden is on the state to prove beyond a reasonable doubt 
that the defendant did not act from duress.* 


Any reasonable doubt on the issue of whether the defendant 
acted from duress requires the defendant to be found not guilty.° 


If you find from the proof that the defendant acted as a result 
of duress or if you have a reasonable doubt as to whether or not 
the defendant acted as a result of duress, then you must find 
[him] ther] not guilty. 


[This defense is unavailable to a person who intentionally, 
knowingly, or recklessly becomes involved in a situation in which 
it was probable that the person would be subjected to 
compulsion.]® 


[“Recklessly” means that a person acts recklessly with re- 
spect to circumstances surrounding the conduct or the result of 
the conduct when the person is aware of, but consciously 
disregards, a substantial and unjustifiable risk that the circum- 
stances exist or the result will occur. The risk must be of such a 
nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the accused person’s 
standpoint.]’ 


[The requirement of “recklessly” is also established if it is 
shown that the defendant acted “knowingly” or “intentionally.”]® 


[“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 


3T.C.A. § 39-11-106. tions should be given for the three 
4T.C.A. § 39-11-201(a)(3). mental states. 
°T.C.A. § 39-11-203(d). "T.C.A. § 39-11-106. 


67.C.A. § 39-11-504(b). If the 


a 
bracketed paragraph is used, defini- T.C.A. § 39-11-30 1(a)(2), 
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result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.]® 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted “intentionally.”]"° 


[“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or desire to engage in 
the conduct or cause the result.]" 


Comments 


1. The defendant need not testify in order to insure that this general 
defense is raised in the proof. “ ‘[I]n all criminal prosecutions, the accused. . . 
shall not be compelled to give evidence against himself.’ Tenn. Const. Art. 1, § 9; 
U.S. Const. amend. V (“No person . . . shall be compelled in any criminal case 
to be a witness against himself[.]”). Compelling the defendant to waive his right 
not to give evidence against himself or, instead, to provide evidence of his 
mental state to secure his constitutional right to a complete jury instruction is 
an untenable position. For that reason, it is incumbent upon the court to “draw 
all reasonable inferences in the defendant’s favor” and not the defendant to 
provide such proof or inferences.” State v. Cole-Pugh, 588 S.W.3d 254, 263 
(Tenn. 2019). : 


2. The quantum of proof necessary to fairly raise a general defense is less 
than that required to establish a proposition by a preponderance of the evidence. 
To determine whether a general defense has been ‘fairly raised by the proof, a 
court must consider the evidence in the light most favorable to the defendant 
and draw all reasonable inferences in the defendant’s favor. Whenever admis- 
sible evidence fairly raises a general defense, the trial court is required to 
submit the general defense to the jury. From that point, the burden shifts to the 
prosecution to prove beyond a reasonable doubt that the defense does not apply. 
State v. Hawkins, 406 S.W.3d 121, 129 (Tenn. 2018). See also State v. Hatcher, 
310 S.W.3d 788, 816-17 (Tenn. 2010). 


°TC.A. § 39-11-106. "TCA. § 39-11-106. 
nr C.A. § 39-11-301(a)(2). 
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T.P.I.—Crim. 40.04 Defense: Entrapment 


It is a defense to this prosecution that the defendant was the 
victim of entrapment as to the offense charged.' 


As used in the law, “entrapment” means that law enforce- 
ment officials, acting either directly or through an agent, induced 
or persuaded an otherwise unwilling person to commit an unlaw- 
ful act. On the other hand, where a person is predisposed to com- 
mit an offense, that is, ready and willing to violate the law, the 
fact that state officials or their agents merely afforded opportuni- 
ties for [him/ [her] to do so does not constitute entrapment. 


Inducement by law enforcement officials may take many 
forms including persuasion, fraudulent representations, threats, 
coercive tactics, harassment, promises of reward, or pleas based 
on need, sympathy or friendship. A solicitation, request or ap- 
proach by law enforcement officials to engage in criminal activity, 
standing alone is not an inducement. Law enforcement officials 
are not precluded from utilizing artifice, stealth and stratagem, 
such as the use of decoys and undercover agents, in order to ap- 
prehend persons engaged in criminal activities, provided that 
they merely afford opportunities or facilities for the commission 
of the offense(s) by one predisposed or ready to commit it. [They 
may properly make use of undercover operations, in which they 
assume false names and false appearances. They may properly 
assume the roles of members of criminal organizations. They may 
properly offer to give to the defendant the money which is 
involved in the commission of the crime itself. And they may 
properly instigate the offer of money to the defendant.| 


If you should find from the evidence in this case that before 
the alleged offense(s) occurred, state officers or their agents did 
no more than offer the defendant the opportunity to engage in 
criminal conduct, there is no entrapment. On the other hand, if 
you find evidence in this case that the defendant was induced to 
commit the offense(s) charged, you must go on to consider 
whether or not the defendant was predisposed to commit the of- 
fense(s); that is, whether /he/ /she/ was ready and willing to com- 
mit crimes such as are alleged in the indictment, whenever an 
opportunity was afforded. 


40.04 
'IT'C.A. § 39-11-505. 
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In determining whether the defendant had a predisposition 
to commit the crimes charged, you need not find that /he/ [she/ 
was involved in any prior offenses or criminal conduct. Predisposi- 
tion may be shown in many ways. The defendant’s predisposition 
or willingness to commit the crimes charged may be shown by ev- 
idence of [his/ [her/ prior conduct of a similar character or by evi- 
dence, direct or circumstantial, that /he/ [she/ was ready and 
willing to engage in the illegal conduct in question. It may be 
shown by evidence of the defendant’s reputation or character. In 
evaluating this matter of predisposition, you should look to the 
totality of the circumstances involved in the alleged offense(s) 
with which the defendant is charged. | 


[If evidence of prior conduct of the defendant which may be 
criminal is introduced to show [his/[her/ predisposition or willing- 
ness to commit the alleged offense, you may consider such evi- 
dence only in connection with your determination of the defen- 
dant’s predisposition or readiness to commit that offense. It is not 
evidence that /he/ [she/ actually committed the crime(s) for which 
[he] [she] is now on trial.. Moreover, the fact, if it is a fact, that 
the defendant may have committed prior offenses of a similar 
character does not by itself require you to conclude that [he] [she] 
had the predisposition or readiness to commit the offense(s) with 
which /he/ [she/ is now charged.| 


In summary then, if you find no evidence that the state 
induced the defendant to commit the crime(s) with which /he/ 
[she] is charged here, there can be no entrapment. On the other 
hand, if you find some evidence that the defendant was induced 
to commit the offense(s) with which [he] [she/ is charged, you 
must then go on to consider if the defendant was predisposed to 
commit such (an) offense(s). If you find beyond a reasonable doubt 
that the defendant was predisposed to commit such (an) offen- 
se(s), then you should find that the defendant was not a victim of 
entrapment. If the evidence in the case leaves you with a reason- 
able doubt whether the defendant was predisposed to commit the 
offense(s), then you must find /him/ [her] not guilty. , 


[Just as it is your responsibility to consider each offense and 
the evidence applicable thereto separately, it is likewise your 
responsibility to consider the evidence concerning entrapment as 
to each offense separately.| 7 


Comments 


1. The defendant is required to give the District Attorney notice that this 
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defense is asserted in the same manner as required for the assertion of an 
insanity defense. T.C.A. § 39-11-505. See Tenn. R. Crim. P. 12.2. 


2. State v. Blackmon, 78 S.W.3d 322, 331 (Tenn. Crim. App. 2001), provides 
as follows with regard to the circumstances in which the trial court must 
instruct on entrapment: 


The threshold question of whether the defense of entrapment has been 
“fairly raised” is for determination by the judge and not the jury. 
Nonetheless, where the proof fairly raises the issue of entrapment, 
and the proof is supported by credible evidence, the trial court is 
required to give the instruction of entrapment whether requested or 
not. To determine when this statutory defense is fairly raised by the 
proof so as to require its submission to the jury, a court must, in ef- 
fect, consider the evidence in the light most favorable to the defendant, 
including all reasonable inferences flowing from that evidence. See 
State v. Bult, 989 S.W.2d 730, 733 (Tenn. Crim. App. 1998), perm. to 
appeal denied, (Tenn. 1999) (citing State v. Shropshire, 874 S.W.2d 
634, 6389 (Tenn. Crim. App. 1993)). Thus, if entrapment is, in fact, 
“fairly raised by the proof,” the issue of predisposition becomes a ques- 
tion of fact for the jury. See also Sherman v. United States, 356 U.S, at 
377, 78. S.Ct. 819. ‘i pa" 
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T.P.L.—Crim. 40.05 Defense: Necessity 


Included in the defendant’s plea of not guilty is /his/ [her] 
plea of necessity as a defense. 


It is a defense to the offense /charged] [included] that:' 


(1) the defendant reasonably believed the conduct was im- 
mediately necessary to avoid imminent harm; and 


(2) the desirability and urgency of avoiding the harm clearly 
outweighed, according to ordinary standards of reason- 
ableness, the harm sought to be prevented by the law 
proscribing the conduct.? 


“Imminent” means near at hand; on the point of happening. 


“Ordinary standards of reasonableness” means the care an 
ordinary, reasonable, prudent person would have taken under 
same or similar circumstances. 


If evidence is introduced supporting the defense of necessity, 
the burden is on the state to prove beyond a reasonable doubt the 
defendant did not act out of necessity.° 


[This defense is not available to the defendant if the victim 
was an innocent third person who was recklessly injured or reck- 
lessly killed by the defendant’s use of force. “Recklessly” has been 
previously defined in these instructions.]* | 


If from all the facts and circumstances you find the defendant 
acted out of necessity, or if you have a reasonable doubt whether 
[he] [she] acted out of necessity, then you must find the defendant 
not guilty.° 


Comments 


1. The defendant need not testify in order to insure that this general 


40.05 standards of reasonableness, the harm 
TC.A. § 39-11-609. sought to be prevented by the law 
2The trial judge may wish to use sce the defendant is accused of 

an alternate wording for element (2): Violating. 


“The defendant’s need to avoid the 3T.C.A. § 39-11-201(a)(3). 
harm to [himself] [herself] or to the 4 

person or property of another clearly T.C.A. § 39-11-604. 
outweighed, according to ordinary °T.C.A. § 39-11-203(d). 
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defense is raised in the proof. “ ‘[I]n all criminal prosecutions, the ac- 
cused . . . shall not be compelled to give evidence against himself.’ 
Tenn. Const. Art. 1,.§ 9; U.S. Const. amend. V (“No person. . . shall be 
compelled in any criminal case to be a witness against himself[.]”). Com- 
pelling the defendant to waive his right not to give evidence against 
himself or, instead, to provide evidence of his mental state to secure his 
constitutional right to a complete jury instruction is an untenable 
position. For that reason, it is incumbent upon the court to “draw all rea- 
sonable inferences in the defendant’s favor” and not the defendant to 
provide such proof or inferences.” State v. Cole-Pugh, 588 S.W.3d 254, 
263 (Tenn. 2019). 


2. The quantum of proof necessary to fairly raise a general defense is less 
than that required to establish a proposition by a preponderance of the 
evidence. To determine whether a general defense has been fairly raised 
by the proof, a court must consider the evidence in the light most favor- 
able to the defendant and draw all reasonable inferences in the 
defendant’s favor. Whenever admissible evidence fairly raises a general 
defense, the trial court is required to submit the general defense to the 
jury. From that point, the burden shifts to the prosecution to prove be- 
yond a reasonable doubt that the defense does not apply. State Vv. 
Hawkins, 406 S.W.3d 121, 129 (Tenn. 20138). 


3. “The defense of necessity is available when a defendant “reasonably 
believes the conduct is immediately necessary to avoid imminent harm” 
and when “(t]he desirability and urgency of avoiding the harm clearly 
outweigh the harm sought to be prevented by the law proscribing the 
conduct, according to ordinary standards of reasonableness.” Tenn. Code 
Ann. § 39-11-6009 (2014 & 2017 Supp.). The Sentencing Commission 
Comments to this section state in full: 


This section codifies the common law defense of necessity. 
It excuses criminal liability in those exceedingly rare situa- 
tions. where criminal activity is an objectively reasonable re- 
sponse to an extreme situation. For example, the necessity 
defense would bar a trespass conviction for a hiker, stranded in 
a snowstorm, who spends the night in a vacant cabin rather 
than risking death sleeping in the open. 


The defense is limited to situations: (1) where the defendant acts 
upon a reasonable belief that the action is necessary to avoid harm; 
and (2) where the harm sought to be avoided is clearly greater than 
the harm caused by the criminal act. The defense is further limited in 
application to those offenses where it is not expressly excluded by 
statute. 


Subdivisions (1) and (2) contemplate a balancing between the 
harm caused by the conduct constituting an offense, and the harm the 
defendant sought to avoid by the conduct. If the harm sought to be © 
avoided was, by ordinary standards of reasonableness, clearly greater 
than the harm actually caused (the offense), the defendant’s conduct 
causing the offense is justified. 


Id., Sentencing Comm’n Cmnts. Tenn. Code Ann. § 39-11-609 (2014 & 
2017 Supp.).” 


State v. Perrier, 536 S.W.3d 388, 407 (Tenn. 2017). 
1269 


40.06(a) T.P.I1.—CRIM. Ch. 40 


T.P.I.—Crim. 40.06(a) Defense: Self-defense 
[repealed on May 22, 
2007]' 


Included in the defendant’s plea of not guilty is [his] [her] 
plea of self-defense. 


When a person is assaulted, by the /use of force] [attempted 
use of force/, in such a way as to create in [his] [her] mind a rea- 
sonable belief that /he/ [she/ is in imminent and actual danger of 
[death] [serious bodily injury], [he] [she] will be justified in /threat- 
ening] [using] force to defend [himself] [herself] even to the extent 
of killing another human being. The /threat/ [use/ of force can 
only be to the degree reasonably believed to be immediately nec- 
essary to protect against the other’s /use/ [attempted use/ of 
unlawful force. The danger creating the belief of imminent /death/ 
[serious bodily injury] must be real, or honestly believed to be 
real at the time, and must be founded upon reasonable grounds.’ 


A person may have been mistaken, based on [his/ [her] 
perception of the circumstances, as to the extent of the actual 
danger, but if [he/ [she/ acts in self-defense from honest, even 
though mistaken, convictions as to the extent of danger [he/ [she] 
will not be held criminally liable for /his/ [her/ action. 


In determining whether the defendant’s /threat/ [use/ of force 
in defending [himself] [herself] was reasonable, you may consider 
not only /his/ [her] [threat/ [use/ of force but also all the facts and 
circumstances surrounding and leading up to it. Factors to 
consider in deciding whether there were reasonable grounds for 
the defendant to fear [death] [serious bodily injury] from the 
[deceased] [alleged victim/ include but are not limited to any 
previous threats of the [deceased] falleged victim] made known to 
the defendant; the character of the /deceased/ [alleged victim] for 
violence, when known to the defendant; the animosity of the 
[deceased] [alleged victim] for the defendant, as revealed to the 
defendant by previous acts and words of the /deceased/] [alleged 
victim]; and the manner in which the parties were armed and 
their relative strengths and sizes. 


~ 40.06(a) statute. 


‘See 40.06(b) for the pattern °T.C.A. § 39-11-611(a) (Repl. 
instruction on the present self-defense 2006). 
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If you find that the defendant’s fears of [death] [serious bodily 
injury] were genuine and reasonable under the circumstances, 
then /he/ [she] would have had the right to /threaten/ [use] as 
much force as was apparently necessary in [his] [her] own self- 
defense. If, on the other hand, you find that the defendant was 
not genuinely or reasonably fearful of [death/ [serious bodily 
injury], or that [he] [she] [threatened/ [used] force going beyond 
the real or apparent necessity for [his] [her] own defense, then 
[his] [her] [threat] [use] of force would not have been justified. 


[There is no duty to retreat before a person [ threatens] [ uses] 
force.]° 


[The [threat] [use] of force against another is not justified if 
the defendant provoked the /deceased’s/ [alleged victim’s] [use/ 
[attempted use] of unlawful force, unless the defendant abandoned 
the encounter or clearly communicated to the /deceased/ [alleged 
victim] the intent to do so, and the /deceased/ [alleged victim] 
nevertheless /continued/ [attempted/ to use unlawful force against 
the defendant.|‘ 


[If the [deceased] [alleged victim] had become disarmed or 
helpless, or all danger to the defendant had disappeared, then 
the defendant’s right to self-defense, would not JUS, [his] [her] 
further [threat] [use] of force.] 


[The /threat/ [use] of force against another is not justified if 
the defendant consented to the exact force /used/ /attempted/ by 
the other individual.]° 


[The /threat] [use/ of force against another is not justified to 
resist an /arrest/ [search] [stop and frisk] [halt at a roadblock] 
that the defendant knows is being made by a law enforcement of- 
ficer unless the law enforcement officer /uses/ [attempts to use/ 
greater force than necessary to make the /arrest/ [search] [stop 
and frisk] [halt/ and the defendant reasonably believes that the 
force is immediately necessary to protect against the law enforce- 
ment officer’s /use/ [attempted use] of greater force than 
necessary.|° 


37.C.A. § 39-11-611(a) (Repl. °T.C.A. § 39-11-611(c) (Repl. 
2006). 2006), 


4D C.A. § 39-11-611(d)(1) (Repl. °T.C.A. § 39-11-611(e) (Repl. 
2006). 2006). 


1271 


T.P.L.—CRIM. Ch. 40 


40.06(a) 

[Any person’ using force intended or likely to cause death or 
serious bodily injury within his or her own residence is presumed 
to have held a reasonable fear of imminent peril of death or seri- 
ous bodily injury to self, family, or a member of the household 
when that force is used against another person, not a member of 
the family or household, who unlawfully and forcibly enters or 
has unlawfully and forcibly entered the residence, and the person 
using the force knew or had reason to believe that an unlawful 
and forcible entry occurred.]® 


“Force” means compulsion by the use of physical power or 
violence.® “Violence” means evidence of physical force unlawfully 
exercised so as to damage, injure or abuse."® Physical contact is 
not required to prove violence.'’ [Unlawfully pointing a deadly 
weapon at an alleged victim is physical force directed toward the 
body of the victim.]" 


“Imminent” means near at hand; on the point of happening.” 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty.]"* (“Bodily injury” includes a cut, abra- 
sion, bruise, burn or disfigurement, and physical pain or 
temporary illness or impairment of the function of a bodily 
member, organ, or mental faculty.]" 


If evidence is introduced supporting self-defense, the burden 
is on the state to prove beyond a reasonable doubt that the 
defendant did not act in self-defense." 


[This defense is not available to the defendant if the victim 
was an innocent third person who was recklessly injured or reck- 


~ State v. Fitz, 19 S.W.3d 213, 215 


‘This bracketed paragraph 
should only be used by the trial judge 
to show a defendant’s right of defense 
to unlawful forcible entry of a resi- 
dence, and never that of a victim or 
other person. See State v. Belser, 945 
S.W.2d 776, 781-82 (Tenn. Crim. App. 
1996). 


OT ak. 
2006). 


°T.C.A. § 39-11-106. 


§ 39-11-611(b) (Repl. 


(Tenn. 2000). 


"State v. Allen, 69 S.W.3d 181, 
186 (Tenn, 2002). 


State v. Allen, 69 S.W.3d 181, 
186 (Tenn. 2002). 


"SBlack’s Law Dictionary 676 (5th 
Ed. 1979). | 


“TC.A, § 39-11-106. 
'STC.A. § 39-11-106. 
"EN C_A. § 39-11-201(a)(3). 


1272 


Ch. 40 DEFENSES 40.06(a) 


lessly killed by the defendant’s use of force. “Recklessly” has been 
previously defined in these instructions.]" 


If from all the facts and circumstances you find the defendant 
acted in self-defense, or if you have a reasonable doubt as to 


whether the defendant acted in self-defense, you must find /him/ 
[her] not guilty." 


T.C.A. § 39-11-604. : "8TC.A. § 39-11-203(d). 
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T.P.I.—Crim. 40.06(b) Defense: Self-defense 
| [enacted May 22, 2007]' 


Included in the defendant's plea of not guilty is [his/ piers 
plea of self-defense. 


Ifa defendant was in a place where he or she had a sah to 
be, he or she would have a right to /threaten/ [use] force against 
the [deceased] [alleged victim] when and to the degree the 
defendant reasonably believed the force was immediately neces- 
sary to protect against the alleged victim’s /use/ [attempted use] 
of unlawful force. [Remove this bracketed language if the 
trial court finds the defendant was engaged in unlawful 
activity after a hearing. See Comment Two: The defendant 
would also have no duty to retreat before [threatening] [using] 
force. ]? 


[If a defendant was in a place where he or she had a right to 
be, he or she would also have a right to /threaten/ [use] force 
intended or likely to cause /death/ [serious bodily injury] if the 
defendant had a reasonable belief that there was an imminent 
danger of death or serious bodily injury, the danger creating the 
belief of imminent death or serious bodily injury was real, or 
honestly believed to be real at the time, and the belief of danger 
was founded upon reasonable grounds. [Remove this bracketed 
language if the trial court finds the defendant was engaged 
in unlawful activity after a hearing. See Comment Two: 
The defendant would also have no duty to retreat before /threat- 
ening] [using] force likely to cause /death/ [serious bodily 
injury/].|° 


In determining whether the defendant’s /threat/ [use/ of force 
in defending [himself] [herself] was reasonable, you may consider 
not only [his] [her] [threat] [use] of force but also all the facts and 
circumstances surrounding and leading up to it. Factors to 
consider in deciding whether there were reasonable grounds for 
the defendant to fear [death] [serious bodily injury] from the 
[deceased] [alleged victim] include but are not limited to any 
previous threats of the /deceased/ [alleged victim] made known to 
the defendant; the character of the [deceased] [alleged victim] for 


40.06(b) | *T.C.A. § 39-11-611(b)(1). 


‘See Comment One .to this ' 810.4, § 39-11-611(b)(2). 
instruction. 
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violence, when known to the defendant; the animosity of the 
[deceased] [alleged victim] for the defendant, as revealed to the 
defendant by previous acts and words of the /deceased/ [alleged 
victim]; and the manner in which the parties were armed and 
their relative strengths and sizes. 


[If proof was offered by the defendant of a trait of character 
of the /deceased/ [alleged victim] to show that the [deceased] [al- 
leged victim] was the first aggressor, and proof was then offered 
by the State of a trait of character of the defendant to show that 
the defendant was the first aggressor, such proof offered by the 
State for that purpose can only be considered by you for the 
purpose of its effect, if any, in rebutting the defense proof that 
the /deceased/ [alleged victim] was the first aggressor and that 
therefore the defendant acted in /self-defense/] [defense of a third 
_ person]. It cannot be considered by you as evidence of [his/ [her/ 
predisposition to commit the offense for which /he/ [she/ is now 
on trial.] | | 


[The /threat/ [use/ of force against the /deceased/ [alleged 
victim] would not have been justified if the defendant provoked 
the [deceased’s/] [alleged victim’s] [use] [attempted use] of unlaw- 
ful force, unless the defendant abandoned the encounter or clearly 
communicated to the /deceased] [alleged victim] the intent to do 
so, and the /deceased/] [alleged victim] nevertheless [continued] 
[attempted] to use unlawful force against the defendant.]* 


[This defense is not available to the defendant if the victim 
was an innocent third person who was recklessly injured or reck- 
lessly killed by the defendant’s use of force. “Recklessly” has been 
previously defined in these instructions.]* 


[The /threat] [use] of force against another is not justified if 
the defendant consented to the exact force /used/ [attempted] by 
the other individual.]® 


[The /threat/] [use] of force against another is not justified to 
resist a(n) /arrest] [search] [stop and frisk] [halt at a roadblock] 
that the defendant knows is being made by a law enforcement of- 
ficer unless the law enforcement officer /uses/ [attempts to use] 


4NC.A. § 39-11-611(e)(2). App., Nashville, 8/23/19) perm. app. 


'1C.A. § 39-11-604. State v. denied (Tenn. January 15, 2020). 
Almahmmody, M2018-01274-CCA-R3- ®T.C.A. § 39-11-611(e)(1). 


CD, 2019 WL 8992736 (Tenn. Crim. 
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greater force than necessary to make the /arrest/ [search] [stop 
and frisk] [halt] and the defendant reasonably believes that the 
force is immediately necessary to protect against the law enforce- 
ment officer’s /use/ [attempted use] of greater force than 
necessary. |’ 


[A defendant’ using force intended or likely to cause death or 
serious bodily injury within a /residence/ [business/ [dwelling] 
[vehicle] is presumed to have held a reasonable belief of imminent 
death or serious bodily injury to self, family, a member of the 
household or a person visiting as an invited guest when that 
force is used against another person who unlawfully and forcibly 
enters or has unlawfully and forcibly entered the /residence]/ 
[business] [dwelling] [vehicle], and the defendant using defensive 
force knew or had reason to believe that an unlawful and forcible 
entry occurred.|* [This presumption shall not apply if: 


(1) the /deceased/ [alleged victim] against whom the force 
was used [had the right to be in] [was a lawful resident of] 
the [residence] [business] [dwelling] [vehicle], such as an 
owner, lessee or titleholder [provided that the /deceased/ [al- 
leged victim/ was not prohibited from entering the /residence/ 
[for offenses committed on or after 7/1/09: business] 
[dwelling] [occupied vehicle] by [an order of protection from 
domestic abuse] [a court order of no contact against the 
[deceased] [alleged victim]]; or 


(2) the /deceased] [alleged victim] was attempting to remove 
a [child] [grandchild] [person] in the [deceased’s] [alleged 
victim’s/ lawful custody or guardianship; or 


(3) the defendant was engaged in an unlawful activity, or 
was using the /residence/ [business/ [dwelling] [occupied ve- 
hicle] to further an unlawful activity; or 


(4) the /deceased/ [alleged victim] was a law enforcement of- 
ficer who entered or attempted to enter the /residence/ [busi- 
ness] [dwelling] [vehicle/ in the performance of his or her of- 
ficial duties, and identified himself or herself in accordance 


'T.C.A. § 39-11-611(e)(3). dence, and never that of a victim or 
’This bracketed paragraph other person. See State v. Belser, 945 


should only be used by the trial judge S.W.2d 776, 781-82 (Tenn. Crim. App. 


to show a defendant’s right of defense 1996). 
to unlawful forcible entry of a resi- °T.C.A. § 39-11-611(c). 
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with any applicable law, or the defendant knew or reason- 
ably should have known that the /deceased/ [alleged victim] 
entering or attempting to enter was a law enforcement 
officer.]"[The word “business” was added by the legisla- 
ture to become law 7/1/08] 


“Business” means a commercial enterprise or establishment 
owned by a person as all or part of such person’s livelihood, or is 
under the owner’s control or who is an employee or agent of the 
owner with responsibility for protecting persons and property 
and shall include the interior and exterior premises of such 
business." | 


[“Dwelling” means a building or conveyance of any kind, 
including any attached porch, whether the building or convey- 
ance is temporary or permanent, mobile or immobile, which has a 
roof over it, including a tent, and is designed for or capable of use 
by people.]"? 


(“Enter” means an intrusion of any part of the body; or an 
intrusion of any object in physical contact with the body or any 
object controlled by remote control, electronic or otherwise.]'* 


_ “Force” means compulsion by the use of physical power or 
violence.’ “Violence” means evidence of physical force unlawfully 
exercised so as to damage, injure or abuse.'*Physical contact is 
not required to prove violence.'*[Unlawfully pointing a deadly 
weapon at an alleged victim is physical force directed toward the 
body of the victim.]" 


“Imminent” means near at hand; on the point of happening.” 


(“Law enforcement officer” means an officer, employee or 
agent of government who has a duty imposed by law to: 


(A). Maintain public order; or 


On C.A. § 39-11-611(d). (Tenn. 2000). 
MT C.A, § 39-11-611(a)(1). "8State v. Allen, 69 S.W.3d 181, 
'27C.A. § 39-11-611(a)(3). 186 (Ten a 


17 
State v. Allen, 69 S.W.3d 181, 
81 C.A. § 39-14-402(b). 186 (Tenn: 2002) : 


“T.C.A. § 39-11-106. "8Black’s Law Dictionary 676 (5‘" 
'SState v. Fitz, 19 S.W.3d 213,215 ed. 1979). 
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(B) Make arrests for offenses, whether that duty extends to 
all offenses or is limited to specific offenses; and 


(C) Investigate the commission or suspected commission of 
offenses.]"® 


[“Residence” means a dwelling in which a person resides ei- 
ther temporarily or permanently, or is visiting as an invited 
guest, or any dwelling, building or other appurtenance within the 
curtilage of such residence.” “Curtilage” means the area sur- 
rounding a dwelling that is necessary, convenient and habitually 
used for the family purposes and for those activities associated 
with the sanctity of a person’s home.”’] 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)| years 
of age or less].]*[“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]* 


“Vehicle” means any motorized vehicle that is self-propelled 
and designed for use on public highways to transport people or 
property.” | 


The burden is on the state to prove beyond a reasonable 
doubt that the defendant did not act in self-defense.” 


To convict the defendant, the state must prove beyond a rea- 
-gonable doubt that the defendant did not act in self-defense. If 
from all the facts and circumstances you find the defendant acted 
in self-defense, or if you have a reasonable doubt as to whether 


'91'C.A. § 39-11-106. regarding a broken bone of a child if 
207 CA, § 39-11-611(a)(4). not st raised in the proof. 
2"1.C.A. § 39-11-611(a)(2). CARER LOG 
27. C.A. § 39-11-106, The trial T.C.A, §89-11-611(a)(5). 
judge may wish to omit the language *°T.C,A. § 39-11-201(a)(3). 
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the defendant acted in self-defense, you must find [him] [her] not 
guilty.” | | 


COMMENTS 


1. The defendant need not testify in order to insure that this general 
defense is raised in the proof. “ ‘[I]n all criminal prosecutions, the accused. . . 
shall not be compelled to give evidence against himself.’ Tenn. Const. Art. 1, § 9; 
U.S. Const. amend. V (“No person’. . . shall be compelled in any criminal case 
to be a witness against himself[.]”). Compelling the defendant to waive his right 
not to give evidence against himself or, instead, to provide evidence of his 
mental state to secure his constitutional right to a complete jury instruction is 
an untenable position. For that reason, it is incumbent upon the court to “draw 
all reasonable inferences in the defendant’s favor” and not the defendant to 
provide such proof or inferences.” State v. Cole-Pugh, 588 S.W.3d 254, 263 
(Tenn. 2019). 


2. The quantum of proof necessary to fairly raise a general defense is less 
than that required to establish a proposition by a preponderance of the evidence. 
To determine whether a general defense has been fairly raised by the proof, a 
court must consider the evidence in the light most favorable to the defendant 
and draw all reasonable inferences in the defendant’s favor. Whenever admis- 
sible evidence fairly raises a general defense, the trial court is required to 
submit the general defense to the jury. From that point, the burden shifts to the 
prosecution to prove beyond a reasonable doubt that the defense does not apply. 
State v. Hawkins, 406 S.W.3d 121, 129 (Tenn. 2018). 


3. In State v. Perrier, 586 S.W.3d 388 (Tenn. 2017), the Court held that the 
trial court, not the jury, should determine in a hearing outside the presence of 
the jury whether the defendant was engaged in unlawful activity at the time of 
his act of alleged self-defense. It held that 


the trial court makes the threshold determination whether to charge 
the jury with self-defense, and we conclude that the trial court, as 
part of that threshold determination, should decide whether to charge 
the jury that a defendant did not have a duty to retreat. As part of 
that decision, the trial court should consider whether the State has 
produced clear and convincing evidence that the defendant was 
engaged in unlawful activity such that the “no duty to retreat” instruc- 
tion would not apply. Because the allegedly unlawful activity will 
oftentimes be uncharged conduct similar to evidence of prior bad acts, 
the procedure outlined in Tennessee Rules of Evidence 404(b) should 
be utilized by the parties. 


Perrier at 403. Therefore, if the trial court decides that the State has shown 
that the defendant was engaged in unlawful activity at the time, the bracketed 
language that “the defendant would also have no duty to retreat” should not be 
charged to the jury. The Court left unresolved the issue of whether the bracketed 
language should be removed if the unlawful activity had no “causal nexus” with 
the offense being tried, but was some other offense completely unrelated to the 
facts of the case. __ 


4, There may be a question as to the availability of the new self-defense 


6C.A. § 39-11-203(d). 
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statute for offenses committed prior to the date of its enactment. Tennessee 
courts have not addressed the question of whether or not an amendment to a 
statutory defense should be treated as substantive or procedural. Our Supreme 
Court has determined that 


[aln ex post facto violation under article I, section 11 of the Tennessee 
Constitution occurs whenever a law (1) provides for the infliction of 
punishment upon a person for an act done which, when it was com- 
mitted, was innocent, (2) aggravates a crime or makes it greater than 
when it was committed, (3) changes punishment or inflicts a greater 
punishment than the law annexed to the crime when it was commit- 
ted, (4) changes the rules of evidence and receives less or different 
testimony than was required at the time of the commission of the of- 
fense in order to convict the offender, and (5) in relation to the offense 
or its consequences, alters the situation of a person to his disadvantage. 


State v. Odom, 137 S.W.3d 572, 582 (Tenn. 2004) (quotation marks and cita- 
tions omitted). As the new self-defense statute does none of these things, is 
therefore not an ex post facto violation, and would benefit the defendant in 
many scenarios, a defendant may request that this defense be charged for offen- 
ses committed prior to its enactment. However, in State v. Brimmer, 876 S.W.2d 
75 (Tenn, 1994), our Supreme Court held that even though a substantive change 
in the law was of substantial benefit to the defendant (increasing the burden 
upon the state to prove aggravating circumstances outweighed mitigating cir- 
cumstances beyond a reasonable doubt), the law in effect at the time of the of- 
fense should be charged. The court relied on T.C.A..§ 39-11-112, which states 
that 


[wlhen a penal statute or penal legislative act of the state is repealed 
or amended by a subsequent legislative act, the offense, as defined by 
the statute or act being repealed or amended, committed while the 
statute or act was in full force and effect shall be prosecuted under the 
act or statute in effect at the time of the commission of the offense 
[unless providing for a lesser penalty]. 


It is therefore the opinion of the Committee that unless the new self-defense 
statute is found to be procedural rather than substantive by the appellate 
courts, it should not be charged in trials for offenses committed prior to May 22, 
2007. Self-defense of a business should not be charged in brieils for offenses com- 
mitted prior to July 1, 2008. 
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T.P.I.—Crim. 40.07 Defense: Defense of third 
person 


Included in the defendant’s plea of not guilty is /his/ [her] 
plea of defense of a third person." 


A person is justified in threatening or using force against an- 
other to protect a third person if: 


(1) under the circumstances as the person reasonably 
believes them to be, the person would be justified, under 
the principles which apply to self-defense, in threaten- 
ing or using force to protect against the use or attempted 
use of unlawful force reasonably believed to be threaten- 
ing the third person sought to be protected; 


and 


(2) the person reasonably believes that the intervention is 
immediately necessary to protect the third person. 


[The trial judge should now instruct the jury concerning the 
principles of self-defense, T.P.I.—Crim. 40.06(a) or 40.06(b), 
Defense: Self-defense. | 


The burden is on the state to prove beyond a reasonable 
doubt that the defendant did not act in defense of a third person.’ 


[This defense is not available to the defendant if the victim 
was an innocent third person who was recklessly injured or reck- 
lessly killed by the defendant’s use of force. “Recklessly” has been 
previously defined in these instructions.]* 


If from all the facts and circumstances you find the defendant 
acted in defense of a third person, or if you have a reasonable 
doubt as to whether the defendant acted in defense of a third 
person, you must find /him] [her] not guilty.* 


Comments 


1. The defendant need not testify in order to insure that this general 


40.07 ST.C.A. § 39-11-604. 


'T'CA. § 39-11-612. 47 CA. § 39-11-203(d). 
27.C.A. § 39-11-201(a)(3). 
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defense is raised in the proof, .“‘[I]n all criminal prosecutions, the ac- 
cused , . . shall not be compelled to give evidence against himself.’ 
Tenn. Const. Art. 1, § 9; U.S. Const. amend. V (“No person. . . shall be 
compelled in any criminal case to be a witness against himself].]”). Com- 
pelling the defendant to waive his right not to give evidence against 
himself or, instead, to provide evidence of his mental state to secure his 
constitutional right to a complete jury instruction is an untenable 
position. For that reason, it is incumbent upon the court to “draw all rea- 
sonable inferences in the defendant’s favor” and not the defendant to 
provide such proof or inferences.” State v. Cole-Pugh, 588 S.W.3d 254, 
268 (Tenn. 2019). | 


2. The quantum of proof necessary to fairly raise a general defense is less 
than that required to establish a proposition by a preponderance of the 
evidence. To determine whether a general defense has been fairly raised 
by the proof, a court must consider the evidence in the light most favor- 

able to the defendant and draw all reasonable inferences in the 
defendant’s favor. Whenever admissible evidence fairly raises a general 
defense, the trial court is required to submit the general defense to the 
jury. From that point, the burden shifts to the prosecution to prove be- 
yond a reasonable doubt that the defense does not apply. State v. 
Hawkins, 406 S.W.8d 121, 129 (Tenn. 2013). 
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T.P.L.—Crim. 40.08 Defense: Protection of 
property 


Included in the defendant’s plea of not guilty is /his/ [her] 
plea of protection of property.’ 


A person in lawful possession of real or personal property is 
justified in threatening or using force against another when and 
to the degree it is reasonably believed the force is immediately 
necessary to prevent or terminate the other’s trespass on the 
land or unlawful interference with the property.’ 


A person who has been unlawfully dispossessed of real or 
personal property is justified in threatening or using force against 
the other when and to the degree it is reasonably believed the 
force is immediately necessary to re-enter the land or recover the 
property if the person threatens or uses the force immediately or 
in fresh pursuit after the dispossession; 


and 


(1) the person reasonably believes the other had no claim of 
right when the other dispossessed the person; 


and 


| (2) the other accomplished the dispossession by threatening 
or using force against the person.° 


[Only for offenses committed prior to 7/1/09: A person is 
not justified in using deadly force to prevent or terminate the 
other’s trespass on real estate or unlawful interference with 
personal property.|] [Only for offenses committed on or after 
7/1/09: Unless a person is justified in using deadly force as 
otherwise provided by law, a person is not. justified in using 
deadly force to prevent or terminate the other’s trespass on real 
estate or unlawful interference with personal property.|* 


[Use of Device to Protect Property. The justification afforded 
by the foregoing provisions extends to the use of a device for the 
purpose of protecting property only if: 


40.08 © 37.C.A. § 39-11-614(b). 


"T.C.A. § 39-11-614. 4T.C.A. § 39-11-614(c). 
27.C.A. § 39-11-614(a). 
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(a) the device is not designed to cause or known to create a 
substantial risk of causing death or serious bodily harm; 


and 


(b) the use of the particular device to protect the property 
from entry or trespass is reasonable under the circum- 
stances as the person believes them to be; 


and 


(c) the device is one customarily used for such a purpose or 
reasonable care is taken to make known to probable 
intruders the fact that it is used.]° 


(“Deadly force” is force which is capable of causing death or 
serious bodily injury.]° 


[“Force” means compulsion by the use of physical power or 
violence.]’ 


“Property” means anything of value, including but not limited 
to [money] [real estate] [tangible or intangible personal property 
(including anything severed from land)/ [library material] [con- 
tract rights] [chose-in-action] [interest in or claim to wealth/ 
[credit] [admission or transportation tickets] [captured or domes- 
tic animals] [food and drink] [electric or other power]. 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]® (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 


5T.C.A. § 39-11-616(a). This pro- °T.C.A. § 39-11-106. 
vision shall not affect the law regard- 9 
ing the use of animals to protect prop-. T.C.A. 8 39-11-106. The trial 
erty or persons. T.C.A. § 39-11-616(b). judge may wish to omit the language 
®PC.A, § 39-11-602(2) regarding a broken bone of a child if 


: not fairly raised in the proof. 
T.C.A. § 39-11-106. 
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impairment of the function of a bodily member, organ, or mental 
faculty.]"° 


The burden is on the state to prove beyond a reasonable 
doubt that the defendant did not act in protection of [his/[her] 
property." 


[This defense is not available to the defendant if the victim 
was an innocent third person who was recklessly injured or reck- 
lessly killed by the defendant’s use of force. “Recklessly” has been 
previously defined in these instructions.]" 


If from all the facts and circumstances you find the defendant 
acted in protection of /his/ [her] property, or if you have a reason- 
able doubt as to whether the defendant acted in protection of 
[his] [her] property, you must find [him] [her/ not guilty.” . 


Comments 


1. The defendant need not testify in order to insure that this general 
defense is raised in the proof. “ ‘[I]n all criminal prosecutions, the ac- 
cused . . . shall not be compelled to give evidence against himself.’ 
Tenn. Const. Art. 1, § 9; U.S. Const. amend. V (“No person. . . shall be 
compelled in any criminal case to be a witness against himself].]”). Com- 
pelling the defendant to waive his right not to give evidence against 
himself or, instead, to provide evidence of his mental state to secure his 
constitutional right to a complete jury instruction is an untenable 
position. For that reason, it is incumbent upon the court to “draw all rea- 
sonable inferences in the defendant’s favor” and not the defendant to 
provide such proof or inferences.” State v. Cole-Pugh, 588 S.W.3d 254, 
263 (Tenn. 2019). 


2. The quantum of proof necessary to fairly raise a general defense is less 
than that required to establish a proposition by a preponderance of the 
evidence. To determine whether a general defense has been fairly raised 
by the proof, a court must consider the evidence in the light most favor- 
able to the defendant and draw all reasonable inferences in the 
defendant’s favor. Whenever admissible evidence fairly raises a general 
defense, the trial court is required to submit the general defense to the 
jury. From that point, the burden shifts to the prosecution to prove be- 
yond a reasonable doubt that the defense does not apply. State v. 
Hawkins, 406 S.W.3d 121, 129 (Tenn. 2013). 


107 CA. § 39-11-106. 2m C.A. § 39-11-604. 
"1 C.A. § 39-11-201(a)(3). 'ST.C.A. § 39-11-203(d). 
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T.P.I.—Crim. 40.09 Defense: Protection of a third 
person’s property 


Included in the defendant’s plea of not guilty is /his/ [her] 
plea of protection of a third person’s property. 


A person is justified in threatening or using force against an- 
other to protect real or personal property of a third person if, 
under the circumstances as the person reasonably believes them 
to be, the person would be justified in threatening or using force 
to protect the person’s own real or personal property.' 


_ [The trial judge should instruct the jury concerning protec- 
tion of one’s own property. T.P.I. — CRIM. 40.08.] 


[Use of Device to Protect Property. The justification afforded 
by the foregoing provisions extends to the use of a device for the 
purpose of protecting property only if: 


(a) the device is not designed to cause or known to create a 
substantial risk of causing death or serious bodily harm; 


and 
(b) the use of the particular device to protect the property 
from entry or trespass is reasonable under the circum- 
stances as the person believes them to be; 


and 


(c) the device is one customarily used for such a purpose or 
reasonable care is taken to make known to probable 
intruders the fact that it is used.]? 


(“Deadly force” is force which is capable of causing death or 
serious bodily injury.]° 


[“Force” means compulsion by the use of physical power or 
violence. ]* 


40.09 the use of animals to protect property 


IT C.A. § 39-11-6115. of atde iirer, T.C.A. § 39-11-616(b). 
27.C.A. § 39-11-616. This provi- = —‘-C.A. § 89-11-602(2). 
sion shall not affect the law regarding *T.C.A. § 39-11-106. 
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“Property” means anything of value, including but not limited 
to [money] [real estate] [tangible or intangible personal property 
(including anything severed from land)] [library material] [con- 
tract rights] [chose-in-action] [interest in or claim to wealth] 
[credit] [admission or transportation tickets] [captured or domes- 
tic animals] [food and drink] [electric or other power]. 


(“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]° (“Bodily injury” includes a cut, abrasion, bruise, 
burn or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental 
faculty.]’ 


The burden is on the state to prove beyond a reasonable 
doubt that the defendant did not act in protection of a third 
person’s property.® 


[This defense is not available to the defendant if the victim 
was an innocent third person who was recklessly injured or reck- 
lessly killed by the defendant’s use of force. “Recklessly” has been 
previously defined in these instructions.]* 


If from all the facts and circumstances you find the defendant 
acted in protection of a third person’s property, or if you have a 
reasonable doubt as to whether the defendant acted in protection 
of a third person’s property, you must find /him] [her] not guilty." 


Comments 


1. The defendant need not testify in order to insure that this general 
defense is raised in the proof. “ ‘[I]n all criminal prosecutions, the ac- 
cused. . . shall not be compelled to give evidence against himself.’ 
Tenn. Const. Art. 1, § 9; U.S. Const. amend. V (“No person. . . shall be 

- compelled in any criminal case to be a witness against himself].]”). Com- 


5T.C.A. § 39-11-106. . "T.C.A. § 39-11-106. 


ide "T.C.A. a Amara uid trial 87. C.A. § 39-11-201(a)(3). 
judge may wish to omit the language 9 

regarding a broken bone of a child if T.C.A. § 39-11-604. 
not fairly raised in the proof. "OT.C.A. § 39-11-203(d). 
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pelling the defendant to waive his right not to give evidence against 
himself or, instead, to provide evidence of his mental state to secure his 
constitutional right to a complete jury instruction is an untenable 
position. For that reason, it is incumbent upon the court to “draw all rea- 
sonable inferences in the defendant’s favor” and not the defendant to 
provide such proof or inferences.” State v. Cole-Pugh, 588 S.W.3d 254, 
263 (Tenn. 2019). 


2. The quantum of proof necessary to fairly raise a general defense is less 
than that required to establish a proposition by a preponderance of the 
_ evidence. To determine whether a general defense has been fairly raised 
by the proof, a court must consider the evidence in the light most favor- 
able to the defendant and draw all reasonable inferences in the 
defendant’s favor. Whenever admissible evidence fairly raises-a general 
defense, the trial court is required to submit the general defense to the 
jury. From that point, the burden shifts to the prosecution to prove be- 
yond a reasonable doubt that the defense does not apply. State v. 
Hawkins, 406 S.W.3d 121, 129 (Tenn. 2018). 
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T.P.I1.—Crim. 40.10 Affirmative defense: 


Renunciation 


Included in the defendant’s plea of not guilty is /his/ [her] 
plea that /he//she/ prevented the successful commission of the of- 
fense [attempted] [solicited] [conspired]. 


It is a defense to a charge of [criminal attempt] [solicitation] 
[conspiracy] that:' 


(1) after committing the /criminal attempt] [solicitation] 

_.[conspiracy], the defendant prevented the successful 

commission of the offense /attempted/ [solicited] [con- 
spired |; 


and 


(2) the offense was prevented under circumstances mani- 
festing a complete and voluntary renunciation of the 
defendant’s criminal purpose. 


The burden is upon the defendant to prove by a preponder- 
ance of the evidence’ that, after committing the [criminal at- 
tempt] [solicitation] [conspiracy], [he] [she] prevented the success- 
ful commission of the offense /attempted/ [solicited] [conspired] 
under circumstances manifesting a complete and voluntary re- 
nunciation of the defendant’s criminal purpose.° 


If you find that the defendant has proven the renunciation 
defense by a preponderance of the evidence, then you must find 
the defendant not guilty of [criminal attempt] [solicitation] 
[conspiracy]. 


Comments 


1. The state is not required to negate the existence of an affirmative defense 
in the charging instrument alleging commission of the offense. The issue of the 
existence of an affirmative defense may not be submitted to the jury unless it is 
fairly raised by the proof and notice has been provided according to T.C.A. § 39- 
11-204(c). If the issue of the existence of an affirmative defense is submitted to 
the jury, the court shall instruct the jury that the affirmative defense must be 
established by a preponderance of the evidence. T.C.A. § 39-11-204. 


40,10 the jury concerning “preponderance of 
1 the evidence.” T.P.I.—Crim. 42.01, 
T.C.A, § 39-12-104. Preponderance of evidence. 
*The trial judge should instruct 91.C.A. § 39-11-204(e). 
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T.P.1.—Crim. 40. 11 Defense: voluntary return of 
victim (Applicable to 
Custodial Interference 
Committed On or r After July 
1, 2004) 


[Part A: 


It is a defense to custodial interference prosecution that the 
person who removed the individual reasonably believed that at 
the time the individual was removed, the failure to remove the 
individual would have resulted in a clear and present danger to 
the health, safety, or welfare of the individual.’ 


If evidence is introduced that the person who removed the 
individual reasonably believed that at the time the individual 
was removed, the failure to remove the individual would have 
resulted in a clear and present danger to the health, safety, or 
welfare of the individual, the burden is on the state to prove be- 
yond a reasonable doubt that the defendant did not so reasonably 
believe.’ 


If, from all the facts and circumstances in the case, you find 
that the person who removed the individual reasonably believed 
that at the time the individual was removed, the failure to remove 
the individual would have resulted in a clear and present danger 
to the health, safety, or welfare of the individual, or if you have a 
reasonable doubt that the state has proven the person did not so 
reasonably believe, then you must find the defendant not guilty.*] 


[Part B: 


It is a defense to custodial interference prosecution that the 
individual [detained] [moved] in contravention of the /rightful 
custody of the mother] [order of custody or care] was returned by 
the defendant voluntarily and before arrest or the issuance of a 
warrant for arrest.’ 


If evidence is introduced supporting a voluntary return of 
the individual by the defendant before arrest or the issuance of a 


40.11 — “T.C.A. § 39-11-203(d). 
'T.C.A. § 39-13-306(c)(1). *T.C.A. § 39-13-306(c)(2). 
27. C.A. § 39-11-201(a)(8). 
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warrant for arrest, the burden is on the state to prove beyond a 
reasonable doubt that the defendant did not voluntarily return 
the individual before arrest or the issuance of a warrant for 
arrest.° 


If, from all of the facts and circumstances in the case, you 
find that the individual taken from lawful custody was returned 
by the defendant before arrest or the issuance of a warrant for 
arrest and that the defendant returned said person voluntarily, 
or if you have a reasonable doubt that the state has proven the 
defendant did not so return the individual voluntarily, then you 
must find the defendant not guilty.*] 


Comments 


1. See T.P.I.—Crim. 40.11 for the pattern instruction on defenses for 
custodial interference committed prior to July 1, 2004. 


51'C.A. § 39-11-201(a)(3). 8T'C.A. § 39-11-203(d). 
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T.P.I1.—Crim. 40.12 [Reserved] 
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PF; P. I.—Crim. 40.13 Affirmative defense: Claim of 
right (applicable to theft of 
property or services or 
unauthorized use of 
automobile and other 
vehicles) 


Included in the defendant’s plea of not guilty is [his/ [her/ 
defense of claim of right. — 


It is a defense to prosecution of this offense:' 


(1) that the defendant acted under an honest claim of right 
to the [property] [services/ involved; 


or 


(2) that the defendant acted in the honest belief that /he/ 
[she/ had the right to obtain or exercise control over the 
[property] [services] as [he/ [she] did; 


or 


(3) that the defendant obtained or exercised control over 
the [property/ [services] while honestly believing that 
the owner, if present, would have consented. 


The burden of proof on this issue is upon the defendant to 
prove the defense by a preponderance’ of the evidence.* If, from 
all the facts and circumstances in the case, you find that the 
defendant acted under a claim of right, then you must find the 
defendant not guilty. 


(“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


((a) induced by deception or coercion /the trial judge should 


40.13 | hicles. 


"T.C.A. § 39-14-107. This affir- *The trial judge should instruct 


mativeldefensadsapplicablemalysts!t ipo surv concerning“oreponderance of 
T.C.A. § 39-14-1083, Theft of Property; ihe ee sic er 42.01 
T.C.A. § 39-14-104, Theft of Services; Fo rcreadecbs plied ote Ar nse ; 
and T.C.A. § 39-14-106, Unauthorized **°P 
Use of Automobiles and Other Ve- ST OLA! § 39-11-204. 
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40.13 


include in the. instruction applicable language from the 
statutory definitions for deception‘ or coercion® if fairly 
raised in the proof] or 
((b) given by a person the defendant knows is not autho- 
rized to act as an agent;] or 


given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or 


[(c) 


[((d) given solely to detect the commission of an offense].]’ 


(“Mental disease or defect” means that a person is temporar- 
ily or permanently incapable of appraising the nature of his or 
her conduct.]° | 


[“Obtain” means to: 


(i) bring about a transfer or purported transfer of property 
or of a legally recognized interest therein, whether to the 
_ defendant or another; 


or 
(ii) secure the performance of service.]® 


“Property” means anything of value, including but not limited 
to [money] [real estate] [tangible or intangible personal property 
(including anything severed from land)] [library material] [con- 
tract rights] [chose-in-action] [interest in or claim to wealth] 
[credit] [admission or transportation tickets] [captured or domes- 


tic animals] [food and drink] [electric or other power],"° 


[“Services” includes /labor] [skill] [professional service] [trans- 


47.C.A.°§ 39-11-106. 
5T1C.A, § 39-11-106. 


®State v. Pope, 427 S.W.3d 363 
(Tenn. 2013); 


™T.C.A. § 39-11-106. 
81.C.A. § 39-13-501(3). 


°T.C.A. § 39-11-106) “Obtain” 
includes, but is not limited to, the tak- 
ing, carrying away or the sale, convey- 


ance or transfer of title to or interest 
in or possession of property, and in- 
cludes, but is not limited to, conduct 
heretofore known as larceny, larceny 
by trick, larceny by conversion, em- 
bezzlement, extortion or obtaining 
property by false pretenses. T.C.A, 
§ 39-11-106. ! 


ON C.A. § 39-11-106. 
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portation] [telephone] [mail] [gas] [electricity] [steam] [water] 
[cable television] [other public services] [accommodations in hotels, 
restaurants or elsewhere] [admissions to exhibitions] [use of 
vehicles or other movable property].|" 


Comments 


1. The state is not required to negate the existence of an affirmative defense 
in the charging instrument alleging commission of the offense. The issue of the 
existence of an affirmative defense may not be submitted to the jury unless it is 
fairly raised by the proof and notice has been provided according to T.C.A. § 39- 
11-204(c). If the issue of the existence of an affirmative defense is submitted to 
the jury, the court shall instruct the jury that the affirmative defense must be 
established by a preponderance of the evidence. T.C.A. § 39-11-204. 


2. Claim of right as an affirmative defense may apply to robbery in some 
rare instances. See T.C.A. § 39-13-401 to T.C.A. § 39-13-4038, 


"1 C.A, § 39-11-106. 
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T.P.I -—Crim. 40.14 Affirmative defense: Claim of 
restitution, indemnification 
or compensation (applicable 
to extortion) 


Included in the defendant’s plea of not guilty is [his] [her] 
claim of /appropriate restitution for harm done] [appropriate 
indemnification for harm done] [appropriate compensation for 
property] [appropriate compensation for lawful services]. 


It is a defense to prosecution for extortion:' 


(1) that the defendant reasonably claimed appropriate 
restitution for harm done; 


or 


(2) that the defendant reasonably claimed appropriate 
indemnification for harm done; 


or 


(3) that the defendant reasonably claimed appropriate 
compensation for [property] [lawful services]. 


The burden of proof on this issue is upon the defendant to 
prove the defense by a preponderance’ of the evidence.? If, from 
all the facts and circumstances in the case, you find that the 
defendant acted under a claim of [appropriate restitution for harm 
done] [appropriate indemnification for harm done] [appropriate 
compensation for property] [appropriate compensation for lawful 
service], then you must find the defendant not guilty. 


[<Compensation” means payment of damages; making 
amends; making whole; giving an equivalent or substitute of 
equal value; that which is necessary to restore an injured party 
to [his] [her] former position.]* 


40.14 Preponderance of evidence. 
"T.C.A. § 39-14-112(b). °T.C.A. § 39-11-204. 
*The trial judge should instruct a TaeeE aaa Dinhion ary (5th Ed. 


the jury concerning “preponderance of 1979) 
the evidence.” T.P.I.—Crim. 42.01, ; 
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[“Indemnification” is the act of making good, or reimbursing 
another for a loss which was already incurred by [him] [her].]° 


[“Property” means anything of value, including but not 
limited to [money] [real estate] [tangible or intangible personal 
property (including anything severed from land)] [library mate- 
rial] [contract rights] [chose-in-action] [interest in or claim to 
wealth] [credit] [admission or transportation tickets] [captured or 
domestic animals] [food and drink] [electric or other power].]° 


[“Restitution” is the act of restoring; the act of making good 
or giving the equivalent for any loss, damage, or injury.]’ 


[“Services” includes [labor] [skill] [professional service] [trans- 
portation] [telephone] [mail] [gas/ [electricity] [steam] [water] 
[cable television] [other public services] [accommodations in hotels, 
restaurants or elsewhere] [admissions to exhibitions] [use of 
vehicles or other movable property].]° 


Comments 


1. The state is not required to negate the existence of an affirmative defense 
in the charging instrument alleging commission of the offense. The issue of the 
existence of an affirmative defense may not be submitted to the jury unless it is 
fairly raised by the proof and notice has been provided according to T.C.A. § 39- 
11-204(c). If the issue of the existence of an affirmative defense is submitted to 
the jury, the court shall instruct the jury that the affirmative defense must be 
established by a preponderance of the evidence. T.C.A. § 39-11-204. 


*Black’s Law Dictionary (5th Ed. "Black’s Law Dictionary (5th Ed. 
1979). 1979). 


®T.C.A, § 39-11-106. 8T.C.A. § 39-11-106. 
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T.P.I.—Crim. 40.15 [Reserved] 
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T.P.I1.—Crim. 40.16 Affirmative defense: Insanity 
(for offenses committed on or 
after July 1, 1995)’ 


The defendant has raised the defense that /he/ [she/ was 
insane at the time of the commission of the offense. 


A person is not responsible for criminal conduct if, at the 
time of the commission of the acts constituting the offense, the 
person, as a result of a severe mental disease or defect, was un- 
able to appreciate the wrongfulness of such person’s acts. A 
mental disease or defect by itself is not a defense.* The terms 
“mental disease or defect” do not include any abnormality 
manifested only by repeated criminal or otherwise anti-social 
behavior.® 7 , 


The defendant has the burden of proving the defense of 
insanity. For you to return a verdict of not guilty by reason of 
insanity, the defendant must prove both of the following things 
by clear and.convincing evidence: 


(1) [he] [she] had a severe mental disease or defect at the 
time that the acts constituting the crime were commit- 
ted; 


and 


(2) that as a result of this severe mental disease or defect, 
[he] [she] was not able to understand what /he/ [she/ 
was doing, or to understand that what /he//she/ was do- 
ing was wrong.” 


“Clear and convincing evidence” means evidence in which 
there is no serious or substantial doubt about the correctness of 
the conclusions drawn from the evidence.°® 


[Lay witnesses have testified with respect to their observa- 
tions of defendant’s appearance, behavior, speech, and actions. 


coe 


40.16 earlier edition. | 
'This pattern instruction for- *T.C.A, § 39-11-501(a). 
merly contained the jury charge for 97.C.A. § 39-11-501(b). 


the statutory version of this offense 4 
committed prior to July 1, 1995. To babel rc ght lk 

obtain that pattern instruction, see Hodges v. 8.C. Toof & Co., 833 
T.PI. 40.16(a) (19t* ed. 2015), or an S.W.2d 896 (Tenn. 1992). 
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40.16 


Such persons are permitted to testify as to their own observa- 
tions.and other facts known to them. Lay witnesses may express 
an opinion based upon those observations and facts known to 
them. In weighing the testimony of such lay witnesses, you may 
consider: the circumstances of each witness, /his/ [her/ op- 
portunity to observe the defendant and to know the facts to which 
[he] [she] has testified, his or her willingness and capacity to 
expound freely as to /his/ [her] observations and knowledge, the 
basis for [his/ [her/ opinion and conclusions, and the nearness or 
remoteness of [his/ [her] observations of the defendant in point of 
time to the commission of the offense charged.° 


You may also consider whether the witness observed extraor- 
dinary or bizarre acts performed by the defendant. In evaluating 
such testimony, you should take into account the extent of the 
witness’ observation of the defendant and the nature and length 
of time of the witness’ contact with the defendant. You should 
bear in mind that an untrained person may not be readily able to: 
detect mental disease or defect. Also, the failure of a lay witness 
to observe abnormal acts by the defendant may be significant 
only if the witness had prolonged and intimate contact with the 
defendant.’] 


Whether the defendant was insane as defined in these 
instructions is a question for you alone to decide.® 


In determining the defendant’s mental status at the time of 
the alleged crime, the jury is entitled to look to evidence of /his/ 
[her] actions and words before, at, and immediately after the 
commission of the alleged crime.” 


If you find the defendant not guilty by reason of insanity, the 
form of your verdict shall be: “We find the defendant not guilty 


by reason of insanity.””° 


SUnited States v. Brawner, 471 
F.2d 969 (D.C. Cir. Tenn. 1972). 


"United States v. Brawner, 471 
F.2d 969 (D.C. Cir. Tenn. 1972). 


°T.C.A. § 89-11-501(c). T.C.A. 
§ 39-11-501(c) prohibits an expert from 
testifying on whether the defendant 


was or was not insane at the time of 
the commission of the acts constitut- 
ing the offense. 

*Mullendore v. State, 183 Tenn. 
53, 191 S.W.2d 149 (1945); Humphreys 
v. State, 5381 S.W.2d 127 (Tenn. Crim. 
App. 1975). 

T.C.A. § 40-18-117. 
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A verdict of not guilty by reason of insanity shall result in 
the automatic detention of the defendant in a mental hospital or 
treatment center, pending further medical and legal findings." 


Comments 


1. This instruction should be used for crimes committed on or after July 1, 
- 1995. See Public Acts of 1995, Chapter 494. 


2. The issue of the existence of the affirmative defense of insanity may not 
be submitted to the jury unless it is fairly raised by the proof and notice has 
been provided. T.C.A. § 39-11-204(c)(1) provides that written notice of an affir- 
mative defense shall be made to the district attorney no later than ten (10) days 
before trial. However, Tenn. R. Crim. P. 12.2 provides that notice of intent to 
rely upon the defense of insanity shall be made within the time provided for fil- 
ing pretrial motions or at such time as the court may direct. 


"1 C.A. § 33-7-303. 
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40.17 T.P.I.—CRIM. Ch. 40 
T.P.L.—Crim. 40.17 Defense: Effective consent 


Included in the defendant’s plea of not guilty is the defen- 
dant’s plea that the alleged victim consented to the threat or 
infliction of bodily injury. 


When conduct is charged to constitute /assault/ [aggravated 
assault] [domestic assault] [criminal exposure to HIV] [vehicular 
assault] [aggravated vehicular assault] [reckless endangerment] 
because it causes or threatens bodily injury, effective consent to 
such conduct or to the infliction of such injury is a defense if: 


(1) the bodily injury consented to or threatened by the 
conduct consented to is not serious bodily injury; 


or 


(2) the conduct and the harm are reasonably foreseeable 
hazards: 


(a) of joint participation in a lawful athletic contest or 
competitive sport; 


or 


(b) for any concerted activity of a kind not forbidden by 
law.’ 


“Bodily injury” includes a cut, abrasion, bruise, burn or 
disfigurement, and physical pain or temporary illness or impair- 
ment of the function of a bodily member, organ, or mental faculty.* 


“Effective consent” means assent in fact, whether express or 
apparent, including assent by one legally authorized to act for 
another. Consent is not effective when: 


[((a) induced by deception or coercion /the trial judge should 
include in the instruction applicable language from the 


40.17 9T.C.A. § 39-11-106. 


‘For offenses not listed, see Com- 
ment 3. 


27T.C.A. § 39-13-104. 
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statutory definitions for deception* or coercion’ if fairly 
raised in the proof] or 


[((b) given by a person the defendant knows is not autho- 
rized to act as an agent;] or 


[(c) given by a person who, by reason of youth, mental dis- 
ease or defect, or intoxication, is known by the defendant 
to be unable to make reasonable decisions regarding 
the subject matter;] or 


[(d) given solely to detect the commission of an offense].’ 


[“Serious bodily injury” means bodily injury that involves a 
substantial risk of death; protracted unconsciousness; extreme 
physical pain; protracted or obvious disfigurement; or protracted 
loss or substantial impairment of a function of a bodily member, 
organ or mental faculty [only for offenses committed on or 
after 7/1/09: or a broken bone of a child who is eight (8) [only 
for offenses committed on or after 7/1/14: twelve (12)] years 
of age or less].]® 


[(“Knowingly” means that a person acts knowingly with re- 
spect to the conduct or to circumstances surrounding the conduct 
when the person is aware of the nature of the conduct or that the 
circumstances exist. A person acts knowingly with respect to a 
result of the person’s conduct when the person is aware that the 
conduct is reasonably certain to cause the result.]° 


[The requirement of “knowingly” is also established if it is 
shown that the defendant acted intentionally.]"° 


[“Intentionally” means that a person acts intentionally with 
respect to the nature of the conduct or to a result of the conduct 
when it is the person’s conscious objective or "desire to engage in 
the conduct or cause the result.]" 


If evidence is introduced supporting the defense of effective 


4T.C.A. § 39-11-106. | regarding a broken bone of a child if 
5TC.A. § 39-11-106. not fairly raised in the proof. 
8State v. Pope, 427 S.W.3d 363 °1C.A. § 39-11-106. 

pean ge 'ON.C.A. § 39-11-301(a)(2). 


TO.A, 8 89-11-106, 2 
®°7.C.A. § 39-11-106. The trial T.C.A. § 39-11-106. 
judge may wish to omit the language 
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consent to the threat or infliction of bodily injury, the burden is 
on the state to prove beyond a reasonable doubt that the alleged 
victim did not give effective consent to such conduct.” 


If you find from the evidence that the alleged victim gave ef- 
fective consent to the threat or infliction of bodily injury, or if you 
have a reasonable doubt whether such effective consent was 
given, then you must find the defendant not guilty." 


Comments 


1. The defendant need not testify in order to insure that this general 
defense is raised in the proof. “ ‘[I]n all criminal prosecutions, the accused. . . 
shall not be compelled to give evidence against himself.’ Tenn. Const. Art. 1, § 9; 
U.S. Const. amend. V (“No person . . . shall be compelled in any criminal case 
to be a witness against himself].]”). Compelling the defendant to waive his right 
not to give evidence against himself or, instead, to provide evidence of his 
mental state to secure his constitutional right to a complete jury instruction is 
an untenable position. For that reason, it is incumbent upon the court to “draw 
all reasonable inferences in the defendant’s favor” and not the defendant to 
provide such proof or inferences.” State v. Cole-Pugh, 588 S.W.3d 254, 263 
(Tenn. 2019). 


2. The quantum of proof necessary to fairly raise a general defense is less 
than that required to establish a proposition by a preponderance of the evidence. 
To determine whether a general defense has been fairly raised by the proof, a 
court must consider the evidence in the light most favorable to the defendant 
and draw all reasonable inferences in the defendant’s favor. Whenever admis- 
sible evidence fairly raises a general defense, the trial court is required to 
submit the general defense to the jury. From that point, the burden shifts to the 
prosecution to prove beyond a reasonable doubt that the defense does not apply. 
State v. Hawkins, 406 S.W.3d 121, 129 (Tenn. 2013). 


3. For examples under element 2(b), see Sentencing Commission Com- 
ments, T.C.A. § 39-13-104 (e.g., medical treatments, scientific experiments, or 
an occupation). 


4. As the statutory defense of effective consent only applies to those offen- 
ses listed in brackets, if the trial judge wishes to instruct the jury that consent 
is not a defense to a particular offense, the judge may wish to consult State v. 
Matthew Reynolds, No. M2017-00169-CCA-R3-CD, 2018 WL 6253829 (Tenn. 
Crim. App., Nov. 28, 2018), (for membership of BDSM) citing State v. Mickens, 
123 S.W.3d 355, 392 (Tenn. Crim. App. 2008) (for membership of gang). 


"27 .C.A. § 39-11-201(a)(3). 87 C.A. §.39-11-203(d). 
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DELIBERATION PROCESS 
T.P.I.—Crim. 41.01 Deliberation: Order of consideration 
T.P.I.—Crim. 41.02 Multiple counts: Guilt finding limited to 
one—Order of consideration 
T.P.I—Crim. 41.03 Multiple counts: Finding on each required 


T.P.I.—Crim. 41.04 Considering multiple defendants 


T.P.L.—Crim. 41.01 Deliberation: Order of 
consideration’ 


In reaching your verdict, you shall first consider the offense 
charged in /the indictment] [indictment number —______] [count 
number _______._ /. If you unanimously find the defendant guilty 
of that offense beyond a reasonable doubt, you shall return a 
verdict of guilty for that offense. If you unanimously find the 
defendant not guilty of that offense, or have a reasonable doubt 
of the defendant’s guilt of that offense, you shall then proceed to 
consider whether or not the defendant is guilty of the next lesser 
included offense in order from greatest to least within that 
[indictment] [count/, You shall not proceed to consider any lesser- 
included offense until you have first made a unanimous determi- 
nation that the defendant is not guilty of the immediately- 
preceding greater offense or you unanimously have a reasonable 
doubt of the defendant’s guilt of that offense. If you have a rea- 
sonable doubt of the guilt of the defendant as to all offenses 
charged and included in that /indictment/ [count/, you shall 
return a verdict of not guilty [and proceed to the next /indict- 
ment] [count/]. 


41.01 910 (Tenn. 2008). 
'State v. Davis, 266 S.W.3d 896, 
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T.P.1.—Crim. 41.02 Multiple counts: Guilt finding 
limited to one—Order of 
consideration 


If you have a reasonable doubt as to the defendant’s guilt of 
[insert offense charged], as charged in /count —_— of] the indict- 
ment, then your verdict must be not guilty as to this offense, and 
then you shall proceed to determine whether the defendant is 
guilty or not guilty of /insert offense charged], as charged in [count 
____. of] the indictment.' 


Comments 


1. Duty of judges to charge juries, when two or more grades or classes of an 


offense may be included in the indictment, as to the law of each offense. T.C.A. 
§ 40-18-110. 


2. This instruction should be given where guilt finding must be limited to 
one count. Tenn. Const. Art, I, § 14. It may be repeated thereafter in an ap- 
propriate place to cover additional counts in the indictment. 


3, A special verdict upon a single count of indictment is given the effect of 


an acquittal upon the other counts to which the jury did not inh Briggs v. 
State, 573 S,W.2d 157 (Tenn. 1978). 


| 41.02 (Tenn. 1978). 
‘Briggs v. State, 573 S.W.2d 157 | 
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T.P.1.—Crim. 41.03 . Multiple counts: Finding on 
each required 


The crime charged in each count of the indictment is a sepa- 
rate and distinct offense. You must decide each charge separately 
on the evidence and the law applicable to it. The defendant may 
be found guilty or not guilty of any or all of the offenses charged. 
Your finding as to each crime charged must be stated in your 
verdict.’ 


Comments . 


1, That no person shall be put to answer any criminal charge but by pre- 
sentment, indictment or impeachment. Tenn. Const. Art. I § 14. 


2. Duty of judges to charge juries, when two or more grades or classes of an 
offense may be included in the indictment, as to the law of each offense. T.C.A. 
§ 40-18-110. 


3, A special verdict upon a single count of indictment is given the effect of 
an acquittal upon the other counts to which the jury did not respond. Briggs v. 
State, 573 S.W.2d 157 (Tenn. 1978). 


4, This instruction should be given only where separate offenses are 


charged in more than one count and the defendant can be convicted of any one 
offense or all offenses charged. 


41.03 (Tenn. 1978). 
‘Briggs v. State, 573 S.W.2d 157 
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T.P.I.—Crim. 41.04. Considering multiple 
defendants 


You should give separate consideration to each defendant. 
Each is entitled to have /his/ [her] case decided on the evidence 
and the law which is applicable to that particular defendant. Any 
evidence which was limited to a particular defendant should not 
be considered by you as to any other defendant. 


You can acquit /both/ [all] or convict [both] [all/, or you can 
acquit one /or more] and convict the other /or others/. 


If you cannot agree upon a verdict as to /both/ [all] the 
defendants, but do agree upon a verdict as to one /or more/ of 
them, you must render a verdict as to the one /or more] upon 
which you agree. 


Comments 


1. This instruction is to be given where the charge involves two or more 
defendants. 
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CHAPTER 42 


GENERAL INSTRUCTIONS—EVIDENCE 
AND GUIDES FOR ITS CONSIDERATION 


T.P.1+Crim. 
T.P.I.—Crim. 
T.P.I==Crim. 
T.P.I.—Crim. 
T:P.¥—Crim: 
T.P.1.—Crim. 
Pie. Crim, 
T.P.I.—Crim. 
T.P.1—Crim. 
T.PI—Crim. 
TPT —Crim. 
TPL Crim: 
T.P.l.—Crim. 
T.P.I.—Crim. 
TPA=-Criny, 
T.P1—Crim. 
T.P.I1.—Crim. 
T.P.I.—Crim. 
Pa —Crim. 
TP Grim. 
AP L--Grim; 
T.PI.—Crim. 
TP i--Crint, 
TPh-Crim: 
T:P.Ii—Crim: 
T.P.1.—Crim. 
T.P.T.—Crim. 
T.P.I—Crim. 


42.01 
42.02 
42.03 
42.03(a) 


42.04 
42.04(a) 


42.04(b) 
42.05 
42.05(a) 


42.06 
42.07 
42.08 
42.08(a) 


42.09 
42.09(a) 
42.10 
AX 11 
42.11(a) 
42.12 
42.13 
42.13(a) 
42.14 
42.15 
42.16 
42.16(a) 


42.16(b) 


AZT 
42.17(a) 


Preponderance of evidence 
Expert witness 
Evidence: Direct and circumstantial 


Alternative instruction: Direct and 
circumstantial evidence 


Credibility of witness: In general and 
when defendant testifying 


Alternative instruction: Credibility of 
witness 


Alternative instruction: Witness 
Identity 


Alternative instruction: When 
identification not material 


Impeachment of witness 
Evidence of prior conviction 
Evidence of good character 


Alternative instruction: Character of 
defendant 


Accomplice 

Alternative instruction: Accomplice 
Evidence of other crimes 

Confession [admission against interest] 
Prior Statement Of The Defendant 
Confessions 

Alibi 


_ [Reserved] 


Cause of death 
Dying declarations 
Absent material witness 


Alternative instruction: Absent material 
witness 


Alternative instruction: Absent material 
witness 


Fingerprint evidence 
Alternative instruction: Fingerprint 
evidence 
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T.P.I.—CRIM. Ch. 42 


T.P.I.—Crim. 42.18 Flight 

T.P.Ik—Crim. 42.19 Inferences 

T.P.I.—Crim. 42.20 Inference from possession of recently 
stolen property 

T.P.I—Crim, 42.21 Inference: Theft of rental property 

T.P.I—Crim. 42,22 Evidence of mental state 

T.P.I.—Crim: 42.23 Duty to preserve evidence 

T.P.I.—Crim. 42.24 Computer animated visualization 

T.P.I.—Crim, 42.25 Election of offenses 

T.P.I—Crim. 42.25(a) Election of Offenses (only use in generic 
evidence cases) | 

T.P.I.—Crim. 42:26 Testimony of non-English speaking 

| witness 

T.P.I—Crim. 42.27 Inference of concealment or destruction 

of evidence 


T.P.I1.—Crim, 42.28 Use of a facility dog 


T.P.I1.—Crim. 42.01 Preponderance of evidence 


-Preponderance of the evidence simply means the greater 
weight of the evidence which is not determined alone by the 
greater number of witnesses testifying one way or another about 
the issue sought to be proved, but the preponderance is that evi- 
dence which to your mind has the greater and more persuasive 
force, and which you believe more closely details the factual truth. 
Evidence is whatever has been admitted by the court during the 
course of this trial for you the jury to see, hear, or examine. 


[In this cause, the state has the burden of establishing by a 
preponderance of the evidence all of the facts necessary to prove 
the following issues: /- | 


[In this cause, the defendant has the burden of establishing 
by a preponderance of the evidence all of the facts necessary to 
prove the following issues: /_~_>»_>S SE] 


The burden of proving an issue by a preponderance of the ev- 
idence has not been met if the evidence on that issue appears to 
be equally balanced. 


You must consider all the evidence pertaining to each issue, 
regardless of who presented it. 
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Ch, 42 GENERAL INSTRUCTIONS A202 
T.P.1.—Crim. 42.02 Expert witness 


During the trial, you heard the expert testimony of /______/, 
who was described to us as an expert in the field of /___/..' 


The rules of evidence provide that if scientific, technical or 
other specialized knowledge might assist the jury in understand- 
ing the evidence or in determining a fact in issue, a witness quali- 
fied as an expert by reason of special knowledge, skill or experi- 
ence may testify and state /his/ [her/ opinions concerning such 
matters and give reasons for /his/ [her] testimony. 


[In giving /his/ [her] opinion, _______ testified that /he/ [she] 
took into consideration certain statements made by other persons. 
Because the statements were made outside the courtroom, they 
may be used by you only for evaluating the expert witness’ 
opinion testimony, and cannot be relied on as proof of the truth of 
the matters asserted in those statements.]’ 


Merely because an expert witness has expressed an opinion 
does not mean, however, that you are bound to accept this 
opinion. The same as with any other witness, it is up to you to 
decide whether you believe this testimony and choose to rely 
upon it. Part of that decision will depend on your judgment about 
whether the witness’s background or training and experience is 
sufficient for the witness to give the expert opinion that you 
heard. You must also decide whether the witness’s opinions were 
based on sound reasons, judgment and information. 


You are to give the testimony of an expert witness such 
weight and value as you think it deserves along with all the 
other evidence in the case. 


Comments 


1. This instruction was formerly T,P.I.—Crim. 42.02(a), Alternative 
instruction: Expert witness. The former T.P.1—Crim. 42.02 was omitted as a 
result of State v. Givens, 1993 WL 31710, No. 01-C-01-9110-CC-00312 (Tenn. 
Crim. App. 1993). See also State v. Phipps, 883 $.W.2d 138 (Tenn. Crim. App. 


42,02 be used whenever inadmissible hear- 

IThis paragraph may be omitted say is allowed by the trial judge dur- 

if there were numerous witnesses who ‘1g expert testimony pursuant to Tenn. 
testified as “experts” and the inclusion R. Evid. 703 and its Advisory Commis- 
of all would be burdensome. sion Comments. See State v. Jordan, 


This bracketed language should 825 S.W.3d 1, 53-56 (Tenn. 2010). 
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1994). 
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Ch. 42 GENERAL INSTRUCTIONS 42.08 


T.P.I1.—Crim. 42.03 Evidence: Direct and 
circumstantial 


The guilt of the defendant as well as any fact required to be 
proved may be established by direct evidence, by circumstantial 
evidence, or by both combined. 


Direct evidence is defined as evidence which proves the exis- 
tence of the fact in issue without inference or presumption. Direct 
evidence may consist of testimony of a person who has perceived 
by the means of his or her senses the existence of a fact sought to 
be proved or disproved. ' 


Circumstantial evidence consists of proof of collateral facts 
and circumstances which do not directly prove the fact in issue 
but from which that fact may be logically inferred.’ 


It is your duty to decide how much weight to give the direct 
and circumstantial evidence. The law makes no distinction be- 
tween the weight that you should give to either one, or say that 
one is any better evidence than the other. You should consider all 
the evidence, both direct and circumstantial, and give it what- 
ever weight you believe it deserves. 


Comments 


1. See T.P.I.—Crim. 42.03(a), Alternative instruction: Direct and circum- 
stantial evidence. 


42.03 *State v. Thompson, 519 S.W.2d 
'State v. Thompson, 519 S.W.2d 789, 792-93 (Tenn. 1975); Webb v. 
789, 792-93 (Tenn. 1975); Webb v. State, 140 Tenn. 205, 203 S.W. 955 
State, 140 Tenn. 205, 203 S.W. 955 (1918). 
(1918). 
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42.03(a) - 'LP1.—CRIM. Ch. 42 


T.P.I1.—Crim. 42. 03(a) Alternative instruction: | 
Direct and circumstantial 
evidence 


One type of evidence is called direct evidence and the other 
type is called circumstantial evidence. 


Direct evidence is those parts of the testimony admitted in 
court which referred to what happened and was testified to by 
witnesses who saw or heard (or otherwise sensed) what happened 
first hand. If witnesses testified about what they themselves saw 
or heard (or otherwise sensed), they presented direct evidence. 


Circumstantial evidence is all the testimony and exhibits 
which give you clues about what happened in an indirect way. It 
consists of all the evidence which is not direct evidence. Do not 
assume that direct evidence is always better than circumstantial 
evidence. According to our laws, direct evidence is not necessarily 
better than circumstantial evidence. Either type of evidence can 
prove a fact if it is convincing enough. A defendant may be 
convicted on direct evidence, circumstantial evidence, or both. 


It is your duty to decide how much weight to give the direct 
and circumstantial evidence. The law makes no distinction be- 
tween the weight that you should give to either one, or say that 
one is any better evidence than the other. You should consider all 
the evidence, both direct and circumstantial, and give it what- 
ever weight you believe it deserves. 


1314 


Ch. 42 GENERAL INSTRUCTIONS 42.04 


T.Pil. eam 42.04 Credibility of witness: In 
general and when defendant 
testifying 


You are the exclusive judges of the credibility of the wit- 
nesses and the weight to be given to their testimony.' If there are 
conflicts in the testimony of the different witnesses you must rec- 
oncile them, if you can, without hastily or rashly concluding that 
any witness has aka falsely, for the law presumes that all wit- 
nesses are truthful.? In forming your opinion as to the credibility 
of a witness, you may look to the proof, if any, of his or her gen- 
eral character, the evidence, if any, of the witness’ reputation for 
truth and veracity, the intelligence and respectability of the wit- 
ness, his or her interest or lack of interest in the outcome of the 
trial, his or her feelings, his or her apparent fairness or bias, his 
_ or her means of knowledge, the reasonableness of his or her state- 
ments,’ his or her appearance and demeanor while testifying, his 
or her contradictory statements as to material matters, if any are 
shown, and all the evidence in the case tending to corroborate or 
to contradict him or her. 


[The defendant having testified in /his/ [her] own behalf, 
[his] [her] credibility is determined by the same rules by which 
the credibility of other witnesses is determined,’ and you will 
give [his/ [her] testimony sc weight as you may think it is 
entitled.| 


[During this trial, /a witness has] [witnesses have/ testified 
through an interpreter. The fact that a witness does not speak 
English fluently does not affect that witness’s credibility, and you 
must not allow the fact that a witness did not give testimony in 
English to ceania your view of that witness’s testimony.| 


Canmen ts 
1. This instruction must be given in each case. 


2. See T.P.I.—Crim. 42.04(a), Alternative instruction: Credibility of witness. 


42.04 Crim. App. 1981) (citing Cupp v. 
‘Nashville Ry. v. Norman, 108 Me Bye 414 US. 141 (1973)). 
Tenn. 324, 67 S.W. 479 (1902). Cooper v. State, 123 Tenn. 37, 
"Lundy v. State, 752 S.W.2d 98, 138 5.W. 826 (1911), 
103 (Tenn. Crim. App. 1987). See State ‘Jenkins v. State, 509 S.W.2d 


v. Glebock, 616 S.W.2d 897, 906 (Tenn. 240, 246 (Tenn. Crim. App. 1974), 
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42.04(a) | T.P.L—CRIM. o1~. Ch. 42 


T.P.I1.—Crim. 42.04(a) Alternative instruction: 
Credibility of witness 


It is your job to decide what the facts of this case are. You 
must decide which witnesses you believe and how important you 
think their testimony is. You do not have to accept or reject 
everything a witness said. You are free to believe all, none, or 
part of any person’s testimony. 


In deciding which testimony you believe, you should rely on 
your Own common sense and everyday experience. There is no 
fixed set of rules for judging whether you believe a witness, but it 
may help you to think about these questions: 


(1) Was the witness able to see or hear clearly? How long 
was the witness watching or listening? Was anything 
else going on that might have distracted the witness? 


(2) Did the witness seem to have a good memory? 


(3) How did the witness look and act while testifying? Did 
the witness seem to be making an honest effort to tell 
the truth, or did the witness seem to evade the ques- 
tions? | 


(4) Has there been any evidence presented regarding the 
witness’ intelligence, respectability or reputation for 
truthfulness? 


(5) Does the witness have any bias, prejudice, or personal 
7 interest in how the case is decided? 


((6) Have there been any promises, threats, suggestions, or 
other influences that affected how the witness testi- 
fied?] 


(7) In general, does the witness have any special reason to 
tell the truth, or any special reason to lie? 


(8) All in all, how reasonable does the witness’s testimony 
seem when you think about all the other evidence in the 
case? 


Sometimes the testimony of different witnesses will not 
agree, and you must decide which testimony you accept. You 


1316 
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should think about whether the disagreement involves something 
important or not, and whether you think someone is lying or is 
simply mistaken. People see and hear things differently, and wit- 
nesses may testify honestly but simply be wrong about what they 
thought they saw or remembered. It is also a good idea to think 
about which testimony agrees best with the other evidence in the 
case. 


However, you may conclude that a witness deliberately lied 
about something that is important to how you decide the case. If 
so, you may choose not to accept anything that witness said. On 
the other hand, if you think the witness lied about some things 
but told the truth about others, you may simply accept the part 
you think is true and ignore the rest. 


[During this trial, /a witness has] [witnesses have/ testified 
through an interpreter. The fact that a witness does not speak 
English fluently does not affect that witness’s credibility, and you 
must not allow the fact that a witness did not give testimony in 
English to affect your view of that witness’s testimony. ] 
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T.P.1.—Crim. 42.04(b) Alternative instruction: 
Witness 


You should consider all the evidence presented in this case 
by the state and by the defendant, and give it a full, fair and 
impartial consideration. Part of your responsibility is to determine 
what the facts are, based on what you heard from the witnesses. 
If there are conflicts in the testimony of different witnesses, it is 
your duty to reconcile them, if you can, for the law presumes that 
every witness has told the truth.’ But when you cannot reconcile 
the statements of different witnesses, then you must decide which 
witness or witnesses you believe and how important his or her 
testimony was. You do not have to accept or reject everything a 
witness said. You are free to believe all, none or part of any — 
person’s testimony. 


In forming your opinion as to which witness you believe, you 
may consider the following factors: 


(1) How the witness looked, acted, and whether the witness 
appeared to you to be telling the truth when he or she 
testified; 


(2) Whether the witness was in a position to know about 
the matter to which he or she testified. In other words, 
how well could the witness see or hear what he or she 
testified he or she saw or heard; 


(3) Whether the witness’ statements were consistent and 
how believable the statements were; 


(4) Whether the witness had a motive to testify truthfully 
or to testify untruthfully; and 


(5) Any proof presented of the witness’ reputation for tell- 
ing the truth. 


[Another factor for you to consider in evaluating a witness’ 
testimony is whether the witness has made material statements 
at some point before he or she testified which are different from 
his or her testimony at trial. However, [unless entered as a 


42.04(b) v. Glebock, 616 S.W.2d 897, 906 (Tenn. 
7: Crim. App. 1981) (citing Cupp v. 
Lundy v. State, 752 8.W.2d 98, pp g pp 
103 (Tenn. Crim. App. 1987). See State Naughton, 414 U.S. 141 (1973)). 
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numbered exhibit by the court and allowed to be taken by you 
back to the jury room when you deliberate,’] proof of any prior 
different statement may be considered by you only for the purpose 
of determining if the witness is telling the truth at trial. The 
contents of the prior inconsistent statement [unless the state- 
ment is entered as an exhibit’] are not to be considered as proof 
in the trial.] 


Another factor for you to consider in evaluating a witness’ 
testimony is whether the witness’ testimony during cross- 
examination appeared to be contradictory, unreasonable and 
improbable. However, immaterial or minor discrepancies or dif- 
ferences should not affect the believability of a witness unless it 
should plainly appear that the witness has willfully testified 
falsely. 


[During this trial, fa witness has/ [witnesses have/ testified 
through an interpreter. The fact that a witness does not speak 
English fluently does not affect that witness’s credibility, and you 
must not allow the fact that a witness did not give testimony in 
English to affect your view of that witness’s testimony. ] 


Comments 


1. The bracketed text at footnotes 1 and 2 should always be included when 
a prior inconsistent statement has been admitted as substantive evidence dur- 
ing trial pursuant to Tenn. R. Evid 803 (26), which reads as follows: 


Prior Inconsistent Statements of a Testifying Witness. — A statement 
otherwise admissible under Rule 613(b) if all of the following condi- 
tions are satisfied: 


(A) The declarant must testify at the trial or hearing and be 
subject to cross-examination concerning the statement. 


(B) The statement must be an audio or video recorded statement, 
a written statement signed by the witness, or a statement 
given under oath. 


(C) The judge must conduct a hearing outside the presence of the 
jury to determine by a preponderance of the evidence that the 
prior statement was made under circumstances indicating 

trustworthiness. 


The trial judge may wish to consult the Advisory Commission Comments 


accompanying that hearsay exception for examples of admissible and 


2See Comment 1. 3See Comment 1. 
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inadmissible prior inconsistent statements. 
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Ch. 42 GENERAL INSTRUCTIONS 42.05 
T.P.I1.—Crim. 42.05 Identity 


One of the issues in this case is the identification of the 
defendant as the person who committed the crime. The state has 
the burden of proving identity beyond a reasonable doubt. 
Identification testimony is an expression of belief or impression 
by the witness, and its value may depend upon your consideration 
of several factors. Some of the factors which you may consider 
are: Th 


(1) The witness’ capacity and opportunity to observe the 
offender. This includes, among other things, the length 
of time available for observation, the distance from 
which the witness observed, the lighting, and whether 
the person who committed the crime was a prior ac- 
quaintance of the witness; 


(2) The degree of certainty expressed by the witness regard- 
ing the identification and the circumstances under which 
it was made, including whether it is the product of the 
witness’ own recollection; 


(3) The occasions, if any, on which the witness failed to 
make an identification of the defendant, or made an 
identification that was inconsistent with the identifica- 
tion at trial; 


(4) The occasions, if any, on which the witness made an 
identification that was consistent with the identification 
at trial, and the circumstances surrounding such 
identifications; and 


(5) Any other factors fairly raised by the evidence. ' 


Again, the state has the burden of proving every element of 
the crime charged, and this burden specifically includes the 
identity of the defendant as the person who committed the crime 
for which /he/ [she/ is on trial. If after considering the identifica- 
tion testimony in light of all the proof you have a reasonable 


42.05 testimony. See State v. Christopher M. 

1 | Epps, No. M2014-01955-CCA-R3-CD 

The committee added factor five “PPS: 

to cover any additional proof not cov- . 2015 WL 5968339 (Tenn. Crim. App. 

ered by the first four factors, such as Oct. 14, 2015) perm. app. denied (Tenn. 
expert witness identification Feb. 19, 2016). 
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doubt that the defendant is the person who committed the crime, 
you must find the defendant not guilty.’ 


Comments 


1. This instruction was promulgated by the Tennessee Supreme Court in 
State v. Dyle, 899 S.W.2d 607 (Tenn. 1995). This instruction must be given 
when identification is a material issue and it is requested by defendant’s 
counsel. Failure to give this instruction under those circumstances is plain 
error. If identification is a material issue and the defendant does not request 
the instruction, failure to give it will be reviewable under a harmless error stan- 
dard pursuant to Tenn. R. Crim. P. 52, Identity is a material issue when the 
defendant puts it at issue’or the eyewitness testimony is uncorroborated by 
circumstantial evidence. See State v. Dyle, 899 S.W.2d 607 (Tenn. 1995). 


*State v. Dyle, 899 S.W.2d 607 (Tenn. 1995). 
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Ch. 42 GENERAL INSTRUCTIONS 42.05(a) 


[.P.I.—Crim. .42.05(a) Alternative instruction: 
When identification not 
material 


The Court charges you that the identity of the defendant 
nust be proven in the case on the part of the State to your satis- 
action beyond a reasonable doubt. In other words, the burden of 
oroof is on the State to show that the defendant now on trial 
vefore you is the identical person who committed the alleged 
rime with which /he/] [she] is charged. In considering the identity 


if a person, the Jury may take into consideration all the oka | 
ind circumstances in the case. 


The Court further charges you that if you are satisfied from 
he whole proof in the case, beyond a reasonable doubt, that the 
lefendant /____/ committed the crime charged against [him] 
her/, and you are satisfied beyond a reasonable doubt that /he/ 
she/ has been identified as the person who committed the crime 
harged, then it would be your duty to convict /him/ [her/. On the 
ther hand, if you are not satisfied with the identity from the 
roof, or you have a reasonable doubt as to whether /he/ /she/ has 
een identified from the whole body of the proof in the case, then 
ou should return a verdict of not guilty. 


Comments 


1. This alternative instruction may only be used when identification is not 
material issue in the trial. If identification is a material issue, the longer, 
,ore detailed instruction at T.P.I.—Crim. 42.05 must be given. Identification is 
material issue when the defendant puts it at issue or the eyewitness testimony 
; uncorroborated by circumstantial evidence. See State v. Dyle, 899 S.W.2d 607 
(enn, 1995). 
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42.06 — T.P.I.—CRIM. Ch. 42 
T.P.I1.—Crim. 42.06 Impeachment of witness 


A witness may be impeached by proving that he or she has 
made some material statements out of court which are at vari- 
ance with his or her evidence on the witness stand. However, 
[unless entered as a numbered exhibit by the court and allowed 
to be taken by you back to the jury room when you deliberate, '] 
proof of such prior inconsistent statements may be considered by 
you only for the purpose of testing the witness’ credibility and 
not as substantive evidence of the truth of the matter asserted in 
such out-of-court statements.’ Further, a witness may be 
impeached by a careful cross-examination involving the witness 
in contradictory, unreasonable and improbable statements. 
However, immaterial discrepancies or differences in the state- 
ments of witnesses do not affect their credibility unless it should 
plainly appear that some witness has willfully testified falsely.* 


[A witness may be impeached by testimony by a credible wit- 
ness that the assailed witness’ general reputation for truth and 
veracity is so bad that he or she would not believe him or her on 
oath in a court of law.] 


When a witness is thus impeached, the jury has the right to 
disregard his or her evidence, and treat it as untrue, except where 
it is corroborated by other credible testimony, or by the facts and 
circumstances proved on the trial.* 


Comments 


1. This instruction must be given in each case, unless T.P.I.—Crim. 42. 
04(b), Alternative instruction: Witness, has been charged. 


2. When prior inconsistent statements are offered, the judge should give a 
contemporaneous instruction that these statements may be used only for the 
purpose of determining a witness’ credibility. State v. Reece, 637 S.W.2d 858 
(Tenn. 1982). 


3. The bracketed text at footnote 1 should always be included when a prior 
inconsistent statement has been admitted as substantive evidence during trial 
pursuant to Tenn. R. Evid 803 (26), which reads as follows: 


Prior Inconsistent Statements of a Testifying Witness. — A statement 


42.06 Heisk.) 120 (1871); Swafford v. State, 
eyed aren nie ha pea 748 (Tenn. Crim. App. 
2 ; 

McFarlin v. State, 214 Tenn. ‘See T.P.1.—Crim. 42:04, Cred- 


613, 381 S.W.2d 922 (1964). ibility of witness: In general and when 
’Vincent v. State, 50 Tenn. (3 defendant testifying. 
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otherwise admissible under Rule 613(b) if all of the following condi- 
tions are satisfied: 


(A) The declarant must testify at the trial or hearing and be 
subject to cross-examination concerning the statement. 


(B) The statement must be an audio or video recorded statement, 
a written statement signed by the witness, or a statement 
given under oath. 


(C) The judge must conduct a hearing outside the presence of the 
jury to determine by a preponderance of the evidence that the 
prior statement was made under circumstances indicating 
trustworthiness. 


The trial judge may wish to consult the Advisory Commission Comments 
accompanying that hearsay exception for examples of admissible and 
inadmissible prior inconsistent statements. 
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42.07 T.P.1.—CRIM. | Ch. 42 
T.P.1.—Crim. 42.07 Evidence of prior conviction 


If from the evidence presented you find that the defendant 
has been convicted of /a/ prior /crime/ [crimes/, you can consider 
such only for the purpose of its effect, if any, on /his/ [her] cred- 
ibility as a witness.’ It cannot be considered by you as evidence of 
[his] [her] guilt of the offense for which /he/ [she/ is now on trial.’ 


Comments 


1. Prior convictions involving dishonesty or false statement may be used 
for impeachment purposes. State v. Davis, 649 S.W.2d 12 (Tenn. Crim. App. 
1982); Tenn. R. Evid. 609(a)(2). Robbery is a crime involving dishonest conduct. 


2. Prior convictions for the same type of crime should be admitted spar- 
ingly because the jury may think that if the defendant committed such an of- 
fense before, then he or she was probably guilty a second time. Long v. State, 
607 S.W.2d 482 (Tenn. Crim. App. 1980). 


42.07 ing. 


"Tenn. R. Evid. 609. See TPI— - State v. Morgan, 541 S.W.2d 385 
Crim. 42.04, Credibility of witness: In (Tenn, 1976). 


general and when defendant testify- 
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T.P.L.—Crim. 42.08 Evidence of good character 


Evidence of good character has been offered on behalf of this 
defendant. This is to be considered by the jury along with all the 
other evidence in the case to determine if there is a reasonable 
doubt as to the defendant’s guilt.’ A person of good character may 
violate the law, but a person of good character is less likely to 
violate the law than one of bad character.’ 


If you find the defendant’s character to be good, such may be 
considered for the purpose of strengthening /his/ [her] presump- 
tion of innocence.’ [Also it may be considered for the purpose of 
enhancing [his] [her] credibility as a witness.]* If you find the 
defendant’s character to be good, it may stand as a witness in 
[his] [her] behalf,® and you should consider it along with all of the 
other evidence in determining whether the defendant is guilty or 
innocent.® 


[A character witness has been cross-examined about [/his/ 
[her] knowledge of [prior crimes] [instances of bad conduct] [dis- 
honest acts/ alleged to have been committed by the defendant. 
You may consider these questions and the witness’s answers only 
for the purpose of evaluating the witness’s credibility and the 
basis of knowledge upon which the witness bases [his/ [her] 
character opinion. They cannot be used by you as evidence of the 
defendant’s guilt of the offense(s) for which /he/] /she/ is now on 
trial.]’ 


Comments 


1. This instruction is to be used only if the defendant has placed his or her . 
good character in evidence. Strader v. State, 208 Tenn. 192, 344 S.W.2d 546 
(1961). 


2. The reasonable inference is that a person will generally act in accor- 


42.08 


'Powers v. State, 117 Tenn. 363, 
97 S.W. 815 (1906); McKinney v. State, 
552 S.W.2d 787 (Tenn. Crim. App. 
1977). 

*Strader v. State, 208 Tenn. 192, 
344 S.W.2d 546 (1961). 

3Rader v. State, 218 Tenn. 481, 
404 S.W.2d 487 (1966); Strader v. 
State, 208 Tenn. 192, 344 S.W.2d 546 
(1961). 


‘Rader v. State, 218 Tenn. 481, 
404 S.W.2d 487 (1966); Strader v. 
State, 208 Tenn. 192, 344 S.W.2d 546 
(1961). This option is to be used when 
the defendant has testified. 


Strader v. State, 208 Tenn. 192, 
344 S.W.2d 546 (1961). 

*Strader v. State, 208 Tenn. 192, 
344 S.W.2d 546 (1961). 


7State v. Gomez, 367 S.W.3d 237, 
247 (Tenn. 2012). 
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dance with his or her character. Strader v. State, 208 Tenn. 192, 344 S.W.2d 
546 (1961). 


3. Subsequent actions after the occurrence of the charged offense do not 
strengthen the defendant’s presumption of innocence. However, the accused’s 
subsequent actions after the offense can be a factor in determining his or her 
credibility as a witness. Hemby v. State, 589 S.W.2d 922 (Tenn. Crim. App. 
1978). | 


4. See T.P.I.—Crim,. 42.04, Credibility of witness: In general and when 
defendant testifying. 
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T.P.I.—Crim. 42.08(a) Alternative instruction: 
Character of defendant 


You have heard testimony about the defendant’s good 
character. You should consider this testimony, along with all the 
other evidence, in deciding if there is a reasonable doubt as to 
the defendant’s guilt.’ [Also, it may be considered for the purpose 
of enhancing /his/ [her] credibility as a witness.]? 


[A character witness has been cross-examined about [his/ 
[her] knowledge of [prior crimes] [instances of bad conduct] [dis- 
honest acts/ alleged to have been committed by the defendant. 
You may consider these questions and the witness’s answers only 
for the purpose of evaluating the witness’s credibility and the 
basis of knowledge upon which the witness bases [his/ [her] 
character opinion. They cannot be used by you as evidence of the 
defendant’s guilt of the offense(s) for which /he/ [she/ is now on 
trial.]° 


42.08(a) cordance with his or her character. 


"This instruction to be used only oft bs ita ee Ld sheaar sich 


if the defendant has placed his or her 


Oem, ‘ : 
good character in evidence. Strader v. This option is to be used only 
State, 208 Tenn. 192, 344 S.W.2d 546 when the defendant has testified. 
(1961). The reasonable inference is 3State v. Gomez, 367 S.W.3d 237, 


that a person will generally act in ac- 247 (Tenn. 2012). 
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42.09 
T.P.1.—Crim. 42.09. Accomplice 


An accomplice is a person who knowingly, voluntarily, and 
with common intent with the principal offender unites with him 
or her in the commission of the crime.' [Only if an accomplice 
to a sex offense committed against a minor testifies in ad- 
dition to the minor victim: The alleged victim is not an 
accomplice. ]? 


If a witness was an accomplice in the crime, then his or her 
testimony must be corroborated. Corroborating evidence is that 
evidence, entirely independent of the accomplice’s testimony, 
which, taken by itself, leads to the inference not only that a crime 
has been committed but also that the defendant was implicated 
in it. This independent corroborative testimony must include 
some fact or circumstance that affects the defendant’s identity.’ 
Corroborative evidence may be direct or entirely circumstantial 
and it need not be adequate, in and of itself, to support a 
conviction. It is sufficient if the corroborative evidence fairly and 
legitimately tends to connect the defendant with the crime 
charged.* It is a question for the jury to determine whether an ac- 
complice’s testimony has been sufficiently corroborated.* [Accom- 
plice testimony cannot be corroborated by another accomplice’s 
testimony.]® | 


[In this case it is a question for the jury to determine whether 
the witness, /name/, was an accomplice in this alleged crime.’ If 
you find from the proof that the witness was an accomplice, then 
the defendant cannot be convicted upon the uncorroborated 


42.09 


‘Monts v. State, 214 Tenn. 171, 
379 S.W.2d 34 (1964); Conner v. State, 
531 S.W.2d 119 (Tenn. Crim. App. 
1975). 


State v. Collier, 411 S.W.3d 886, 
899 (Tenn. 2013). 


3State v. Fowler, 213 Tenn. 239, 
373 S.W.2d 460 (1963); Garton v. State, 
206 Tenn. 79, 332 S.W.2d 169 (1960); 
Hicks v, State, 126 Tenn. 359, 149 S.W. 
1055 (1912); Hawkins v. State, 4 Tenn. 
Crim. App. 121, 469 S.W.2d 515 (1971). 


‘Sherrill v. State, 204 Tenn. 427, 
321 S.W.2d 811 (1959); Hawkins v. 
State, 4 Tenn. Crim. App. 121, 469 
S.W.2d 515 (1971). 


*Sherrill v. State, 204 Tenn. 427, 
321 S.W.2d 811 (1959); Pennington vy. 
State, 478 S.W.2d 892 (Tenn. Crim. 
App. 1971). 


*The trial judge should use this 
language when more than one possible 
accomplice has testified as a witness 
in the trial. See State v. Robinson, 239 
S.W.3d 211, 228 (Tenn. Crim. App. 


2006), 


"Ripley v. State, 189 Tenn. 681, 
227 S.W.2d 26 (1950); Hicks v. State, 
126 Tenn. 359, 149 S.W. 1055 (1912); 
Abbott v. State, 508 S.W.2d 801 (Tenn. 
Crim. App. 1974); Pennington v. State, 
478 S.W.2d 892 (Tenn. Crim. App. 
1971). 
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42.09 


testimony of this witness.° If you find that the witness was not an 
accomplice, then you will judge the weight to be given to /his/ 
[her] testimony just as you do that of the other witnesses in the 
case,]° 7 


[In this case the court charges you that the witness, /name/, 
was an accomplice in this alleged crime, and before the defendant 
can be convicted, you must find that this accomplice testimony 


has been sufficiently corroborated.]"® 


®Boulton v. State, 214 Tenn. 94, 
377 S.W.2d 936 (1964). The rule re- 
quiring corroboration of an accom- 
plice’s testimony does not apply in 
misdemeanor cases. Palmer v. State, 4 
Tenn. Crim. App. 629, 475 S.W.2d 189 
(1971). For applicability in child sex 
abuse cases, see Comment 1. 

9Génernlly! the question of a wit- 
ness’ status as an accomplice is an- 
swered by determining whether that 
person could have been indicted for the 
charged offense. If the facts about the 
witness’ participation in the crime are 
clear and undisputed, the trial court 
should determine as a matter of law 
whether the witness was an 
accomplice. However, if the facts are 
disputed or subject to different infer- 
ences, the jury should determine as a 
question of fact whether the witness 


was an accomplice. State v. Robinson, 
239 S.W.3d 211, 225 (Tenn, Crim. App. 
aN, (citations omitted). 


"Generally, the question of a wit- 
ness’ status as an accomplice is an- 
swered by determining whether that 
person could have been indicted for the 
charged offense. If the facts about the 
witness’ participation in the crime are 
clear and undisputed, the trial court 
should determine as a matter of law 
whether the witness was an 
accomplice. However, if the facts are 
disputed or subject to different infer- 
ences, the jury should determine as a 
question of fact whether the witness 
was an accomplice. State v. Robinson, 
239 S.W.3d 211, 225 (Tenn. Crim. App. 
2006) (citations omitted). 


1331 


T.P.1.—CRIM. | Ch. 42 


42.09(a) 
T.P.I.—Crim. 42.09(a) Alternative instruction: 


Accomplice 


An accomplice is a person who joins another person in com- 
mitting a crime. The accomplice must do so knowingly, volunta- 
rily and sharing the intent of the other person in doing the crime.' 
[Only if an accomplice to a sex offense committed against 
a minor testifies in addition to the minor victim: The al- 
leged victim is not an accomplice.]? 


[In this case, it is a question for you to determine whether 
the witness, / /, was an accomplice in this alleged crime.]* 


[In this case, the Court charges you that the witness, 
[______], was an accomplice in the alleged crime.]* | 


The testimony of an accomplice by itself cannot convict the 
defendant. The accomplice’s testimony must be supported by 
other evidence. This other evidence must independently lead to 
the conclusion that a crime was committed and that the defendant 
was involved in it. This other supporting evidence must connect 


the defendant to the crime.® 


The supporting evidence may be direct or circumstantial and 
it need not be sufficient by itself to justify a conviction. The sup- 


42.09(a). 


‘Monts v. State, 214 Tenn. 171, 
379 S.W.2d 34 (1964); Conner v. State, 
531 S.W.2d 119 (Tenn. Crim. App. 
1975). 


State v. Collier, 411 S.W.3d 886, 
899 (Tenn. 2013). 


*Generally, the question of a wit- 
ness’ status as an accomplice is an- 
swered by determining whether that 
person could have been indicted for the 
charged offense. If the facts about the 
witness’ participation in the crime are 
clear and undisputed, the trial court 
should determine as a matter of law 
whether the witness was an 
accomplice. However, if the facts are 
disputed or subject to different infer- 
ences, the jury should determine as a 
question of fact whether the witness 
was an accomplice. State v. Robinson, 
239 S.W.3d 211, 225 (Tenn. Crim. App. 


2006) (citations omitted). 


‘Generally, the question of a wit- 
ness’ status as an accomplice is an- 
swered by determining whether that 
person could have been indicted for the 
charged offense. If the facts about the 
witness’ participation in the crime are 
clear and undisputed, the trial court 


Should determine as a matter of law 


whether the witness was an 
accomplice. However, if the facts are 
disputed or subject to different infer- 
ences, the jury should determine as a 
question of fact whether the witness 
was an accomplice. State v. Robinson, 
239 S.W.3d 211, 225 (Tenn. Crim. App. 
2006) (citations omitted). 


"State v. Fowler, 213 Tenn. 239, 
373 S.W.2d 460 (1963); Garton v. State, 
206 Tenn. 79, 332 S.W.2d 169 (1960); 
Hicks v. State, 126 Tenn. 359, 149 S.W. 
1055 (1912); Hawkins v. State, 4 Tenn. 
Crim. App. 121, 469 S.W.2d 515 (1971). 


1332 


Ch. 42 GENERAL INSTRUCTIONS 42.09(a) 


porting evidence is enough if it fairly and legitimately tends to 
connect the defendant with the crime charged.° 


It is for you, the jury, to decide whether an accomplice’s 
testimony has been sufficiently supported by the evidence.’ [Ac- 
complice testimony cannot be supported by another accomplice’s 


testimony.]*® 


®Sherrill v. State, 204 Tenn. 427, 
321 S.W.2d 811 (1959); Hawkins v. 
State, 4 Tenn. Crim. App. 121, 469 
S.W.2d 515 (1971). 


"Sherrill v. State, 204 Tenn. 427, 
321 S.W.2d 811 (1959); Pennington v. 
State, 478 S.W.2d 892 (Tenn. Crim. 


App. 1971). 


®The trial judge should use this 
language when more than one possible 
accomplice has testified as a witness 
in the trial. See State v. Robinson, 239 
S.W.3d 211, 228 (Tenn. Crim. App. 
2006). 
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T.P.1.—Crim. 42.10 Evidence of other crimes 


If from the proof you find that the defendant has committed 
[a crime] [crimes] other than that for which /he/ [she/ is on trial, 
you may not consider such evidence to prove [his/ ther] disposi- 
tion to commit such a crime as that on trial.' 


This evidence may only be considered by you for the limited 
purpose of determining whether it provides: 


[(a) 


[(b) 


[(c) 


[(d) 


[(e) 


the complete story of the crime; that is, such evidence 
may be considered by you where the prior crime(s) and 
the present alleged crime are logically related or con- 
nected, or are part of the same transaction, so that proof 
of the other tends, or is necessary, to prove the one 
charged, or is necessary for a complete account thereof.]* 


the defendant’s identity; that is, such evidence may be 
considered by you if it tends to establish the defendant’s 
identity in the case on trial.]° 


a scheme or plan; that is, such evidence may be 
considered by you if it tends to establish that the 
defendant engaged in a common scheme or plan for the 
commission of two or more crimes so related to each 
other that proof of one tends to establish the other.]* 


motive; that is, such evidence may be considered by you 
if it tends to show a motive of the defendant for the 
commission of the offense presently charged.]° 


the defendant’s intent; that is, such evidence may be 
considered by you if it tends to establish that the 


42.10 Crim. App. 1976). 


‘Ellison v. State, 549 S.W.2d 691 
(Tenn. Crim. App. 1976). 

2Mays v. State, 145 Tenn. 118, 
238 S.W. 1096 (1921); Ellison v. State, 
549 S.W.2d 691 (Tenn. Crim. App. 
1976); Simmons v. State, 483 S.W.2d 
590 (Tenn. Crim, App. 1972). 

3Carroll v. State, 212 Tenn. 464, 
370 S.W.2d 523 (1963); Mays v. State, 
145 Tenn. 118, 238 S.W. 1096 (1921); 
Ellison v. State, 549 S.W.2d 691 (Tenn. 


‘Carroll v. State, 212 Tenn. 464, 
370 S.W.2d 528 (1963); Mays v. State, 
145 Tenn, 118, 238 S.W, 1096 (1921); 
Ellison v. State, 549 S.W.2d 691 (Tenn. 
Crim. App. 1976). 


*Carroll v. State, 212 Tenn. 464, 
370 S.W.2d 523 (1963); Mays v. State, 
145 Tenn. 118, 238 S.W. 1096 (1921); 
Ellison v, State, 549 S.W.2d 691 (Tenn. 
Crim. App. 1976). 
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defendant actually intended to commit the crime with 
which /he] [she] is presently charged.]° 


[(f) guilty knowledge; that is, such evidence may be 
considered by you where guilty knowledge is an es- 
sential element of the crime charged and evidence of the 
other offense(s) tends to establish that the defendant 
possessed this knowledge at the time of the commission 
of the crime presently charged.]’ | 


Such evidence of other crime(s), if considered by you for any 
purpose, must not be considered for any purpose other than that 
specifically stated. ) | 


Comments 


1. See Tenn. R. Evid. 404(b). 


*Carroll v. State, 212 Tenn, 464, Crim. App. 1976). 
370. S.W.2d 528 (1963); Mays v. State, - "Mays v. State, 145 Tenn. 118, 
145 Tenn. 118, 238 S.W. 1096 (1921); 238S.W. 1096 (1921); Rafferty v. State, 
Ellison v. State, 549 S.W.2d 691 (Tenn. 91 Tenn. 655, 16 S.W. 728 (1891). 
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T.P.1.—Crim. 42.11 Confession [admission 
against interest]' 


Evidence has been introduced in this trial of a statement or 
statements by the defendant made outside the trial, to show a 
[confession] [admission against interest]. [A confession is a state- 
ment by the defendant that /he/ [she] committed the crime 
charged.] [An admission against interest is a statement by the 
defendant which acknowledges the existence or truth of some fact 
necessary to be proven to establish the guilt of the defendant or 
which tends to show guilt of the defendant or is evidence of some 
material fact, but not amounting to a confession.]? 


While this evidence has been received it remains your duty 
to decide if in fact such statement was ever made. If you believe a 
statement was not made by the defendant you should not consider 
it. If you decide the statement was made by the defendant, you 
must judge the truth of the facts stated. In so determining, 
consider the circumstances under which the statement was made. 
Also consider whether any of the other evidence before you tends 
to contradict the statement in whole or in part. You must not, 
however, arbitrarily disregard any part of any statement, but 
rather should consider all of any statement you believe was made 
and is true.* You are the sole judge of what weight should be 
given such statement.’ If you decide a statement was made, you 
should consider it with all other evidence in the case in determin- 
ing the defendant’s guilt or innocence. 


42.11 *See applicable footnotes under 
'See State v. Litton, 161 S.W.3d TPJI.—Crim. 42.12, Confessions. 
447, 459 (Tenn. Crim. App. 2004). 4 
2Helton v. State, 547 S.W.2d 564, See applicable footnotes under 
567 (Tenn. 1977). T.P.I.—Crim. 42.12, Confessions. 
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T.P.I.—Crim. 42.11(a) Prior Statement Of The 
Defendant 


The Court instructs you that if there is evidence of an oral or 
written statement given by the defendant in this case, you may 
take it into consideration with all of the other facts and circum- 
stances proven in the case. In considering the statement, it is for 
you, the Jury, to say what weight you will give the statement. 


You may believe any part of the statement or disbelieve any 


part of it, and you may believe the whole statement, or disbelieve 
it in its entirety. 
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42.12 
T.P.I.—Crim. 42.12. Confessions 


Evidence of a confession has been introduced in this case. 


_A confession is a statement by the defendant that [he] [she] 
engaged in conduct which constitutes the crime charged and is 
an acknowledgment of guilt itself.’ | 


The court has ruled that the confession is admissible in evi- 
dence, but it is your duty to judge its truth.’ In so judging, you 
should consider the circumstances, under which the confession 
was obtained as well as any evidence which contradicts all or 
part of the statements made. You must consider all the state- 
ments made by the defendant, whether favorable or unfavorable 
to [him] [her], and you must not disregard any of them without 
good reason. If the evidence in the case leads you to believe that . 
the confession or any part of it is untrue or was never made, you 
should disregard it or that portion which you do not believe.° 


You are the sole judge of what weight should be given to 
those portions of the confession which you believe,’ and you 
should consider them along with all other evidence in the case in 
determining the defendant’s guilt or innocence. 


42.12 


Helton v. State, 547 S.W.2d 564, 
567 (Tenn. 1977); see Collins v, State, 
169 Tenn. 398, 397, 88 S.W.2d 452, 454 
(1935). 


“Monts v. State, 218 Tenn. 31, 
400 S.W.2d 722 (1966); Grove v. State, 
211 Tenn. 448, 365 S.W.2d 871 (1963); 
Tines v. State, 203 Tenn. 612, 315 
S.W.2d 111 (1958), cert denied 358 
U.S. 889, 79 S.Ct. 184, 3 L.Ed.2d 117 


(1958); Wooten v. State, 203 Tenn. 4738, 
314 S.W.2d 1 (1958); Espitia v. State, 
199 Tenn. 696, 288 S.W.2d 781 (1956). 


SWynn vy. State, 181 Tenn. 325, 
181 S.W.2d 332 (1944); Tipton v. State, 
7 Tenn. (Peck) 308 (1824). 


‘Monts v. State, 218 Tenn. 31, 
400 S.W.2d 722 (1966); Tines v. State, 
203 Tenn. 612, 315 S.W.2d 111 (1958), 
cert denied 358 U.S. 889, 79 S.Ct. 184, 
3 L.Ed.2d 117 (1958). 
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T.P.I.—Crim. 42.13 Alibi 


The defendant has presented evidence of an alibi in this case.’ 


An alibi is defined as evidence which, if believed, would es- 
tablish that the defendant was not present at the scene of the al- 
leged crime when it allegedly occurred. If the defendant was not 
present when the crime was committed, /he/ /she/ cannot be 
guilty.” 


The burden is on the state to prove beyond a reasonable 
doubt that the defendant was at the scene of the crime when it 
was committed. If you find from your consideration of all the evi- 
dence that the state has failed to prove beyond a reasonable doubt 
that the defendant was at the scene of the crime when it was 
committed, you must find the defendant not guilty.° 


Comments 


1. The trial judge is required to give the jury instructions on alibi when the 
defense is fairly raised by the evidence. The defendant need not request the 
instruction for alibi. Poe v. State, 212 Tenn. 413, 370 S.W.2d 488 (1963). 


2. Alibi is not to be treated as an affirmative defense, but rather as a type 
of evidence which the jury shall consider. Christian v. State, 555 S.W. ad 863 
(Tenn. 1977). 


42.13 Christian v. State, 555 S.W.2d 863 


1 (Tenn. 1977). 
Poe v. State, 212 Tenn. 413, 370 3 ; 
S.W.2d 488 (1963). State v. Leath, 461 S.W.3d 73, 


; 105-06 (Tenn, Crim. App. 2013), citing 
State v. Leath, 461 S.W.3d 73, Christian v. State, 555 S.W.2d 863 
105-06 (Tenn. Crim. App. 2013), citing (Tenn. 1977). 
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T.P.I1.—Crim. 42.13(a) [Reserved] 
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T.P.I1.—Crim. 42.14 Cause of death 


Before the defendant can be convicted of any degree of homi- 
cide, the State must have proven beyond a reasonable doubt that 
the death of the deceased was proximately caused by the crimi- 
nal conduct of the defendant [, by the conduct of another for 
whom the defendant is criminally responsible, or both]. The 
proximate cause of a death is that cause which, in natural and 
continuous sequence, unbroken by any independent intervening 
cause, produces the death and without which the death would 
not have occurred. 


The defendant’s conduct need not be the sole or immediate 
cause of death. The acts [or omissions] of two or more persons 
may work concurrently to proximately cause the death, and in 
such a case, each of the participating acts [or omissions] is 
regarded as a proximate cause. It is not a defense that the 
negligent conduct of the deceased may also have been a proximate 
cause of the death. 


However, it is a defense to homicide if the proof shows that 
the death was caused by an independent intervening act [or omis- 
sion] of the deceased or another which the defendant, in the 
exercise of ordinary care, could not reasonably have anticipated 
as likely to happen. However, if, in the exercise of ordinary care, 
the defendant should reasonably have anticipated the interven- 
ing cause, that cause does not supersede the defendant’s original 
conduct, and the defendant’s conduct is considered the proximate 
cause of death. It is not necessary that the sequence of events or 
the particular injury be foreseeable. It is only necessary that the 
death fall within the general field of danger which the defendant 
should have reasonably anticipated.’ 


[If some other circumstance caused the victim’s death, unre- 
lated to the defendant’s actions, that would be a defense to homi- 
cide unless the circumstance was the natural result of the 
defendant’s act.]? 


[There is evidence in this case that the deceased required 
medical attention as a result of injuries that may have been 


42.14 ’This option to be used, if 
'State v. Farner, 66 S.W.3d 188, applicable. See Letner v. State, 156 
206 (Tenn. 2001). See footnote 18. Tenn. 68, 299 S.W. 1049 (1927). 
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unlawfully inflicted by the defendant, and that. such treatment 
itself may have contributed to the death of the deceased. If you 
find this evidence to be true, then you must determine whether 
the medical treatment is of such a character as to relieve the 
defendant of the responsibility for the death. One who unlawfully 
and seriously injures another to the extent that medical attention 
is required bears the risk that improper treatment may result in 
the death of the injured person. If the defendant unlawfully and 
seriously injured the deceased, /he/ [she/ is not relieved of 
responsibility unless the treatment was performed in a grossly 
negligent and unskillful manner and unless it was the sole cause 
of the death.]° 


If you find that the defendant’s acts, if any, did not unlaw- 
fully cause or contribute to the death of the deceased, or if you 
have a reasonable doubt as to this proposition, then you must 
find [him] [her/ not guilty. 


‘This option to be used, if State, 128 Tenn. 60, 157 S.W. 419 © 
applicable, Gray v. State, 194 Tenn. (1913). 
234, 250 S.W.2d 86 (1952); Odeneal v. 
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42.15 
T.P.L.—Crim. 42.15 Dying declarations 


Testimony has been presented of a dying declaration alleg- 
edly made. by the deceased. A dying declaration is a statement 
made with a sense of impending death, and for this reason it is to 
be considered as equivalent to a statement made under oath, ' 
You must first determine what statements, if any, were made by 
the deceased. If any such statements were made, then you should 
determine what weight or credit, if any, should be given to them. 
You should also consider the circumstances prevailing at the 
time the declaration is alleged to have been made. 


This testimony comes to you through others, and it is not to 
be considered as if the deceased had appeared at this trial and 
testified as did other witnesses.” The deceased is not in condition, 
frequently, to give calm attention to the question to which /he/ 
[she] makes [his] [her] statement.? You should take into consider- 
ation the reasonableness or unreasonableness of the statements 
allegedly made by the deceased; the contradictions, if any, by 
[his] [her] interest or lack of interest, /his/ [her] intelligence, and 
[his] [her] position and situation to know the facts.* You should 
bear in mind that the defendant was not present when the decla- 
ration was allegedly made and had neither the opportunity to 
make suggestions, nor call attention to the circumstances in /his/ 
[her] favor, nor to cross-examine to show inaccuracies of memory, 
nor expose bias from passion or prejudice.’ For these reasons, 
this evidence should be received by you with caution.° 


Comments 


1. This instruction is to be given where warranted by the evidence. 


42.15 


‘Crittendon v. State, 157 Tenn. 
403, 8 S.W.2d 371 (1928); Dickason v. 
State, 189 Tenn. 601, 202 S.W. 922 
(1918), 

*Crittendon vy. State, 157 Tenn. 
403, 8 S.W.2d 371 (1928). 

3Nickason v. State, 139 Tenn. 
601, 202 S.W. 922 (1918); Poteete v. 
State, 68 Tenn. (9 Baxt.) 261 (1878). 


*Pearson v. State, 143 Tenn. 385, 
226 S.W. 538 (1920). 


*Dickason v. State, 139 Tenn. 
601, 202 S.W. 922 (1918); Poteete v. 
State, 68 Tenn. (9 Baxt.) 261 (1878). 


®Crawford v. State, 197 Tenn. 
411, 273 S.W.2d 689 (1954); Pearson v. 
State, 148 Tenn. 385, 226 S.W. 538 
(1920); Dickason vy. State, 1389 Tenn. 
601, 202 S.W. 922 (1918). 
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T.P.1.—Crim. 42.16 Absent material witness 


When it is within the power of the state or the defendant to 
produce a witness who possesses peculiar knowledge concerning 
facts essential to that party’s contentions and who is available to 
one side at the exclusion of the other, and the party to whom the 
witness is available fails to call such witness, an inference arises 
that the testimony of such witness would have been unfavorable 
to the side that should have called or produced such witness. 
Whether there was such a witness and whether such an infer- 
ence has arisen is for you to decide and if so, you are to determine 
what weight it shall be given.' 


[This inference does not apply to the defendant because /he/ 
[she] has a lawful right not to testify and /his/ [her/ failure to 
testify cannot be considered for any purpose against /him/ [her/, 
nor can any inference be drawn from such fact.]? 


Comments 


1. To support a missing witness instruction, the party requesting it must 
establish “that ‘the witness had knowledge of material facts, that a relationship 
exists between the witness and the party that would naturally incline the wit- 
ness to favor the party and that the missing witness was available to the pro- 
cess of the Court for trial.’” State v. Bigbee, 885 S.W.2d 797, 804 (Tenn. 1994) 
(quoting State v. Middlebrooks, 840 S.W.2d 317, 334-85 (1992)) (internal cita- 
tion and quotation marks omitted). To justify a missing witness instruction, 
“the witness who was not called must not have been equally available to both 
parties.” See State v. Boyd, 867 S.W.2d 330, 337 (Tenn, Crim. App. 1992); Bolin 
v. State, 472 S.W.2d 232, 235 (Tenn. Crim. App. 1971); State v. Eldridge, 749 
S.W.2d 756, 758 (Tenn. Crim. App. 1988). 


42.16 defendant has not testified. T.C.A. 
1 ; : : § 40-17-1038. If the defendant requests 
anke Re ae ean a such an instruction, the United States 


S.W.2d 695 (1949):oFord w.,State, 184 "UPreme Court has held that an in- 


_ struction must be given. Carter v. 
Tenn. 443, 201 S.W.2d 5389 (1945); Kentucky, 450 U.S. 288, 101 S.Ct. 


Tae Ina G Prod ae tOTON Soe ee Mila, B7L Reed zai (wai), Gee TRIAe 
AY) TOS Crim. 43.03, Defendant: Not testify- 
This option may be used if the ing. 
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T.P.1.—Crim. 42.16(a) Alternative instruction: 
Absent material witness 


Testimony has been introduced that /______/ is a material 
witness in this case. 


If you should find that /he/ [she/: 

(1) could have been called as a witness in the trial; and 
(2) knows material facts about the case; and 

(3) is available to one side and not the other; and 

(4) was not called as a witness in the trial, 


you may infer that the witness’ testimony would have been 
unfavorable to the side which did not call the witness to testify.’ 


The jury is not required to make this inference. It is for the 
jury to determine whether the facts and circumstances shown by 
all the evidence in the case warrant the inference which the law 
permits the jury to draw. The state must prove beyond a reason- 
able doubt every element of the offense before the defendant can 
be found guilty. 


[This inference does not apply to the defendant because /he/ 
[she] has a lawful right not to testify and /his/ [her] election to 
not testify cannot be considered for any purpose against [him] 
[her], nor can any inference be drawn from [his/ [her/ decision not 
to testify.]? 


Comments 


1. To support a missing witness instruction, the party requesting it must 
establish “that ‘the witness had knowledge of material facts, that a relationship 
exists between the witness and the party that would naturally incline the wit- 
ness to favor the party and that the missing witness was available to the pro- 


42.16(a) defendant has not testified. T.C.A. 


1 ; , : § 40-17-1038. If the defendant requests 
Gives Te a Sneiopepey oe such an instruction, the United States 


Supreme Court has held that an in- 
S.W.2d 695 (1949); Ford v. State, 184 struction must be given. Carter v. 


Tenn, 443, 201 S.W.2d 539 (1945); Kentucky, 450 U.S. 288, 101 S.Ct. 
Cantrell v. State, 3 Tenn. Crim. App. 4419 67 L.Ed.2d 241 (1981). See TP.1— 
434, 463 S.W.2d 145 (1970). Crim. 43.03, Defendant: Not testify- 


*This option may be used if the _ ing. 
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cess of the Court for trial.’” State v. Bigbee, 885 S.W.2d 797, 804 (Tenn. 1994) 
(quoting State v. Middlebrooks, 840 S.W.2d 317, 3384-35 (1992)) (internal cita- 
tion and quotation marks omitted). To justify a missing witness instruction, 
“the witness who was not called must not have been equally available to both 
parties.” See State v. Boyd, 867 S.W.2d 330, 337 (Tenn. Crim. App. 1992); Bolin 
v. State, 472 S.W.2d 232, 235 (Tenn. Crim. App. 1971); State v. Eldridge, 749 
S.W.2d 756, 758 (Tenn. Crim, App. 1988). 
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Ch. 42 GENERAL INSTRUCTIONS 42.16(b) 


T.P.I.—Crim. 42.16(b) Alternative instruction: 
Absent material witness 


If from the evidence you determine that a witness was not 
called to testify who: 


(1) had knowledge of material facts; and 


(2) was available only to the party who did not call the wit- 
ness to testify; and, 


(3) that a relationship aie between the witness and the 
party who did not call the witness that would naturally 
incline the witness to favor the party; and 


(4) that the missing witness could have been subpoenaed to 
testify, 


then you may infer that the testimony of the witness would have 
been unfavorable to the party that should have called or produced 
the witness.' The mere fact that a party fails to produce a partic- 
ular person who may have some knowledge of the facts involved 
does not justify application of the inference against him or her, 
unless it is established with reasonable assurance that it would 
have been natural for a party to have called the absent witness 
but for some apprehension about his or her testimony.’ 


As with any other inference, the jury is not required to make 
this inference. It is the exclusive province of the jury to determine 
whether the facts and circumstances shown by all the evidence in 
the case warrant the inference which the law permits the jury to 
draw. 


[This inference does not apply to the defendant because /he/ 
[she] has a lawful right not to testify and /his/ [her/ election not 
to testify cannot be considered for any purpose against /him/ 


42.16(b) 201 S.W.2d 539 (1945); Cantrell v. 
‘State v. Francis, 669 S.W.2d 85, ees rea ‘aan App. 434, 463 
88 (Tenn. 1984); State v. Jones, 598 mAs 
S.W.2d 209, 224 (Tenn. 1980); Delk v. "State v. Francis; Burgess v. 
State, 590 S.W.2d 435, 440 (Tenn. United States, 440 F.2d 226, 237 (D.C. 
1979); Ford v. State, 184 Tenn. 443, Cir. 1970). 
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[her], nor can any inference be drawn from the defendant’s deci- 
sion not to testify.]° 


Comments 


1. The inference does not arise and this instruction should not be given if 
the witness is equally available to both sides, if his or her testimony would be 
inadmissible as evidence, if the absent witness is truly unavailable, if his or her 
testimony would be immaterial, if the witness is as likely to be favorable to one 
party as another, or if the witness would be prejudiced against or hostile to the | 
party who has not called him or her. See State v. Francis, 669 S.W.2d 85, 88 
(Tenn, 1984); Couch v. State, 4 Tenn. Crim. App. 68, 467 S.W.2d 835 (1971); 1 
Wharton’s Criminal Evidence § 144, at 268 (R. Anderson ed. 1955). To support a 
missing witness instruction, the party requesting it must establish “that ‘the 
witness had knowledge of material facts, that a relationship exists between the 
witness and the party that would naturally incline the witness to favor the 
party and that the missing witness was available to the process of the Court for 
trial.’” State v. Bigbee, 885 S.W.2d 797, 804 (Tenn. 1994) (quoting State v. 
Middlebrooks, 840 S.W.2d 317, 334-35 (1992)) Gnternal citation and quotation 
marks omitted). To justify a missing witness instruction, “the witness who was 
not called must not have been equally available to both parties.” See State v. 
Boyd, 867 S.W.2d 330, 337 (Tenn. Crim. App. 1992); Bolin v. State, 472 S.W.2d 
232, 235 (Tenn. Crim. App. 1971); State v. Eldridge, 749 S.W.2d 756, 758 (Tenn. 
Crim. App. 1988). For cases holding the inference to be inappropriate, see, e.g., 
Poor Sisters of St. Francis v. Long, 190 Tenn. 434, 447, 230 S.W.2d 659, 665 
(1950) (witness outside of state and beyond the jurisdiction of the court and it 
was not possible to compel her attendance as a witness); Conboy v. State, 2 
Tenn. Crim. App. 535, 548, 455 S.W.2d 605, 611 (1970) (witness under care of 
physician and unable to attend court, 80 girls attending slumber party could 
not testify to anything other than cumulative facts); Henderson v. New York 
Life Ins. Co., 194 Tenn. 46, 56, 250 S.W.2d 11, 16 (1952) (doctors not under 
control of plaintiff and were as available to defendant as they were to the 
plaintiff); see also Brown v. United States, 414 F.2d 1165, 1166-67 n.2 (D.C. 
Cir. 1969) (witness was unimportant); James v. State, 223 Ga. 677, 157 S.E.2d 
471 (1967) (absent witness’ testimony would be privileged); Knox v. State, 112 
Ga. 373, 37 S.E. 416 (1900) (no evidence that witness was competent); State v. 
De Paola, 5 N.J. 1, 73 A.2d 564, 574 (1950) (absent witness was biased against 
the party). 


°This option may be used if the that an instruction must be given. 
defendant has not testified. T.C.A. Carter v. Kentucky, 450 U.S. 288, 101 
§ 40-17-103 (1982). If the defendant S.Ct. 1112, 67 L.Ed.2d 241 (1981). See 
requests such an instruction, the T.P.1.—Crim. 43.03, Defendant: Not 
United States Supreme Court has held testifying. 
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Ch. 42 GENERAL INSTRUCTIONS 42.17 
T.P.I—Crim. 42.17 Fingerprint evidence | 


Fingerprint evidence has been presented in this case. You 
may consider this evidence in determining the defendant’s 
identity as the person who committed this crime. 


Fingerprint evidence is circumstantial evidence;' that is, it is 
proof of collateral facts and circumstances from which the exis- 
tence of a primary fact may be deduced by you according to rea- 
son and common experience. There are no two sets of fingerprints 
exactly alike.’ For fingerprint evidence alone to sustain a convic- 
tion, you must find that the defendant’s fingerprints could only 
have been impressed at the crime scene during the commission of 
the crime.* 


The weight to be accorded fingerprint evidence is a question 
for the jury to decide in light of all the surrounding facts and cir- 
cumstances of the case.* 


Comments 


1. This instruction is to be given where warranted by the evidence. 


42.17 °State v. Cupp, 215 Tenn. 165, 
‘Jamison v. State, 209 Tenn. 426, 384 S.W.2d 34 (1964); Jamison v. State, 
354 S.W.2d 252 (1962). 209 Tenn. 426, 354 S.W.2d 252 (1962). 
*Jamison v. State, 209 Tenn. 426, ‘Jamison v. State, 209 Tenn. 426, 
354 S.W.2d 252 (1962). 354 S.W.2d 252 (1962). 
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42.17(a) ‘  T.P.L—CRIM. © Ch, 42 


T.P.1.—Crim. 42.17(a) Alternative instruction: 
Fingerprint evidence 


Fingerprint evidence’ has been presented in this case. You 
may consider this evidence in deciding whether or not the 
defendant is the person who committed this alleged crime. 


Fingerprint evidence is circumstantial evidence. ' 


There are no two people who have fingerprints exactly alike.’ 
For fingerprint evidence alone to support a conviction, you must 
find that the defendant’s fingerprint could only have been left at 
the crime scene while the crime was being committed.® 


The weight to be given fingerprint evidence is a question for 
the jury to decide considering all the facts and circumstances of 
the case.’ 


Comments 
1. This instruction is to be given where warranted by the evidence. 


2. The complete circumstantial evidence charge should be given. T.P.I.— 
Crim, 42.03, Evidence: Direct and circumstantial. 


42.17(a) ~ 3State v. Cupp, 215 Tenn. 165, 
‘Jamison v. State, 209 Tenn. 426, 384 S.W.2d 34 (1964); Jamison v. State, 
354 S.W.2d 252 (1962). 209 Tenn. 426, 354.S.W.2d 252 (1962). 
Jamison v. State, 209 Tenn. 426, ‘Jamison v. State, 209 Tenn. 426, 
354 S.W.2d 252 (1962). 354 S.W.2d 252 (1962). 
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Ch. 42 GENERAL INSTRUCTIONS 42.18 
T.P.1.—Crim. 42.18 Flight 


The flight of a person accused of a crime [other than evading 
arrest/' is a circumstance which, when considered with all the 
facts of the case, may justify an inference of guilt.’ Flight is the 
voluntary withdrawal of oneself for the purpose of evading arrest 
or prosecution for the crime charged.* Whether the evidence pre- 
sented proves beyond a reasonable doubt that the defendant fled 
is a question for your determination. 


The law makes no precise distinction as to the manner or 
method of flight; it may be open, or it may be a hurried or con- 
cealed departure, or it may be a concealment within the 
jurisdiction. However, it takes both a leaving the scene of the dif- 
ficulty and a subsequent hiding out, evasion, or concealment in 
the community, or a leaving of the community for parts unknown, 
to constitute flight.* 


If flight is proved, the fact of flight alone does not allow you 
to find that the defendant is guilty of the crime alleged. However, 
since flight by a defendant may be caused by a consciousness of 
guilt, you may consider the fact of flight, if flight is so proven, 
together with all of the other evidence when you decide the guilt 
or innocence of the defendant. On the other hand, an entirely in- 
nocent person may take flight and such flight may be explained 
by proof offered, or by the facts and circumstances of the case.° 


Whether there was flight by the defendant, the reasons for 
it, and the weight to be given to it, are questions for you to 
determine, 


Comments 


1. Several unpublished cases have held that it is error to charge Flight 
when trying the offense of Evading Arrest, T.P.I. — Crim. 27.05 or Evad- 
ing Arrest while Operating Motor Vehicle, T.P.I1.— Crim. 27.05(b). If 
Evading Arrest is being tried along with other offenses for which the 
flight instruction is applicable, the bracketed language should be charged 


42.18 292A C.J.S. Criminal Law 
1See Comment One. § 625(a) (1961); Rogers v. State, 2 
21 Wharton’s Criminal Evidence Tenn. Crim. App. 491, 501, 455 S.W.2d 
§ 143, at 243 (C. Torcia ed. 1973); Pulley 182, 187 (1970). 
v. State, 506 S.W.2d 164 (Tenn. Crim. "Rogers v. State, 2 Tenn. Crim. 
a eel ae App. 491, 501, 455 S.W.2d 182, 187 
22A CJ.S. Criminal Law (4979) 
§ 625(a) (1961). 
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42.18 T.P.I.—CRIM. Ch. 42 


so that the jury will limit the applicability of the flight charge to the 
other offenses. See State v. Michael Smith, 2014 Tenn. Crim. App. Lexis 
794, at *15 (Tenn. Crim. App. Aug, 13, 2014). 
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42.19 
T.P.I.—Crim. 42.19 Inferences 


The court has charged the jury concerning an inference that 
the jury may make in regard to certain evidence in this case. 
However, the jury is not required to make this inference. It is the 
exclusive province of the jury to determine whether the facts and 
circumstances shown by all the evidence in the case warrant the 
inference which the law permits the jury to draw.’ The inference 
may be rebutted by direct or circumstantial evidence or both, 
whether it exists in the evidence of the state or is offered by the 
defendant.’ Although the defendant is not required by law to do 
so, when the defendant offers an explanation to rebut the infer- 
ence raised, you should consider such explanation along with all 
the evidence to determine not only the correctness of the infer- 
ence, but also the reasonableness of the defendant’s explanation.° 
You are not bound to accept either the inference or the defendant’s 
explanation. The state must prove beyond a reasonable doubt 
every element of the offense before the defendant can be found 
guilty.’ 


42.19 


'State v. Bryant, 585 S.W.2d 586 
(Tenn. 1979); County Court of Ulster 
County v. Allen, 442 U.S. 140, 99 S.Ct. 
2213, 60 L.Ed.2d 777 (1979). 

*Smithson v. State, 222 Tenn. 
499, 488 S.W.2d 61 (1969); Sandstrom 
v. Montana, 442 U.S. 510, 99 S.Ct. 


2450, 61 L.Ed.2d 39 (1979). 


*Bush v. State, 541 S.W.2d 391 
(Tenn. 1976); Barnes v. United States, 
412 U.S. 837, 938 S.Ct. 2357, 37 L.Ed.2d 
380 (1973). 


‘Merriweather v. State, 588 
S.W.2d 564 (Tenn. Crim. App. 1979). 
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T.P.1.—Crim. 42.20 ‘Inference from possession of 
recently stolen property 


If you find beyond ’a reasonable doubt from the evidence that 
the property in question had been recently stolen and that soon 
thereafter the /same property was discovered in the exclusive pos- — 
session of the defendant] [defendant was in joint possession of the 
stolen property'/, this possession, unless satisfactorily explained, 
is ordinarily a circumstance from which you may reasonably draw 
an inference that the defendant /gained possession through theft] 
[had knowledge that the property had been stolen. 


[Furthermore, if you find beyond a reasonable doubt from the 
evidence that the defendant gained possession of the property in 
question through theft, and you also find beyond a reasonable 
doubt that the theft could only have been accomplished through 
[burglary] [robbery] [carjacking], you may also reasonably draw 
an inference that the defendant committed such offense, if this 
inference is substantiated by facts and circumstances which cor- 
roborate that the defendant actually committed the /burglary] 
[robbery] [carjacking] and was not merely a possessor of the stolen 
property.® This corroborating evidence need only be slight, and 
need not by itself be sufficient to warrant an inference of guilt. 
As corroboration, you may consider /the attributes of possession 
— time, place and manner] [that the defendant had an op- 
portunity to commit the crime charged] [the defendant’s conduct] 
[the defendant’s false or contradictory statements, if any] [other 
statements the defendant may have made with reference to the 
property] [a false account of how the defendant acquired posses- 
sion of the stolen property] [any other evidence which tends to con- 
nect the defendant with the crime charged] [The trial judge 
should delete any bracketed material which is not sup- 
ported by the evidence].|* 


However, you are never required to make /this inference] 
[these inferences]. It is for you to determine whether the facts and 


42.20 (1969) (receiving and concealing stolen 

1 . property); Smith v. State, 2 Tenn. 
Sr isbearermurecuce anes Crim, App. 117, 451 S.W.2d 716 (1969) 

2 arceny). 

Bush v. State, 541 S.W.2d 391 3 
(Tenn. 1976) (burglary); Turner v.° State v. James, 315 S.W.3d 440, 
State, 541 S.W.2d 398 (Tenn. 1976) 446-47 and 454 (Tenn. 2010). 
(concealing stolen property); Tackett v. ‘State v, James, 315 S.W.3d 440, 


State, 223 Tenn. 176, 443 S.W.2d 450 454 n. 13 (Tenn. 2010). 
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42.20 


circumstances shown by the evidence in this case warrant any 
inference which the law permits you to draw from the possession 
of recently stolen property.° 


When the evidence is offered that the defendant was in pos- 
session of recently stolen property, the defendant has the right to 
introduce evidence that /he/ [she] came into possession of the 
property lawfully, or possession may be satisfactorily explained 
through other circumstances or other evidence, independent of 
any [testimony] [evidence] offered by the defendant.® 


{In considering whether possession of recently stolen prop- 
erty has been satisfactorily explained, you are reminded that in 
the exercise of constitutional rights, the accused need not take 
the witness stand and testify.]’ : 


The term “recently” is a relative term, and has no fixed 
meaning. Whether property may be considered as recently stolen 
depends upon the nature of the property and all the facts and cir- 
cumstances shown by the evidence in the case. The longer the pe- 
riod of time since the theft, the more doubtful becomes the infer- 
ence which may be drawn from unexplained possession.° 


The correctness of the inference, and the weight to be given 
any explanation that may be shown by the evidence, are matters 
that must be determined by you, and you are not bound to accept 
either. You must weigh all the evidence presented as to the 
defendant’s alleged possession of the property in question and 
decide in light of all the facts and circumstances present whether 
any inference is warranted. You are reminded that the burden of 
proving the defendant’s guilt of the offense beyond a reasonable 
doubt remains on the state.° 


*Barnes v. United States, 412 
U.S. 837, 93 S.Ct. 2357, 37 L.Ed.2d 
380 (1973); Bush v. State, 541 S.W.2d 
391 (Tenn. 1976). 

®Barnes v. United States, 412 
U.S. 837, 93 S.Ot.'°23575°37 ‘L.Ed.2d 
380 (1973); Bush v. State, 541 S.W.2d 
391 (Tenn. 1976). 


7Barnes v. United States, 412 
U.S. 837, 93 S.Ct. 2357, 37 L.Ed.2d 
380 (1973); Bush v. State, 541 S.W.2d 
391 (Tenn. 1976). This paragraph 


should not be used if the defendant 
testifies. 


®Barnes v. United States, 412 
U.S. ‘837;°93°S.0t> 2867,°37 L:Ed.2d 
380 (1973); Bush v. State, 541 S.W.2d 
391 (Tenn. 1976). See also Thomas v. 
State, 225 Tenn. 71, 463 S.W.2d 687 
(1971). 


*Barnes v. United States, 412 
WSP83aR9sr8-Ct, 2367, 37 L.lid.zd 
380 (1973); Bush v. State, 541 S.W.2d 
391 (Tenn. 1976), See also Thomas v. 
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T.P.I.—Crim. 42.21 Inference: Theft of rental 
property 


With respect to rental property, if evidence is presented: 


(1) that the person leasing or renting the property has 
pawned the property; 


or 


(2) that the person leasing or renting the property pursuant 
to a written agreement presents identification to the 
owner at the time of the execution of the written agree- 
ment and the identification bears a fictitious name, 
telephone number or address; 


or 


(3) that the person leasing or renting the property pursuant 
to a written agreement designating the principal loca- 
tion at which such property is to be used and specifying 
the date and time when the same is to be returned, fails 
to return the same to such owner on or before such 
return date and within ten (10) days after the date of 
mailing of written notice to return such property sent by 
registered or certified mail, return receipt requested, 
deliver to addressee only, and the property is not to be 
found at the location designated in the lease or rental 
agreement as the principal place of use of the property, 


then the jury may infer’ that the person intended to deprive the 
owner of the property.’ 


Comments 


1. T.C.A. § 39-14-108 states that “evidence . . . shall create an inference” 
of intent to deprive the owner of the rental property. In the Committee’s opinion, 
this may create an improper mandatory presumption. See Carella v. California, 
491 U.S. 268, 109 S.Ct. 2419, 105 L.Ed.2d 218 (1989) (presumption that failure 
to return rental car was theft). The Committee has therefore substituted the 
word “may” for “shall” to make the inference a permissive one. 


State, 225 Tenn. 71, 463 S.W.2d 687 the jury with respect to inferences. See 
(1971). T.PI.—Crim. 42.19, Inferences. 


42.21 *T.C.A. § 89-14-108(a). 
‘The trial judge should instruct 
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42.22 
T.P.L.—Crim. 42.22 Evidence of mental state’ 


The state must prove beyond a reasonable doubt the culpable 
mental state of the accused.* Culpable mental state means the 
state of mind of the accused at the time of the offense. This means 
that you must consider all of the evidence to determine the state 
of mind of the accused at the time of the commission of the 
offense. The state of mind which the state must prove is contained 
in the elements of the offense(s) as outlined in these instructions 
[above] [below]. | 


In this case, evidence has been offered that the defendant 
suffered from a mental /disease/ [defect] that prevented /him/ 
[her] from forming the culpable mental state required to commit 
a particular offense. The testimony must demonstrate that the 
defendant’s inability to form the requisite culpable mental state 
was the product of mental disease or defect, not just a particular 
emotional state or mental condition. However, it is for the jury to 
determine whether or not the defendant suffered from a mental 
disease or defect and whether, as a result of the mental disease 
or defect, the defendant was unable to form the culpable mental 
state. | 


If you find from the evidence that the defendant was unable 
to form a particular culpable mental state, then you must 
determine beyond a reasonable doubt what the mental state of 
the defendant was at the time of the commission of the offense to 
determine of which, if any, offense /he/ [she] is guilty.® 


[Whether the defendant had the capacity to form the culpable 
mental state required to commit a particular offense is not to be 
confused with the defense of insanity. If you find by clear and 
convincing evidence that the defendant was insane as defined in 


42.22 
'The trial judge should utilize 


mental intent. See State v. Hall, 958 
S.W. 2d 679, 688-692 (Tenn. 1997). 


this instruction only if the judge has 
first had a jury out hearing and has 
allowed expert testimony that the 
defendant suffered from a mental dis- 
ease or defect that prevented the de- 
fendant from forming the requisite 


*1.C.A. § 39-11-201(a). 


*State v. Hatcher, 310 S.W. 3d 
788, 806-07 (Tenn. 2010); State v. 
Phipps, 883 8.W.2d 138, 150-51 (Tenn. 
Crim. App. 1994). 
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these instructions at the time of the commission of the offense, 
the defendant must be found not guilty of all offenses. ]* 


COMMENTS 


1. State v. Phipps, 883 S.W.2d 138, 150-51 (Tenn. Crim. App. 1994), does 
not mandate that this instruction be given. Regarding instructions, the court’s 
holding was as follows: 


Tennessee law does not require the trial judge to instruct the jury that 
expert testimony may be considered in determining whether the 
requisite ‘mental state existed. Our holding is not so broad. We hold 
only that, in the circumstances of this case, it was error to issue an, 
instruction that suggested that testimony on defendant’s mental 
defects could not be considered in determining whether the requisite 
mental state was proved. temphasis added). 


However, the tenor of Phipps would indicate that some instruction is 
appropriate. In that regard the court stated! | 


While. those schooled in the law may be able to discern the difference 
between considering expert testimony on defendant’s mental condition 
as a complete defense to the charge and considering it to determine 
whether the requisite mental state has been proved, that subtlety 
would be lost on most jurors absent clear instructions. i Veraphasia: 
added). 


These instructions are offered as a sample to the trial judge should the 
judge believe that an instruction is warranted. Our Supreme Court has stated 
that 


This pattern instruction makes clear that its use is contemplated 
when there: has been: proof that, at the time the defendant allegedly 
committed the crime, he or she was suffering from some mental dis- 
ease or defect which affected his or her capacity to form the requisite 
mental state. 


State v. Hatcher, 310 S.W. 3d 788, 806-07 (Tenn. 2010) (holding that simple 
fear is not the type of mental disease or defect contemplated by a “diminished 
capacity” theory of defense.) To justify an instruction on diminished capacity, 
the proof must establish that any inability to form the requisite culpable mental 
state was the product of a mental disease or defect, not just a particular emo- 
tional state or mental condition. State v. Adams, 405 S.W. 3d 641, 661 (Tenn. 
2013) (proof that the defendant was on Ambien at the time of the offense is also 
not the type of mental disease or defect contemplated by a “diminished capa- 
city” theory of defense.) In such a case, the trial judge may wish to utilize TPI 
— Crim, 40.02, Defense: Intoxication. 


2. The question of whether diminished capacity may be offered in other 
than specific intent cases or non-murder cases has not been answered by the 
Court of Criminal Appeals. See Phipps, footnote 19. 


‘This bracketed paragraph _ ity is raised. 
should be given if the defense of insan- 
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T.P.I.—Crim. 42.23 Duty to preserve evidence 


The State has a duty to gather, preserve, and produce at 
trial evidence which may possess exculpatory value. Such evi- 
dence must be of such a nature that the defendant would be un- 
able to obtain comparable evidence through reasonably available 
means. The State has no duty to gather or indefinitely preserve 
evidence considered by a qualified person to have no exculpatory 
value, so that an as yet unknown defendant may later examine 
the evidence. 


If, after considering all of the proof, you find that the State 
failed to gather or preserve evidence, the contents or qualities of 
which. are at issue and the production of which would more prob- 
ably than not be of benefit to the defendant, you may infer that 
the absent evidence would be favorable to the defendant.' 


COMMENTS 


1. The loss or destruction of potentially exculpatory evidence may violate a 
defendant’s right to a fair trial. State v. Merriman, 410 S,W.3d 779, 784 (Tenn. 
2013) (citing State v. Ferguson, 2 S.W.3d 912, 915-16 (1999)). The court rejected 
a “bad faith” analysis in favor of “a balancing approach in which bad faith is but 
one of the factors to be considered in determining whether the lost or destroyed 
evidence will deprive a defendant of a fundamentally fair trial.” Merriman, 410 
S.W.3d at 785. Fundamental fairness, as an element of due process, requires a 
review of the entire record to evaluate the effect of the State’s failure to preserve 
evidence. The trial court must first “determine whether the State had a duty to 
preserve the evidence,” which is “limited to constitutionally material evidence.” 
To be “constitutionally material,” the evidence “must potentially possess 
exculpatory value and be of such a nature that the defendant would be unable 
to obtain comparable evidence by other reasonably available means.” “If the 
trial court determines that the State had a duty to preserve the evidence, the 
court must determine if the State failed in its duty.” Jd. at 784-85. If the trial 
court concludes that the State lost or destroyed evidence that it had a duty to 
preserve, the trial court must then consider three factors to determine the ap- 
propriate remedy for the State’s failure: 


(1) the degree of negligence involved; 


(2) the significance of the destroyed evidence, considered in light of the 
probative value and reliability of secondary or substitute evidence that 
remains available; and 


(8) the sufficiency of the other evidence used at trial to support the 


42.23 the trial judge must take in deciding 
‘This charge is taken from State whether or not this charge should be 


v. Ferguson, 2 S.W.3d 912, 917 n.11 given. Id. at 917. 
(Tenn. 1999), which sets out the steps . See Comment One. 
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conviction. 


Id. “If the trial court concludes that a trial would be fundamentally unfair 
without the missing evidence, the trial court may then impose an appropri- 
ate remedy to protect the defendant’s right to a fair trial, including, but not 
limited to, dismissing the charges or providing a jury instruction [such as 
TPI — Crim. 42.23].” Id. at 785-86. 


(Taken from State v. Theodore Lebron Johnson, No. M2014-02046-CCA-R3-CD, 
2015 WL 5968257 (Tenn. Crim. App. Oct. 14, 2015) perm. app. denied (Tenn. 
Feb. 18, 2016)) 


2. In State v. Franklin, 585 S.W.3d 431, 460-61 (Tenn. Crim. App. 2019), 
the court held as follows: 


“Our supreme court in Ferguson included in a footnote a jury instruc- 
tion that a trial court may employ upon finding that the State’s de- 
struction of evidence violated a defendant’s constitutional right to a 
fair trial. 2 S.W.3d at 917 n.11. The jury instruction provides in part, 
“The State has a duty to gather, preserve, and produce at trial evi- 
dence which may possess exculpatory evidence.” Jd. The court cited to 
Trombetta and State v. Willits, 96 Ariz. 184, 393 P.2d 274, 276 (Ariz. 
1964), in support of the instruction. However, neither Trombetta nor. 
Willits addressed whether the State has a duty to collect evidence but 
addressed the State’s failure to preserve evidence already in the State’s 
possession. See Trombetta, 467 U.S. at 481; Willits, 393 P.2d 276-78 
(holding that the trial court erred in failing to instruct the jury that if 
the jury determined that the State destroyed evidence whose contents 
or quality are at issue, the jury may inter that the evidence did not 
support the State’s interests). 


On numerous occasions, this court has held that a law enforce- 
ment officer’s failure to collect certain items from a crime scene did 
not result in a Ferguson violation. See e.g., State v. Bargery, No. 
W2016-00893-CCA-R3-CD, 2017 Tenn. Crim. App. LEXIS 902 (Oct. 6, 
2017), no perm. app. filed (holding that the State’s failure to collect a 
bloody towel, fruit punch cans, blood stain samples, and fingerprints 
did not violate Ferguson because the State had no duty to collect such 
items); State v. Hubbard, No. W2016-01521-CCAR8-CD, 2017 Tenn. 
Crim. App. LEXIS 484, 2017 WL 2472372, at *6-8 (Tenn. Crim. App. 
June 7, 2017), no perm. app. filed (concluding that the State did not 
have a duty to preserve surveillance footage from a crime scene when 
officers failed to collect the footage); State v. Bufford, No. W2013- 
00841-CCAR3-CD, 2014 Tenn. Crim. App. LEXIS 478, 2014 WL 
2129526, at *12—-13 (Tenn. Crim. App. May 20, 2014) (rejecting the 
defendant’s claim that “the State should have collected more evidence 
because that evidence might have been exculpatory” (emphasis in 
original)); State v. Brock, 327 S.W.3d 645, 698-99 (Tenn. Crim. App. 
2009) (holding that the State did not have a duty to collect fingerprint 
evidence and a bloody footprint from the crime scene); State v. Somer- 
ville, No. W2001-00902-CCA-R3-CD, 2002 Tenn. Crim. App. LEXIS 
122, 2002 WL 1482730, at *4—-5 (Tenn. Crim. App. Feb. 11, 2002) 
(concluding that the State did not have a duty to preserve surveillance 
footage from the scene of a Wal-Mart for a shoplifting charge when the 
State never had possession or control over the footage). 


In concluding that the State’s failure to collect evidence from a 
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crime scene does not rise to the level of a Ferguson violation, this 
court has recognized that “the State is not required to investigate 
cases in any particular way: Due process does not require the police to 
conduct a particular type of investigation. Rather, the reliability of the 
evidence gathered by the police is tested in the crucible of a trial at 
which the defendant receives due process, Moreover, [ilt is not the 
duty of this Court to pass judgment regarding. the investigative 
techniques used by law enforcement unless they violate specific statu- 
tory or constitutional mandates.” Brock, 327 S.W.3d at 698-99 (quot- 
ing State v. Best, No. E2007-00296-CCA-R3-CD, 2008 Tenn. Crim. 
App. LEXIS 744, 2008 WL 4367529, at *13 (Tenn. Crim. App. Sept. 
25, 2008)) (internal citations omitted). State v. Craighead, 2018 Tenn. 
Crim. App. LEXIS 848, 2018 WL 5994974, at *9-10. 


In this case, the trial court properly declined to give the jury a Ferguson 
instruction because the victim’s underwear was not lost, and the State 
had no duty to collect and preserve the victim’s underwear, Defendant 
is not entitled to relief on this issue.” 
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T.P.I1.—Crim. 42.24 Computer animated 
visualization 


You have been shown a computer animated visualization. 
This computer animated visualization is demonstrative evidence 
only and is offered solely for the purpose of illustrating and 
explaining the testimony and opinion of the expert witness 


eee i 


If you find that the animation is not a fair and accurate depic- 
tion of the event it purports to portray or that it does not fairly 
and accurately illustrate the testimony of the expert, you should 
disregard it.' | eth 


42.24 2001) which discusses the admissibil- 
"This charge is taken from State ity of computer animated visualiza- 
v. Farner, 66 8.W.3d 188, 210 (Tenn, "ons. 
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T.P.I1.—Crim. 42.25 Election of offenses 


The state has offered proof in its case in chief of more than 
one act allegedly committed /by the defendant] [by one for whom 
the state alleges the defendant is criminally responsible] which 
the state alleges constitutes an element of the offense of 
as charged in Count _______ of the indictment. To ensure a 
unanimous verdict, the law requires the state to elect which al- 
leged act testified to the state is relying upon for your consider- 
ation in deciding whether or not the defendant is guilty of this of- 
fense /or any lesser included offense]. The fact that the court has 
required the state to elect does not mean that the court has found 
that the state has carried its burden. of proving those allegations 
Devan a reasonable doubt; that is aor your determination. 


In this case, the state pe lentes to submit for your 
consideration the alleged act of ——-_____ /oecurring on ———___ 
foccurring: Qt bana de] when oenisacis |i 


Members of the jury, you are to consider only this alleged act 
in deciding whether or not the defendant has been proven guilty 
beyond a reasonable doubt of the offenses charged and included 
in Count 


Comments 


1. The state must make an election of offenses when it is pursuing convic- 
tions for discrete crimes and proof of additional discrete crimes has been 
introduced at trial. In such cases, the trial judge should instruct the jury as to 
which act it is restricted to considering. To determine if multiple sex acts consti- 
tute a single offense or discrete crimes the court should consider (1) the nature 
of the acts; (2) the area of the victim’s body invaded; (3) the time elapsed be- 
tween the acts; (4) the defendant’s intent; and (5) the cumulative punishment. 
See State v. Phillips, 924 S.W.2d 662 (Tenn. 1996). The election requirement is 
not applicable when the crime charged requires the state to prove a continuous 
course of unlawful conduct, such as in kidnapping, stalking, harassment or 
child neglect cases. See State v. Adams, 24 S.W.3d 289, 294-97 (Tenn. 2000); 
State v. Hoxie, 963 S.W.2d 737, 741-43 (Tenn, 1998). 
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T.P.I.—Crim, 42.25(a) Election of Offenses (only 
use in generic evidence 
cases)’ 


The state has offered proof in its case in chief of more than 
one act allegedly committed /by the defendant] [by one for whom 
the state alleges the defendant is criminally responsible] which 
the state alleges constitutes an element of the offense of 
as charged in Count ___ of the indictment. To ensure a unani- 
mous verdict, the State must prove beyond a reasonable doubt 
the commission of all of the acts described by the alleged victim 
[in that particular count] as occurring within the time oS 
charged in /that count of] the indictment. 


Before you can find the defendant guilty, you must unani- 
mously agree that the State has proven beyond a reasonable 
doubt the commission of all of the acts described by the alleged 
victim as occurring within the time period charged in /that count 
of] the indictment.’ 


COMMENTS 


1. The evidence in State v. Jimmy Dale Qualls, 482 S.W.3d 1 (Tenn. 2016) 
was termed “generic” in that it was non-specific as to time, specific details, 
dates or distinguishing characteristics as to individual incidents of sexual 
battery. In Qualls, “the victims described with clarity the type of sexual battery 
perpetrated on them but failed to identify specifically when each alleged act 
occurred. Instead, the victims here described a pattern of abuse that occurred 
over an extended period of time. One of the victims testified that the act of 
sexual battery occurred once a week. Both victims testified that the abuse oc- 
curred regularly and happened at least once during the time periods charged in 
each count of the indictment.” Jd at 11-12. 


42.25(a) from the language in State v. Jimmy 
cr ecen ERT ER alDiker seid 482 S.W.3d 1, 16 (Tenn. 


*This instruction was developed 
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T#.1 Rania 42.26 Testimony of non-English © 
speaking witness 


During this trial, fa witness has] [witnesses have/ testified 
through an interpreter. The fact that a witness does not speak 
English fluently does not affect that witness’s credibility, and you 
must not allow the fact that a witness did not give testimony in 
English to affect your view of that witness’s testimony. 


If any of you have some familiarity with the native language 
you heard the witness speak, you must not consider as evidence 
anything you think the witness may have said from your knowl- 
edge of the language. You must only consider as evidence the of- 
ficial interpretation in English given to you during the trial. 
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T.P.I1k.—Crim. 42.27 Inference of concealment or > 
destruction of evidence 


Any attempt by a person to /conceal] [destroy] evidence is a 
circumstance which, when considered with all the facts of the 
case, may justify an inference of guilt. While that inference is by 
no means strong enough of itself to warrant conviction, yet it 
may become one of a series of circumstances from which guilt 
may be logically inferred.' Whether the evidence presented proves 
beyond a reasonable doubt that the defendant so acted is a ques- 
tion for your determination. If this fact is proven, this fact alone 
does not allow you to find that the defendant is guilty of the 
crime alleged. However, since an attempt by a defendant to /de- 
stroy] [conceal] evidence may be caused by a consciousness of 
guilt, you may consider this fact, if it is so proven, together with 
all of the other evidence when you decide the guilt or innocence 
of the defendant.? On the other hand, a person entirely innocent 
of a particular crime may attempt to /destroy/ [conceal] evidence 
and this may be explained by proof offered, or by the facts and 
circumstances of the case. [[Concealment/ [Destruction] of evi- 
dence of a crime is not proof of premeditation.]° 


Whether there was any attempt to /destroy/ [conceal/ evi- 
dence by the defendant, the reasons for it, and the weight to be 
given to it, are questions for you to determine. 


42.27 State v. West, 844 S.W.2d 144, 148 

‘The trial judge should instruct ‘Tenn. 1992). 
the jury with respect to inferences. See 3State v. Jackson, 173 S.W.3d 
T.P.I.—Crim. 42,19, Inferences. 401, 410 (Tenn. 2005), citing State v. 


Cagle v. State, 507 S.W.2d 121, West, 844 S.W.2d 144, 148 (Tenn. 
129 (Tenn. Crim. App. 1973), cited in 1992). 
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T.P.1.—Crim. 42.28 Use of a facility dog 


The law allows either the prosecution or the defense to use a 
facility dog during the testimony of witnesses. This dog is not a 
pet, does not belong to any witness, and is a highly trained profes- 
sional animal, available for use by either side. The presence of a 
facility dog is in no way to be interpreted as reflecting upon the 
credibility of any witness. You may not draw any inference, ei- 
ther favorably or negatively, for or against either the prosecution 
or the defense because of the dog’s presence, and should, attach 
no significance to the use of a facility dog by any side or witness. 
You also may not allow any sympathy or prejudice to enter into 
your consideration of the evidence during deliberations merely 
because of the use of a facility dog. 


COMMENTS 


1. In State v. Jose Reyes, No. M2015-00504-CCA-R3-CD, 2016 WL 3090904 
(Tenn, Crim. App. May 24, 2016), the trial court approved the use of a profes- 
sionally trained facility dog after taking testimony about the need for the dog by 
that victim. The dog laid still at the child victim’s feet while he was on the wit- 
ness stand throughout his testimony, including prior to the jury’s being brought 
in and until after they left the courtroom. In Reyes, the Court held that while 
“the cases involving the use of a facility dog during a trial are not plentiful, it is 
clear that the evolving law permits their use.” Id. at *6. They also observed that 
“the trial court also determined that the presence of [the facility dog] during the 
young victim’s testimony would ease his being able to testify and that [the dog] 
would be handled in such a way as to make his presence as unobtrusive as pos- 
sible and, further, the trial court instructed the jury that no inferences should 
be made, nor sympathy result from the presence of the facility dog. Accordingly, 
we cannot conclude that the trial court abused its discretion in permitting the 
use of the [dog] during the trial.” Jd. at *7. The above suggested instruction was 
drawn from language used in Reyes and from cases from other states cited in 
that opinion. | 
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CHAPTER 43 
CONCLUDING INSTRUCTIONS 


T.P.I.—Crim. 43.01 When Rule 29 Motion For Judgment Of 
Acquittal Is Granted In Part — 

T.P.I1.—Crim. 43.02 Jury: Deliberation—Deadlocked jury charge 

T.P.1.—Crim. 43.03 Defendant: Not testifying 

T.P.I.—Crim. 43.04 No Sympathy or prejudice by jury 

T.P.I.—Crim. 43.05 Selecting foreperson 

T.P.1I.—Crim. 43.06 Verdict: Jury finding and reporting orally 

T.P.I.—Crim. 43.07 Verdict: Jury finding and reporting by use of 
forms 

T.P.I.—Crim. 43.08 Verdict form: Guilty 

T.P.I.—Crim. 43.09 Verdict form: Not guilty—General 

T.P.I.—Crim. 438.10 Verdict form: Not guilty by reason of 
insanity 

T.P.I.—Crim. 43.11 [Reserved] 

T.P.I.—Crim. 43.12 Fines 

T.P.1I.—Crim. 43.13 Supplemental instruction No. /—___/ 

T.P.I.—Crim. 43.14 No outside communication during 
deliberation 


T.P.I1.—Crim. 43.01 When Rule 29 Motion For 
Judgment Of Acquittal Is 
Granted In Part 


This court has removed from your consideration the charge(s) 
of_ a8 as contained in [countis/32 ea) 
[indictment(s)_______/. No further instructions concerning these 
charges will be provided, and you should not speculate as to the 
reason for the removal of these charges or as to the absence of 
instructions on these charges.' 


[Only if motion is made and granted to strike the evi- 
dence pertaining to dismissed charges: All evidence pertain- 
ing solely to these removed charges is irrelevant to the guilt or 


43.01 LEXIS 309, 35-36 (Tenn. Mar. 22, 
‘See State v. Little, 2013 Tenn. 2018). 
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innocence of the defendant as to the remaining charges, and you 
will strike this evidence from your consideration and not use it in 
deliberation. This evidence cannot be considered for any purpose 
against the defendant, nor can any inference be drawn from it.| 


[Only if motion is made to allow/restrict the State’s use 
of evidence pertaining to the dismissed charges in closing 
argument, and that use is allowed after a Tenn. R. Evid. 
404(b) hearing:’ If you find proof has been offered as to the guilt 
or innocence of the defendant regarding a charge in the indict- 
ment that has been removed from your consideration, you may 
not consider such evidence to prove [his/ [her] disposition to com- 
mit such a crime as /that/ [those] still remaining on trial. This ev- 
idence may only be considered by you for the limited purpose of 
determining whether it provides ______. (Here the trial judge 
may wish to consult the language used to describe various 
purposes listed in T.P.I. — Crim. 42.10, Evidence of other 
crimes. )| 


COMMENTS 


1. This instruction should be read to the jury after the motion for judgment 
of acquittal has been granted in part, but prior to defense proof or clos- 
ing argument. It should also be given to the jury in writing at the end of 
the trial with the rest of the jury instructions. 


27d. at 23-24. 
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T.P.I.—Crim. 43.02 Jury: Deliberation— 
Deadlocked jury charge 


The verdict must represent the considered judgment of each 
juror. In order to return a verdict, it is necessary that each juror 
agree thereto. Your verdict must be unanimous. 


It is your duty, as jurors, to consult with one another and to 
deliberate with a view to reaching an agreement if you can do so 
without violence to individual judgment. Each of you must decide 
the case for yourself, but do so only after an impartial consider- 
ation of the evidence with your fellow jurors. In the course of 
your deliberations do not hesitate to reexamine your own views 
and change your opinion if convinced it is erroneous. But do not 
surrender your honest conviction as to the weight or effect of the 
evidence solely because of the opinion of your fellow jurors, or for 
the mere purpose of returning a verdict.’ 


Comments 
1. This charge may be given as part of the main charge in each case. If so, 


it may be repeated if a abc i develops. Kersey v. State, 525 S.W.2d 139, 
144-45 (Tenn. 1975), 


43.02 144—45 (Tenn. 1975), 
'Kersey v. State, 525 S.W.2d 139, 
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T.P.L.—Crim. 43.03, Defendant: Not testifying 


The defendant has not taken the stand to testify as a witness 
but you shall place no significance on this fact. The defendant is 
presumed innocent and the burden. is on the state to prove /his/ 
[her] guilt beyond a reasonable doubt. /He/ [She] is not required 
to take the stand in /his/ [her] own behalf and [his/ [her] election 
not to do so cannot be considered for any purpose against /him/ 
[her], nor can any inference be drawn from such fact.’ 


Comments 


1. If the defendant requests this instruction, the United States Supreme 
Court has held that an instruction must be given. Carter v. Kentucky, 450 U.S. 
288, 101 S.Ct. 1112, 67 L.Ed.2d 241 (1981). 


43.03 (1963); Lakeside v. Oregon, 435 U.S. 
'See Rowan v. State, 212 Tenn. 333, 98 S.Ct. 1091, 55 L.Ed.2d 319 


224, 369 S.W.2d 543 (1963); Yelton v, (1978). 
State, 211 Tenn. 464, 365 S.W.2d 877 


1371 


43.04 T.P.I1.—CRIM. | Ch. 43 
T.P.1.—Crim. 43.04 No Sympathy or prejudice by 
jury 


You can have no prejudice or sympathy, or allow anything 
but the law and the evidence to have any influence upon your 
verdict. You must render your verdict with absolute fairness and 
impartiality as you think justice and truth dictate. 


Comments 


1. This instruction is to be given in each case. 
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T.P.I.—Crim. 43.05 Selecting foreperson 


When you retire to the jury room, you will first select one of 
your members as foreperson who will preside over your 
deliberations. When you have reached a verdict, you will return 
with it to this courtroom and /your foreperson will announce it/ 
[your foreperson will deliver the appropriate verdict form to the 
court. | 


Comments 


1, This instruction is to be given in each case. 


43.05 the second option should be read in 


‘If verdict forms are used, then lieu of the first option. 
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T.P.I.—Crim. 43.06. Verdict: Jury finding and 
reporting orally 


If you find that the state has proven the defendant guilty be- 
yond a reasonable doubt, then you should find /him/] [her] guilty. 
In that event, your foreperson will report that you find the 
defendant “guilty,” and will name the offense agreed upon. 


On the other hand, if you find that the state has not proven 
beyond a reasonable doubt the defendant’s guilt, or if you have a 
reasonable doubt as to /his/ [her] guilt, then you must find /him/ 
[her] not guilty. In that event, your foreperson will report that 
you find the defendant “not guilty.” 


You may now retire for your deliberations. 


Judge 
Comments 


1. This instruction must be given in each case, unless the jury is reporting 
by the use of verdict forms. 
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T.P.I.—Crim. 43.07 Verdict: Jury finding and © 
reporting by use of forms 


If you find that the state has proven the defendant guilty be- 
yond a reasonable doubt, then you should find [him] [her] guilty. 


On the other hand, if you find the state has not proven be- 
yond a reasonable doubt the defendant’s guilt, or if you have a 
reasonable doubt as to /his/ [her] guilt, then you must find the 
defendant not guilty. 


You will be provided with forms for all possible verdicts in 
this case. The jury will complete the appropriate verdict form and 
your foreperson will sign the appropriate verdict form. The other 
verdict forms are to be left incomplete and unsigned. The verdict 
forms which you will receive read as follows: 


Judge 
Comments 


1. This instruction must be given in each case, unless the jury is reporting 
orally. If verdict forms are being used, then each one should be read to the jury 
by the trial judge. 


At the end of the last verdict form read to the jury, the following should be 
inserted: You may now retire for your deliberations. 
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T.P.I1.—Crim. 43.08 Verdict form: Guilty 


Name of Defendantz/-2 = 
We, the jury, find the defendant, /_____/, guilty of [name 
offense agreed upon]. 
Foreperson 
Date: 
Comments 


1. The trial judge should insert in the blank spaces the name of each 
defendant on trial. If there are multiple counts or lesser included offenses, 
identify each count or offense in the blank space. See Chapter 41, Lesser 
Included Offenses and Multiple Indictments. 
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T.P.1.—Crim. 43.09 Verdict form: Not 
guilty—General 


Name of Defendant: /—____/ 
We, the jury, find the defendant, /____-___/, not guilty. 
Foreperson 
Date: 
Comments 


1. The trial judge should insert in the blank spaces the name of each 
defendant on trial. 
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T.P.1.—Crim. 43.10 Verdict form: Not guilty by 
reason of insanity 


Name of Defendant: /__ 
We, the jury, find the defendant, /___-__/, not guilty by 
reason of insanity. 
Foreperson 
Date: 
Comments 


1. The trial judge should insert in the blank spaces the name of each 
defendant on trial. 
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T.P.1.—Crim. 43.11 [Reserved] 
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43.12 T.P.1.—CRIM. © Ch. 43 
T.P.L.—Crim. 43.12 Fines 


If you find the defendant guilty beyond a reasonable doubt of 


the offense of /_____/, [you may in your discretion fix a fine in 
any amount not to exceed ${[________] [you must fix a fine in any 
amount not less than $[______] nor more than ${—_____]]. 


[No fine is required.]| 


Such fine will be in addition to any other punishment 
provided by law. 


You will report any such fine with your verdict. 
Comments 
1. Tenn. Const. Art. VI, § 14 provides for a jury to assess fines exceeding 
fifty dollars. However, it is generally felt that instructing juries to fix fines not 


less than fifty dollars often leaves the erroneous impression that a minimum 
fine is required. 
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T.P.I1.—Crim. 43.13 Supplemental instruction No. 
fecieri/ 


Members of the jury: 


Each instruction to you or response by the Court to any ques- 
tion from the jury is required to be reduced to writing and is to 
be taken with you to the jury room during all deliberations. You 
are not to place undue emphasis on this supplemental instruction. 
This instruction should be carefully considered along with all 
previous instructions in light of and in harmony with. the others. ' 


The jury has submitted to the Court the following question: 
(Read into the record) 


The Court’s response is as follows: 
‘Comments 


1. Any supplemental instruction should be read to the jury in open court 
before giving it to them in writing, rather than simply sending the instruction 
back to the jury in the jury room. Although trial courts have “the authority to 
respond to jury questions with a supplemental instruction,” State v. Forbes, 918 
S.W. 2d 431, 451 (Tenn. Crim. App. 1995), the “appropriate course of action” for 
a trial court responding to a jury question is to “bring the jurors back into open 
court, read the supplemental instruction. . . along with a supplemental instruc- 
tion emphasizing that the jury should not place undue emphasis on the 
supplemental instruction, and then allow the jury to resume its deliberations.” 
State v. Bowers, 77 S.W. 3d 776, 771 (Tenn. Crim. App. 2001). 


43.13 State, 217 Tenn. 62, 394 S.W.2d 873 


‘Leach v. State, 552 S.W.2d 407 (Tenn. 1965). 
(Tenn. Crim. App. 1977); Burton v. 
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43.14 | T.PIL—CRIM. =. Ch. ‘43 


T.P.I1.—Crim. 43.14 No outside communication 
during deliberation’ 


During your deliberations, you must not communicate with 
or provide any information to anyone by any means about this 
case outside the jury deliberation room. You may not use any 
electronic device or media, such as a telephone, cell phone, smart 
phone, iPhone, or computer; the internet, any internet service, or 
any text or instant messaging service; or any internet chat room, 
blog, or website, including, but not limited to, Facebook, 
LinkedIn, YouTube, Snapchat, Instagram, Google, Twitter, or 
any other social media, to communicate to anyone any informa- 
tion about this case or to conduct any research about this case 
until you have returned your verdict and the trial has concluded. 


43.14 . Conference of the United States, Pro- 

‘This instruction is derived from posed Model Jury Instruction on the 

the corresponding federal instruction Use of Electronic Technology to Con- 

cited as Committee on Court Adminis- duct Research on or Communicate 
tration & Case Management, Judicial about a case (Dec. 2009). 
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SO LI-GLM MD) sone einees (OL 40.06(b) 
$9-11-611(a)(2) oe on (RD 40.06(b) 
BB-41-G11(B)(3) oo sessed eo) 40.06(b) 
BO-EU-6 11 (ANA). orice sescesscepese Cb) 40.06(b) 
99=21-611(8)(G) ooissiccceeesies det 40.06(b) 
BA PL-GILD) ss a cispeicce ies KO 40.06(a) 
SOARES MUD) ste ton 40.06(b) 


Tbl of L&R-5 


T.P.I.—Crim. 


TENNESSEE CODE—Continued 


Sec. This work 
Instr. No. 

SO1156 TL b)(Z) iin iverereritetaire 40.06(b) 
39-11-611(c) ........ 40.06(a), 40.06(b) 
SOMISO Lid) eres ee ucekaeeie 40.06(b) 
SOTA EG LLL Cull doleancdcbeaa tonne taraitme 40.06(a) 
OOM eG Lill Olan ines. eaeimarcame 40.06(a) 
39-11-611(e)(1) .. 0... eee. 40.06(b) 
39-11-611(e)(2) ............0.. 40.06(b) 
39-91-6141(e(3) een 40.06(b) 
S92TIT-612% 25:3 R32: emia" 40.07 
SO 11-6 la! tine the OP ore 40.08 
S921 IO 1A(a eres nee nt aan en 40.08 
30-1 =O 14tbyate eee eters, 40.08 
Be Li-G iat) ets att eee oo 40.08 
BOaLL-OLD eet. te te one, 40.09 
Bua) SOLO teenctt ee ene CREE. 40.09 
Sel Le LOA ae at ate or te ee ae 40.08 
ie GLeG LOWY wa oe cae ae oe 40.08, 40.09 
He Ne Rea PO KGS ape he igi 29.11 
18 eo la toa 1 ipeecnea yl Atelier cay aap! 4.01(a) 
Boab e= LOLA) go coos is ie 4.01, 4.01(a) 
BOake= OLD). wea a dunaa et 4.01, 4.01(a) 
39-L2-LO1( Cha a. act an nei 4.01, 4.01(a) 
OO-h 2 LOAN. O. tan. fa Gh o« 1022 
39-2 -1O2( A) aa, exc: ely ae Se 4.02 
BOnb2-102(D)o2 5% san Pees Ee 4.02 
39-12-103(a)eop 3s. 2 30. 4 om: 4.03 
39=12-1OS(d) sn 26 ON bie diotbos, 4.03 
Boa AMOS (e)....... 0a ei 4.03 
B9sk2-hOS(Hys5. AL... At ¥er.an. (4.08 
39-12-104.... 4.01, 4.01(a), 4.02, 4.03, 
10.22, 40.10 

SOTA G (cee ats Metis, edt eae 4.03 
39-12-107(a)Is Al .... (LE Ne Lea. 4.01 
BSSLZMO TD) «6h 36 eo RO 4.02 
89-12-1076) oan s ccd Vewk nesta lanes 4.03 
39-172-203(3)90.C® seh i. BS 5.01 
39-T2-208(6) (yee ee ee O01 
89-12-208(7)....%.csaeracree woes 5.01 
89-12-208(8)... 216.5005 as ehe eon vo 5.01 
BO=TQAZO3(D )..rsarsteraiare'a'etete'te et ban Ve 5.01 
89=12-203C10) cece sa Ae 5.01 
892122203613) i frees te VR IA 5.01 
39=12-204.Ca) cere stiies victtrs SOP RIAA 5.01 
BOA1T222Z04(b die eos a 5:01 
B931'2-204(c) Actaris 5 FINRA 5.01 
89=12-204(d) Hi Ea FE 5.01 
BO-12-2O4(e)sccccietatetetes be eb eee 5.01 


Tbl of L&R-6 


Sec. This work 

Instr. No. 
$9512-204(D)s... SOU.C R450. OF others, 5.01 
39-12-205(a). aes ee. OU eee eee 5.01 
39-12-205(b). YC e Svs eee 5.01 
39-12-301(1)....... 6.02, 6.02(a), s 01, 


39-12-302 ... 6.02, 6.02(a), 9.01, Fe 
39-13-101 ... 6.01, 14.01, 14.02, 14.03 


39513-101( a). 20.27. 20-08. 20). © he 6.01 
39313210 L(b): Bike. OE. SO. me 6.01 
B93135 1016): cS OS whe 6.01, 6.02(a) 
39-13-102(a)-(d). 00... es 6.02 
39-13-102(a)(2) ... 6.02, 6.02(a), 29.18 
39-13-102(a) to (0), (2) paca ore 6.02(a) 
89-13-102(e)(1) so en... 6.02, 6.02(a) 
39-13-102(6)(5) ood v emcee sees 6.02(a) 
Or 13-1036 r. 26-97. fas) 6.03, 14.11 
O93138-108(a). 45 FE bE. EOE. 7.03 
SOs TA=10S(by. 0.20, 50.82, YOR. 6.03 
39-13-103(bN3) GON SU. SLO! 6.03 
39-13-103(b)(4) . 0. eee, 6.03 
39-13-104.... 6.01, 6.02, 6.02(a), 6.08, 

40.17 
Shes tard Lo 6 hapreviet aeeolaartrat 38.01(b), 38.17(b) 
Oot Tad= ROGUE |e oncesis eenicaees te a 6.04 
39-13-106(b) .... 6.04, 7.08(b), 7.08(c), 

38.21 


39-13-107.... 6.01, 6.02, 6.02(a), 6.03, 
6.04, 6.06, 6.08 
39-13-107(c) . 6.01, 6.02, 6.02(a), 6.03, 
6.04, 6.06, 6.08, 7.01, 7.02, 7.03, 
7.05(a), 7.05(b), 7.06, 7.07, 

7.08(a), 7.08(b), 7.08(c), 7.08(d), 
7.08(e), 7.09 


89-13-107 (6) 2)ss. aides. 0s solar wapeee 6.01 
3913-107 (G3) s.00 64). 8.4. eb e 6.01 
SO-GB-FOOGD A tc AU Mes Sate 6.06 
39313: 109(b1(100). 08. «0... eo 6.06 
39-13-109(b)(2) ve. ee ee, 6.06 
BPs te LOGS) ae aaa an eee 6.06 
BG=1B—~LOQ(C) 9 wns vpn nin sy Ses 6.06 
SOT Sa lOO Dias sai sateen Go Rees 6.06 
39-13-109(e)(1)...... LA bees coe 6.06 
39-18-109(e)(2)n%. S440. G4 te, G 6.06 
39-13-1144 ie BAe ER 6.10 
B9-$3-111(a) aide rial an Ae 6.08 
BP-LS=1LL CD) sss storey oe 6.08 
S9-1LO-EG) via Shea tin As 6.08, 6.08(a) 
39-13-11 (O)L) Cinta NR 6.08 


TABLE OF LAws AND RULES 


TENNESSEE CODE—Continued 


Sec. This work 
Instr. No. 
SOOM MENS) «mancnnconetlale .... 6.08 
BOSLOCLITG)( G6) os tess aa waae AIG 6.08 
SOG Ld) deevewevi ved dh OOM 6.08 
OOOH ELL O)i Kas os cece AONE 6.08 
BOS1LBr1 15a) Ve iesss s EOLDIONGs 6.05 
BUSIG“1 1 O(D)nnnmnnnnnnnn Af J) Ue 6.05 
<1" Ey Do Ee 8 5) (0) ee Od 6.05 
BOLL 1B) -arareataiatetatarstatetere state MES 6.05 
39-13-202(a)(1)........05. 4.01(a), 7.01 
39-13-202(a)(2)........0.. 4.01(a), 7.03 
39-13-202(a)(3)..... 4.01(a), 7.02, 7.03 
Ss 0 a4 0) ih el Tete TO2"'7.03 
1 ion bs od 074 (4) a Ae eeds0e 
oc hy oe bss ov/4 027.16 © Ra a rae 4.01(a), 7.01 
SA BAZUAC)sadteraesige 7.04(a), 7.04(b), 
39.05(a), 39.05(b) 
39-13-204(e)(1)........ 7.04(a), 7.04(b) 
39-13-204(e)(2)........ 7.04(a), 7.04(b) 
A OMLARA) . 4 cc si ein deseaskes ve 7.04(c) 
39-13-204(i)(5) ........ 7.04(a), 7.04(b) 
39-18-204G)(9) ........ 7.04(a), 7.04(b) 
39-18-20924, or. oe. for. 7.06, 7.07, 7.09 
BOB eQI1 Ola ik... cc cece eth iS) 7.05(a) 
39-43-210(a)(2) ........cdaek ee 7.05(b) 
89-138-210(e)at......... 7.05(a), 7.05(b) 
BOA Ba ZU AAs hs coeur -oscsoceseiesecdig motor .°7,06 
SPO Br Tre Be 0) | rene fe BAS oe Be 7.06 
89-13-212(a) iin... Yi eee 7.07 
AORN TS Eee BA 4 0) | re ey Se pe 7.07 | 
89-18-213(a)(L) Allis... ee eee 7.08(a) 
39-18-213(a)(2)........ 7.08(b), 7.08(c), 
38.17(b) 
39-13-218(a)(3)........5... (Bees 7.08(d) 
89418-213(aN4) ........ fed Gs 7.08(e) 
39-13-213(b).. 7.08(a), 7.08(b), 7.08(c), 
7.10 
BOWB-21B(DND) one cia tedhd 7.08(d) 
B9418-213(b\X3):........1T Hea 7.08(e) 
39-18-214.... 4.01(a), 7.01, 7.02, 7.03, 


7.05(a), 7.05(b), 7.06, 7.07, 

7.08(a), 7.08(b), 7.08(c), 7.08(d), 
7.08(e), 7.09 

39-13-214(c) . 6.01, 6.02, 6.02(a), 6.08, 
6.04, 6.06, 6.08, 7.01, 7.02, 7.03, 
7.05(a), 7.05(b), 7.06, 7.07, 

7.08(a), 7.08(b), 7.08(c), 7.08(d), 
7.08(e), 7.09 

8918-215) aimee cee eens 7.09 


Sec. This work 
Instr. No. 

89413-2151 b)-scinandnnannashnn Sas 7.09 
BOISE TGA) Be Sh ccstarcranprvted BIRO 7.10 
BOABBE2Z1GOD)-F. nn nennnn dee 7.10 
BOALB-ZIGA) ici seas ene OU 7.10 
BEES VD 1B Ur iar eeeeeeee 38.17(b) 
BOALB 2 BCG )sisaaesestensesetimieetctaniens A TAL 
SIA S218 (D)cnmeorerenndar RAs 7.11 
BOALS-QIBCC). sccm nmavenimu nent Mod seers 7.11 
BOMBS 218 (d) Ai enone csenn GRIN 7 Ad 
39-13-801(2) ....... 8.06, 8.07, 8.08(b) 
39-13-301(38)..... 8.01, 8. ‘08(a), 8.08(b) 
B8418-301(4)64. 5 ey cc achat 8.08(b) 
B9-13-301(5). \irt. es 8.08(a), 8.08(b) 
2941830 1(6)is wes. is osc Cee 8.06 
B91 8-20 LCase, co ov alka 8.06, 8.07 
39-13-30 TAS Jo @. crue wel Cafe oo 9 TOs 8.01 
39-18-3019) cay ye eden eof] 8.06, 8.07 
39-13-301(10)...... 8.06, 8.07, 8. 08(a), 
8.08(b) 

39-13-30T(12)...... 8.06, 8.07, 8.08(a), 
8.08(b) 

39-13-301(13)...... 8.06, 8.07, 8.08(a), 
8.08(b) 

89~18-801(14).. .. 04.385 8.08(a), 8.08(b) 
39-13-301(15)... 8.01, 8.02, 8.03, 8.05, 
8.08(a) 

SoTL UAW AA wheats brine ae 8.05 
BSD A B= LED) hho tela lateretysete'ele “oles 3 8.05 
39-13-8038) a5. bees oP, 8.01 
395 13-BOS(B) ahaa. AOL. cee es 8.01 
389-18-304(a) vee. eee 8.02, 13.04 
39; 18-304 (b)(1)0.04 .. 0.4 HITE. 8.02 
39°18-304(b)(2). 08 2008. nv. cee, 8.02 
39-218-B05(a)O0,0F, AGIOS. ee. 8.03 
B9-18-B05( DGD Yee. lec eke: 8.03 
89-13-305(D)(2) sss nnnunancee Sve 8.03 
89-18-306. a snsnnie eyes Soe 8.04 
39-18-306(a)(4). 0.0... cece ee eee 8.04 
39-13-306(b)(8) ...neunenyses Pe 8.04 
39-13-306(c)(1) .... 2... ee. 8.04, 40.11 
39-13-3806(c)(2) ............ 8.04, 40.11 
BY=83-BOBTE) otters tetetete Cee 8.04 
89-18-3078). creat atee ane eee 8.06 
89218-3070) Asc SEO 8:06 
39-18-8070): csit tet ORGS 8.06 
B9-18-308(a) .iscvweeinn, CPI 8.07 
89-18-308(b)..... senses ohooh les 8.07 
39213-B08(C): ee ce eccder con eee Oe 8.07 


Tbl of L&R-7 


T.P.I.—Crim. 


TENNESSEE CODE—Continued 


Sec. This work 
Instr. No. 

BO-V3-B0D ioe iii ccscécscrcese earned DES 10.10 
89-13-3809(a)....0ccv00 oi 8.08(a), 8.08(b) 
§9-13-B09(1). .secescesese.a0 8.08(a), 8.08(b) 
89-13-B09(C) corcecaceess 8.08(b), 10.10 
BORIBN9(d) oc csasccaacssaeete 8.08(b) 
BO-13-4.0 Vi ice h.i.o.cge.050.0000,0 Ah Oh 40.13 
39-18-40 Ma) iin csc e4 5554 d teens 9.01 
39-13-40 1D) Bwewenevccnced JEL 9.01 
BOL 8chO2(a) .. peneceenaces PIPL? 9.02 
BOVS*AOQZ) FP ccc cecerons hile ALG 9.02 
BOTS A408 UE LOB ce AILS 40.13 
BV93-408(a) iccccccceecr cf PIEYGS 9.03 
BOETB-4ORBS oes tee Peaes 9.03 
39-13-404(a) oc. eevee eees bay 9.04 
BerlacdUAl D) fits sesretee re ee 9.04 
39-13-501.... 10.04(a), 10.05(d), 10.24 
39-13-501(1)...... 10.01, 10.02, 10.08, 
10.04 


39-13-501(2) ... 10.03, 10,04, 10.04(a), 
! 10.18, 10.19 
39-13-501(3)...... 


10.01, 10.02, 10.03, 

| 10.04, 10.04(a), 40.13 
39-13-501(4)...... 10.01, 10.02, 10.03, 
| 10.04, 10.04(a) 
39-13-501(5)...... 10.01, 10.02, 10.03, 


10.04, 10.04(a) 

10.03, 10.04, 10.04(a), 
HOC tor Ore 
39-13-501(7) ... 10.01, 10.02, 10.05(a), 
, 10,05(b), 10.05(c), 10.05(d), 
10.12, 10.18, 10.19 

39-13-501(8)...... 10.01, 10.02, 10.03, 
10.04, 10.04(a), 10.05(a), 

10.05(b), 10.05(c), 10.05(d), 

10.12, 10.18, 10.19 


39-13-501(6) ... 


TE SUS B13] 40S ae eee 4 10,24, 34.05 
89-1 8-502(a) on pc ceeecruistincnees DOE 10.01 
$9-18-502(b) ob e is 10.01 
BBs 38-508 5 is sce. Hous 10.24 
39-18-508(a) owen tf aen Os 10.02 
$9-18-508(D) oo... 002, Rees 10.02 
EU Bo] UT in 2a 10.24, 34.05 
9-4 3-B04(8) oss sessed 10.03 
39-13-504(a)(4)... eee eee ete’ 40.01 
892d 8-504(D). ose ece.ee.se. Ore 10.03 
39-13-505(a) ....... vee to (Barer 10.04 
39-13-505(b) oo... eee eee a ebieoes, 10.04 
90-23-5068)... en cnctnue dole 10.05(a) 


Thl of L&R-8 


Sec. This work 

Instr. No. 
89-13-B06(D).....ccacac tava 10.05(b) 
B9=138-BOG(C) ...6s02020s shad 10.05(c) 
89-18-506(d)(1) . 0... .caces db) 10.05(a) 
89-13-506(d)(2) ... 22... cea ce es 10.05(b) 
39-18-506(d)(3) ...,.0,0.0 5 heed 10.05(c) 
89-18-B07(b) sinew ees o labia e 32.06 
89-13-607(c).... fifi)... detest 32.06 
80-13-5009 Bi... scénciotcannnmaihe eee 10.21 
89-13-509(b) 0... ccc een seh Mes 10.21 
39-18-509(c)........ 24. sed Wenihugs 10.21 
89-13 -509(d) iia iy cco eo oh Weenns 10.21 
39-18-611 .0.0....... 10.04(a), 10.05(d) 
39-18-511(a)(1)(A)..... eee ewes 10.15 
39-18-bi1(ayXA\(B).... 505+ venone 10.15 
39-13-5111 (ay(QVA)..... ce cece 10.15 
39-18-511(a)(2)(B)... cece eee 10.15 
BI aL Ged EU Mod) ay ves 24 1 oo eR BLA 10.15 
Bon Listy At BLD Ad sivy cs wear itek 10.15(a) 


39-13-512(1)... 10.08, 10.08(a), 10.09, 
10.10, 10.13 
10.08, 10.08(a), 10.09, 
10.10, 10.13 


39-13-512(3).... 10.08, 10.08(a), 10.10 


39-13-512(2) ... 


39-13-512(4).......050. 10.08, 10.08(a) 
39-13-512(4)(A)........ 10.08, 10.08(a) 
39-13-512(4)\(F)........ 10.08, 10.08(a) 
39-13-512(5).... 6... 10.08(a), 10.18 
39-13-512(6) .......... 10.08, 10.08(a), 
10.08(b), 10.09, 10.10, 10.13 

Ge G10 7a crete gn 10.08, 10.08(a), 
10.08(b), 10.09, 10.10 

8918-5 1BIIG.S vey toe ASKAALS 10.09 
BOMIBERS(D) 9. ves siceg ve ON 10.09 
$913.55 13(b)(2) voce ee ENRIBAS 10.09 
8951855 13(b)B) ec ec cere AU BRAS 10.09 
SO18-BIG()0.1 (GBS, AIRES 10.09 
AO .TABIA ae os Gh ce ee 40.01 
BO218)5 14 (a) oe ceccoree AM MEES 10.10 
89-135 14(b)L) sc cccces 5 SOELS 10.10 
$913.5 14(b (2). A800 ALS 10.10 
39-13-514(b)(4)(A).... esses eee 10.10 
AAT H id amanore ry. Maroney, 10.10 
SSE A 150 ip | aetna 10.10 
feagheTh (bige te we 10.08, 10.08(a) 
$9-13-51B(c) <.are- ori ete 10,08) 
39-13-515(d). 0... .g0ees 10.08, 10.08(a) 
BOSCO RGIA) wi scyac ceca nn sel 10.13 
89:18-516(b) by aneern cee LOVOES 10.13 


TABLE OF LAws AND RULES 


TENNESSEE CODE—Continued 


Sec. This work 

Instr. No. 
BOMBS -BLG (Oi ace ccecscecesesssne.d Chibabab 10.13 
B9-1B-BIG(d) Coc ecsesnes.0.d blebs 10.13 
BO-A8-BUT(a)(1). on ccccccnaetsios 10.15(b) 
39-13-517(a)(2) nec d eee iees 10.15(b) 
39-13-517(a)(2)(A)Gi) oc. 10,15(b) 
39413-BL7(b). coc cc nce dM 10.15(b) 
BOAB-BLTCC) ccc ccccnaccefDdl 10.15(b) 
BO-18-BAT(d)..cccccccucnccl Bee 10,15(b) 
BO1G-B 1S (ius caenand thant 10.24 
839-13-518(a)(1)(B)........ : Cavabh 10.24 
39-13-518(a)(2)...... re coh | ., 10.24 
89-18-518(C).... cnc sacceeeelels ¥ (DORE 10.24 
$9-18-518(D).. oncncandlS MIE £110.24 
89-13-518(2)q. cccckenncnnelOlabe 10.24 
BOON cunncunne 10.24, 40.01 
BP-18-522(a)i Vicncccccushh Koehh 10.12 
89-18-522(D) .. oc ccuneuents HORbE 10.12 
89-13-522(b)(2)(A)«csecosd mek 10.12 
BO-18-B24(d) occccenee OSE 10.20 
BO-13-526( 8) bocce carcncunne ff 2 4.410.20 
$9-18-526(D) Bi cccceead ld BPE 10.20 
39-18-526(C). occu dv ef ei-10.20 
89-18-B26(d) oie cen LGM ROUTE 10.20 
B9-18-B27 wi lenccunneee 10.04(a), 10.24 
39-18-52 7(a)(B) ncccececlele¥ OLGE 10.24 
39-18-528(a) nce ence deoe ocak 10.22 
89-13-28) iii. ce cenen fOLGS 10.22 
BO-18-528(6) oc crcceunecneee( TGs 10.22 
$9-18-528(d) ovens ee ad LYalli Gs 10.22 
39-18-529(a) ...... 10.23, 10.24, 40.01 
B9-18-529(D) occ ereccnculdid ele . 84.09 
B9-135-529( DID) cneneear ctf 40.01 
39-18-529(D)(2) oo senneced ROMean 40.01 
89-18-529(b)(4) 0c ecnnes dO Reh 34.09 
BO-NBeH29(d)-. cc es cas cns 10.23, 34.09 
39-18-529(e)(1).. cece 10.23, 34.09 
$9-18-H29(4)2) once cece Oiee 34.09 
89-18-529(e)(3)....6....65 10.23, 34.09 
39-18-529(e)(4)...... eee 10.23, 34.09 
BOB B20. vas ceerenis 10.23, 34.09 
GO-1B-H29(S)iF) oc cer es eces 10.23, 34.09 
BOB Bales oy ccc cueeaer 10.12, 10.24 
BO-AB-BBUD) ooo acca vee atc.: OS . 10.12 
BONO BOs a). cnc caesns 10.05(d), 10.24 
BO-18-589(b) 28 once s LR ME 10.05(d) 
BO-IB-BGG(B) pc ercccer sd Plkmie 10.08(b) 
B0-AB-5BS(D). . os iaees sd deere 10,08(b) 


Sec. This work 
| Instr. No. 
80413-633(c) ....cc0can aes (ROG 10.08(b) 
39-13-534(a)(1)(A) ..... eee 2:.06(b) 
BOATS -GODENS. oo. c cc diccnnadduk 39.04 
39-138-GO1(a)(1). i... eee eee 39.04 
39-13-GO1(bD)(6)..... 0. ccc ee tee 39.04 
BO HIB - BOD is) csecssansesecersecsere (ODO 39.04 
BPAVS-GOB ahd cncverecorsorersreaenrs GQ LOOLL 39.04 
B918-6038(a) -ncsecerenvarek meen , 89.04 
39-13-603(b)(6)..... cece eee ees 39.04 
30-138-604(8) ocevecrereeceeb errs 39.02 
39-13-604(a)(1MA)... 6. eee ee eee 39.02 
39-13-604(a)(1)(B)....... 0.0 eee 39.02 
39-13-604(a)(1M(C).. 66ers 39.02 
39-13-604(a)(1)(D)........ 39.02, 39.03 
39-13-604(a)(1)(B).... eee 39.02 
gel in(Udh) ware me sae ae. staan: ara 39.02 
39-13-604(C)C1) am.a ge snaeageces: 39.02 
39e13-604(eX2)rr oo... ee colander 39.02 
39-13-604(d) ..........0485 27.06, 39.02 
BOR BEO04(C).. cee cece a see CMe 39.02 
B9~18-604(2). .. 6 ne cena | dildeele 39.02 
BOs18-H04(h) . oo. +i ve cua ae Ak 39.02 
39-13-605 .......... POEL. eheh 39.038 
89.43-GOD(d) ..4 6) 28. fe)... ROE 39.03 
89<13-605(d)(2)....... ence a (@Gl 39.03 
39448-G05(Ds fc.« tk ove «lll SIO. 39.03 
BOLUS COT eo o's cos 0:5. 0.9.0 LOOLE 39.07 
BOOB GOT) since sec ess (DOLE 39.07 
39-13-609(d) and (e) ............ 27.02 
R9G3-803CL) . e.c. dee tet BECK 30.15 
99448-808(2) uss heb 30.16, 30.18 
39%13°808(3) ........000 0: 30.16, 30.18 
39-13-8038(4)........ 30.17(a), 30.17(b) 
39-18-803(5).... 30.16, 30.17(b), 30.18 
39-13-803(6).........5. 30.16, 30.17(b) 
89.198808(7).......6085 30.16, 30.17(b) 
29.1 8a803(8). oo eccnecsccr: CE 30.16 
295 19eB03(9) - oo eo aee 30.16, 30.17(b) 
BO 8-80A(D) vic ccccunseduh Aad 30.16 
89-18-804(C). oer nese nd cohol 30.16 
B9-18-805(a) .;...... 44 0 Keok rf SOL45 
39-13-805(b) ........05, (SY wath 30.15 
B9~18-806(8) oo. oss c esc e Lellelele 30.16 
89-18-806(b) .... ese fel KROME 30.16 
B9-18-807(a)........ 30.17(a), 30.17(b) 
89-18-807(b)........06- 30.17(a), 30.18 
39-13-807(c) ........ 30.17(a), 30.17(b) 


Tbl of L&R-9 
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TENNESSEE CODE—Continued 


Sec. This work 

Instr. No. 
BOTLG-B08(a) cc ersvacerrag AD ee 30.18 
39-13-809...... 30.15, 30.16, 30.17(a), 


30.17(b), 30.18 
39-13-812.... 26.01(a), 26.01(b), 26.02 


BI=19-LOOS(L).....0...erererereeot eo tied ABO 
BOTLB=LOOA(S) snccorsrssnconsrrvonsescoseny MMe 34.04 
BOATS = LDOB( 2) sscsrsnacerecscnrsenrnchitter eae 34.05 
B92144102(2)... cescsinnennae {IDOE 11.18 
B94TA-102(3)... cee na dK IROR 11.18 
BO DAs102(4) oe oe ee cece, LIBOS 11.18 
B9<i4-102(5),....... (AN EADS 11.18 
A9I4A-102(10) ...... (eve eee 11.18 
39714-1038 ......... 11.01, 11.17, 40.13 
39-14-104........... cae eee 11.02, 40.13 
Bok L043)... eos ewe eR 11.02 
39-14-105 ...... 11.03(a), 11.05, 11.09, 


pak aad Bi Dap 7 eS 
16.01, 16.02, 16.03, 29.14(b) 


39-14-105(b)-........ 11.03(a), 11.03(b) 
Do Mast OOD Ayeerse rere. 11.03(a) 
BO-14-105(c) visccsessccece ees 2.06(a) 
DOATA-1O5(d) oie ice ere y cuss aen ee 11.01 
B9-14-106 ... cece cee. 11.14, 40.18 
39-14-107... 11.01, 11.02, 11.14, 40.13 
BO L108 nosrisrosnsctinigtetas SOO 42.21 
BO=14-LOB(A) vo cvereceerrnnaawe ses 42.21 
DOAT4- 1106) cccrersernieratutetererstetalend teins 39.08 
BO2L4-LLOD) see cetera ates foes 39.08 
DO EA-TLOCH) +149. crtetass yee Oa 39.08 
99-14-1100) cocqueet, SOP PER LAME 39.08 
SOAEA-11O(G) vo.:rerarterltardatets it tens 39.08 
392 F4- TIO) AL)... cities WAS 39.08 
BOLTATLIMG . 59 fig tle a EES 29.14(c) 
39-14-111(a)(1). 0... eee ee 29.14(c) 
39-14-111(a)(2).... 0... 29.14(c) 
89-1411) eee 29.14(c) 
39-14-111(a)(4). 0... eee eee 29.14(c) 
BO+44-111(b) seseeecsss ene als 29.14(c) 
SOS EATUNO)YS nee en 29.14(c) 
BONE Fe peeienssesez eres VA 8.06 
3084-112 (a) vc cnececcereer QP He 11.04. 
39-14-112(a)(3)(A)... eee 11.04 
39-14-112(a)(3)(B).........0.080. 11.04 
BO*F4LIZ(D) phrcecceccncc cs I 40.14 
OOAT4-1IZ(b)L)crccececen, SIGS 11.04 
B9+ TATED Z)A8 oa ccac sss LEM 11.04 
SO-T4<VIZ(ONY  cacceccess SOUTER 11.04 
GOT TAMTIB A Beh i evenynr saPe eee 11.08 


Tbl of L&R-10 


Sec. This work 

Instr. No. 
39-14-113(b)....... Sins oa 11.08 
SOLEIL ),c.02ecesnieienre ae .... 11.08 
BOSE4ULI Ala) pi ocnccceacdite Bl yee 11.05 


39-14-114(b) . 11.03(a), 31.11, 31.11(a) 


39-14-114(b)(1) .. 60.0060. 11.05, 32.09 
39-14-114(b)(2)..... 6.06. 11.05, 32.09 
BO-14-114(6) pecssceesrneae DUG 11.05 
SO=T45115(a) ss crergeerecae Osea 11.06 
(B9214-115(D) cident Pe EOS 
OITA TIS (4): cen h MAIS IOI 11.06 
B9214-11GB()..sde dhe BLP AG 11.07 
39-14-116(b)(1).................. 11.07 
39-14-116(b)(2)........ 0.000. PAR 11.07 
=}: Ee 0] (0) Pe 11.07 
DOTA TTB? | crsrntaysystatetesstateretetetets PUNE 11.18 
B9-14-118(C)(1) cece Re 11.18 
39-14-118(C)(2) oe eee ees 11.18 
39-14-1206) ree eeperrd an ee 11.23 
39-14-120(b). cee eee eee ees 11.23 
DOr LADD D ieee sractieletiaterete et OE OPQ ROD 
39-14-1211 (a1)... eee eee 11.09 
39-14-1211 (a2)... eee eee ee. 11.09 
39-14-121(a)(3)..... cee. 11.09 
BOA AZT) Mc crccces ALR 11.09 
oe oe 0 0) | Gb 11.09 
BO=VA-T 21 (DMZ) eee cesretrelets SIONS 11.09 
BO-“1A-121(G) eceeeesatectate oberon 11.09 
39-14-12 1d) indole dP 11.09 
89-14-12 1(e)(1)-.. eevee oes Eat) 
39-14-121(e)(2) 0. eee. 11.09 
39-14-121(e)(3) 0. eee. 11.09 
B9214-121(B rccccennrees bey EOS 11.09 
3B9+14-128(8). oo eec cece eee eee 11.25 
BO14-128 (Do serccccrerk hl, ALP RR 11.25 
B9214-132(a) ercercconstesn IPAS 11.15 
89-14-132(b) orcscccseand ell PE PR 11.15 
99$14-132(6) vocvceriee legs AS 11.15 
BO31 4-18 borer eces ce RAO SPS 11.10 
39-14-134(a). eee eee eee 11.27 
39-14-134(b). 0... eee eee ee 11.27 
BO-14-136(8) comreceercesi he oP 11.29 
B9+14-<186(b) esccscceeerre nites 11.29 
BOM LAAT os tascrret ote cett es foe 11.41 
89-14-139(a)1). 0... eee eee eee 11.41 
39°14-T39(a)(2) cp ccccce Are eRe 11.41 
99-14-139(a)(B) ve ccce eee SV PRS 11.41 
39-14-189(a)(4) coc cece cece eee 11.41 


TABLE OF LAWS AND RULES 


TENNESSEE CODE—Continued 


Sec. This work 

. Instr. No. 
BO-14-139(A)NB) eccccectvee AGA 11.41 
39~14-159(8)(6) cceceeceern da 11.41 
39-14-1390) 2)- 6c ereeece. aA 11.41 
SOL14-139(8) eh Elie cee hy 11.41 
Son U4 LOO(D) cerreceeesrree ARY 11.41 
30-0 4> TAA) ec rerere Mt 11.30 
39-14-1438 OD) NG ce eewee. ELA .. 11.30 
89-14-143(6) wa ice ceees Th UVO-DE-BO 
39=14- TAB) BS, cre hes OAV 11.30 
39-14-T43(8) ccc civ en adh ve 11.30 
BON U4-VAG GS or nz vee eecags hla 11.17 
39-14-1L46(a) hk ent oA AA 11.17 
39-14-46 (b) i, da dg A 11.17 
39-1T4-146(e) i iccaveces ee ASAI, ja bd 
BO-U4= TAMA) cree cers AS 11.33 
39-14-149(a 7) cece e cece GNA $233 
BO~T4- LAO) i ces Fee eee Fe RAS 11.33 
39-14-149(f) noi eee e ein aes 11.33 
89°14-149(h) oi cnc iaed. Pitas 11.33 
39-14-1490) 1) ii ieccce dc, VE 11.33 
39-14-149()(2) cc cccccccccs oeaes 11.33 
39-14-149()(3) 656686 tE33 
39-14-1490 )(4) 0 i.e eee ede. 11.33 
39-14-1498) 3 cece OAS 11.33 
39-14-149()(6)) error A PRSS 
89-14-150(b)) 66 eine cb VAG RM 11.35 
39-14-150(b)(3). 26.06.22... Raye 11.35 
39-1T4-1T5OGG) ott ope er cc 11.38 
39-14-150(C)(2) ...cccn usenet eee 11.38 
39+14-150(d)ixfepers spose TAY. 11.38 
39+14-150(@). sc ccccccschcccsceee’. 11.38 
39-14-150G@)(1) es ecececerec SPR. P35 
39-14-1600 2) saccacaccea Wa! 11.38 
39-14-150())(4)-s ccc iccscas eae: 11.35 
39-14-201(2).... ccc cece eee ee 12.04(a) 
B9~14-201(B)isccascasacswaves 12.04(a) 
39+14-201(4)...05525545 2S, 12.04(a) 
39-14-20 1a) erssacdscecs: 12.02, 12.04 
39-14-201(D)+ 2c rere ceed fe RY! 12.04 
39-14-202(a) reece ceed es ERY 12.04 
B9-14-202(antS)prrcrsieccecr2 A! 12.07 
89-14-202(b)-ssrsriesceri ORY, 12.04 
89+14-202(8) eevecrevcoerres. FRA 12.04 
39-04-205(a) -revececc er Fes AY 12.02 
39-14-206(aX(2):.2...0e 11.03(a) 
89-T4-205(b) eerever cere AREY 12.02 
39-14-209(a) veccerseeccee ee ES, 12.07 


Sec. This work 

Instr. No. 
39-14-209(b) i ae 12.07 
Bor eeZ1LLOU AL. abe ee OTD: 12.04 
eis a 2 Ce ee es a 12.04(a) 
OO714-212(D)1) .asaviees ie AM 12.04(a) 
39-14+212(B)(2) cca Vee 12.04(a) 
BOFT4+D12(6) he rerarstareretete Aberin 12.04(a) 
St W721 1 Ca 9 12.04(a) 
39-84-212(6) verirssisars brian 12.04(a) 
SOATE-QUQ i) vceciccicaraeeowes 12.04(a) 
SO-T4-2IA CE) <eccvecoened heer 12.10 
SOLT4-21ACD) haere vce darren 12.10 
SO>T4-DIA (Goce tee herr ee Pon ee 12.10 
BO*+TA-21ACI)(2) ase sere tre aieee. 12.10 
SOR EA-ZIACENB) «a sisrcr tore rerctets adie 12.10 
SUR -B0d (a) oe doe. seven ea kena 13.01 
B9-~T4-BO LCD) CL) aero seorenrererehbbde 13.01 
39-14-B01(D)(2). o..cncennvsttlthad 13.01 
aor 14-302(a8) ,..n60? aoe (die. 13.02 
B9= 14 S02 GR oc 5 scan cus ndaeiae 13.02 
Bo=1A-S08(8) ccc snens Ged 13.03 
SOF SOS(DN EG. BY. 3... OTe 13.03 
EST STUY op Vie ivi el ate Atte ie 13.04 
39-14-401(1)....... 6.03, 10.17, 14.01, 


14.02, 14.03 
39-14-401(2). 6.03, 14.01, 14.02, 14.08 


39-14-401(3)...... 10.17, 14.01, 14.02, 
14.03, 14.05, 14.06, 14.07(a) 

89: PAA COLE sy oot eer od. 14.04 
89: 14-402 Bcc nansnneans: (O10, 17.01 
89-1d-40R(@II DES elk G.bl..: 80 14.01 
39-14-402(b)...... 14.01, 14.02, 14.03, 
40.06(b) 

89114: 402(G) MO. Bh. sannnnacdoyoO: 14.01 
BOMGMADI) seracciedes ta ceeks cs 14.01 
Cry La 1 Ce) 14.02 
5919 A08(B) 0150 s0sv0r LOD: 14.02 
SU. 14-4040). 8 avs eV Ve OBE 14.03 
SOG-A04 (by) bisi ss ere dee ee 14.03 
BONMFA0A Gis sie del OO 14.03 
BONGO) vanwnnnns 14.06, 14.07(a) 
ROMANS). is escsscsccs cist OO) 14.05 
BOMGADBSD). ciiscecss evs cc OOD 14.05 
B9MIA-ADB(G). cs scsccescress SOONRI14.05 
SOUTALAOB (ALO. 21. KOLO AL. 00, 14.05 
cue! BINT A (ca OE Ben Oe mame eee cay (14.05 
SO-TYU-A05(h) mereveveerser (YO 14.05 
BUTEA CG te compstrneinnes 14.06, 14.07(a) 
39-14-406(a).. 62.00.05: 14.06, 14.07(a) 


Tbl of L&R-11 
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TENNESSEE CODE—Continued 


Sec. This work 
Instr. No. 

39-14-406(b). 14.06, 14.07(a), 14.07(b) 
39-14-406(c)........68, 14.06, 14.07(a) 
39-14-406(d).........0,00s 0008 14.07(b) 
39-14-406(d)(2)....... cece, 14.07(b) 
39-14-406(e)..... cee vie . 14.07(¢) 
39-14-406(e)(2)(B) ........ 05s 14.07(c) 
39514-406(e)(8) ... coc nw ee cleo 14,07(c) 
BOSDAA0B 1) oes cscce sarong fo ere BA bt 
39-14-408(a)(1). ccc ceca ele ewes 14.04 
39-14-408(a)(2)..... 0.008. ate 14.04 
39+ T4-408(a)(8).... sean Lae: 14.04 
39-14-408(a)(4). occ eee eee ctdbee 14.04 
39-14-408(a)(5).. obec ede wees . 14.04 
SB-T4-A0B(D) on ccc eceo so MOONEE 14.04 
BOP TT) on scouscarsceunueenzessse ARE 14.09 
89} PA-411 (a). .ccacscmntned dle fey 14.10 
39}. F4-411(b) pr dbo. dea Ree! 14.11 
39-14-411(b) and (c)............ 14.09 
SOAPS LEGG a be ane ad de mees 14.10, 14.11 
B9*14-412 0a) ote e gees beet 14,12 
39-14-501(1)........ 15.01(a), 15.01(b), 
| 15.01(¢) 
39-14-501(2) ....... 15.01(a), 15.01(b), 
15.01(c), 15.02 

39-14-501(3) ....... 15.01(a), 15.01(b), 
15.01(c), 15.02 

39-14-501(4) - 2.0... 15.01(a), 15.01(b), 
15.01(c), 15.02 

SGP BEBO 1B) se cx sestotse crednsrsearad argc se eta 15.02 
39-14-502 . 15.01(a), 15.01(b), 15.01(c) 
39-14-502(b)....... 15.01(a), 15.01(b), 
15.01(c) 

39-14-502(c)........ 15.01(a), 15.01(b), 
15.01(c) 

SSP BOB uw he fe ley 15.01(a) 
SSKEA-BOS (bes. vcadawucuacht) 15.01(a) 
39-14-503(d)........08. 15.01(a), 15.02 
SHY EG- B04 hak cuca s caadawl 15.01(b) 
FD V4-504(B) oc ccacecwaasaclta) 15.01(b) 
SOSTA-BOAGCO ING cele eiceavoceos 15.01(b) 
SOP O6 SB yas ale ees sata 15.01(c) 
BO TABS) yield dan cceane tah ~-15.01(¢c). 
SORVA-BOB(G) iF iiidcceacasccGDh 15.01(¢) 
39-14-506, 15.01(a), 15.01(b), 15.01(c), 
. | 15.02 

89-14-507(a) ..... ‘Kink aoe te 15.02 
39s44-BO7 GB)... cece ce une eh 15.02 
39-14-507(a)(G). 2... eceer et madtbh 15.02 


Tbl of L&R-12 


Sec, This work 
| : Instr. No. 
39-14-507(b) ..... ek Cae ere -15.02 
39-14-601(1) ..... Peete: 16.01, 16.02 
9G; 40 102 oe ee as 16.01, 16.02 
39-14-601(8) ...... 16.01, 16.02, 16.03 
99, 94-GOW4M I), occas HOR 16.02 
39-14-601(5) ...... 16.01, 16.02, 16.03 
39-14-601(6) ...... 16.01, 16.02, 16.03 
39-14-G01(7).. ...... 16.01, 16.02, 16.03 
39-14-601(8) ..... , 16.01, 16.02, 16.03 
39-14-601(9) ...... 16.01, 16.02, 16.03 
ROCEALAQIL) ) 0 e e 16.01, 16.03 
39-14-601(12) ..... 16.01, 16.02, 16.03 
39-14-601(15)..... 16.01, 16.02, 16.03 
$9-44-G0I(16) oo ccs eciuras (eds 16.02 
39-14-G01(17)...cicececee, 16015-16.08 
$9: 4-GO1(18) cca vecrs TRIE 16.01 
39-14-GOULO): vo cceuccacecchh yogut-1@.02 
39-14-601(20) ..... 16.01, 16.02, 16.03 
39-14-602(a)—(C) ....c ees eeeves 11.08(a) 
99. 14-809(a) oe occ ces. oh OM 16.01 
89: 14-GOZ(D)y ioc s cave ve fOMEOR 16.02 
39-14-GO2(ML). ccc cececee EHOEs 16.02 
39: 14-G02(b)(2).iecccecce cle MEIQD. 16.02 
39+14-G02(b)(8). occ reoce dK aIOR 16.02 
89-14-G02(b)(4)..... 0. ce e/idvcieds 16.02 
89-T4-B02(b)B) cccceccenrch@ oer - 16.02 
89. FA-GO2(O)s ocr eccccere(BMaOas 16.03 
39-14-602(d) ..... . 16.01, 16.02, 16.03 
39..14-B068 (41563) 9500 coe 5 KOO 2.06(a) 
9. $4. 720i Cy 84 eee 17.01 
$9-.146702 6 0: ag a i v1 7.02 
8O-14-'702(0)... caacuaucr ohh MoE 17.02 
89-44-902(2)....ceecse2s ON EQRTAE BO 
90. 14-902(3). cs eas csa eh WOO 11.36 
SO:1A-ON2(4), oo sbc cers hOXEOS 11.36 
$0:14-O02(6), sas cere esse e ERYEOR 11.36 
89-14-902(5)(A) ........eeemnres 11.36 
$9, P4902). os ccscccerteck altos 11.36 
8Or Wet GOR nec cevscaccees psbA EER 11.36 
99. O04 sic dacs c aaah RiOOe 11.36 
89. te GOB at ied vss ec OT bia OOK 11.36 
BO, Tt O0G(B). Oo ec ue cen cs RAMON 11.36 
BO, BE-TOU( 8) icc da owen cand SOE . 18.01 
80, We LOAD: on ccc cn ous COON 18.01 
BODE AOLG) vias, s seve ces ff 18.01, 18.02 
BO, W5- LOLA) Dac olen e wae s 0 0 GteQQ 18.02 
BO. Wee 1O1(G) ete, wie ace das 18.01, 18.02 


TABLE OF LAWs AND RULES 
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Sec. This work 

Instr. No. 
SSIMG2BO1(A)) 0c ccccvecenscltht 20.02 
S9-1H-301(a)L) i... ewe alee ee le 20.02 
BABALU. oc adnwniwdneedennnn 20.02 
SPL BSD LEG) LOS. «new olete bent 20.02 
BOSTH2SOIGY SL aw dott EOE 20.02 
89. 15-302(4)(1N) ee LS 20.01 
BOVE SO 2A) 2) 00 can dnene cnlht Soule 20.01 
BOTH SOZ(D)) ascaansessiae ale HSH: 20.01 


39-15-401.... 6.02, 6.02(a), 6.03, 6.04, 
7.01, 7.02, 7.08, 7.05(a), 7.05(b), 

7.06, 7.07, 7.08(a), 7.08(b), 

7.08(c), 7.08(d), 7.08(e), 7.09, 

10.01, 10.02, 10.03, 10.04, 

10.04(a), 10.05(a), 10.05(b), 

10.05(c), 10.05(d), 10.12, 10.21 
39-15-401(a)...... 6.02, 6.02(a), 21.01, 
21.02, 21,03(a), 21.03(b), 21.08 
39-15-401(b)... 21.01, 21.02, 21.03(a), 


21.03(b) 
39-15-401(c)...... earn 3 21.03(b) 
39-15-401(c)(1)...... 21.03(a), 21.03(b) 


39-15-401(c)(2)(A) .. 21.03(a); 21.03(b) 
39-15-401(c)(2)(B) .. 21.03(a); 21.03(b) 
39-15-401(c)(2)(C) .. 21.03(a), 21.03(b) 
39-15-401(C)(3) ........ eee 21.03(a) 
SO-bH-40 1d) on... s es (PAO 10.03 
39-15-401(f).. 6.02, 6.02(a), 6.03, 6.04, 
7.01, 7.02, 7.03, 7.05(a), '7.05(b), 

7.06, 7.07, 7.08(a), 7.08(b), 

7.08(c), 7.08(d), 7.08(e), 7.09, 

10.01, 10.02, 10.04, 10.04(a), 

10.05(a), 10.05(b), 10.05(c), 

10.05(d), 10-12, 10.21;'21.02, 


21.03(a) 

GE Le-AOA Ol raterseerseye 21.01, 21.02 
PETE AOL aah are err ey LORE 21.02 
STB ADE al ances 21.01, 21.03(b) 
STS ANZ (be hannceas 21.01, 21.03(b) 
39-15-402(c) ... 21.01, 21.02, 21.03(a), 
21.03(b) 

GOs15-402C). LOBE. wcnecs 6.02, 6.02(a) 
39-15-402(e)...... 6.02, 6.02(a), 21.01, 
21.03(b) 
SOPE402(6)) ccs aa DO. dA LHIEO! 21.01 
SOSTRANA(A)) coca ccna A SXGR ISO! 21.09 
BOPE404(D)) occas secann ee SO! 21.09 
SO PH404(C)) cnc an acess. (Sid 20} 21.09 
BOW ATO WS os sinus naan Gl OO 21.09 
SEGA) coisa ssw 29.18, 29.19 


Sec. 


39-15-501(1) .. 


39-15-501(3) ... 


39-15-501(4) .. 


39-15-501(5)... 


39-15-501(6) .. 


39-15-501(7) .. 
39-15-501(8) .. 


39-15-501(9)... 


39-15-501(10) . 


39-15-501(11).. 


39-15-502 ..... 
39-15-503 ..... 


39-15-512 ..... 
39-15-512(b) .. 


39-16-101(1)... 


39-16-101(3) .. 
39-16-102(a) .. 
39-16-102(b)(1) 
39-16-102(b)(2) 
39-16-102(c)... 
39-16-104(a) .. 
39-16-104(b) .. 
39-16-105(a) .. 
39-16-105(b) .. 
39-16-106(a) .. 
39-16-106(b)(1) 
39-16-106(b)(2) 
39-16-107(a) .. 
39-16-107(b) .. 
39-16-107(d) .. 
39-16-108(a) .. 
39-16-108(c)... 
39-16-201(a) .. 
39-16-201(c)... 
39-16-301 ..... 


. 29,14(b), 29.15, 29.16, 
29. 


This work 
Instr. No. 


veeee 29.15, '29/16;-29. 07 
29.14(b), 29.15, 29.16, 
29:27 


rs00, 89-20, 2916,-29: 27 
29.14(b), 29.15, 29.16, 
29.17 


9.17 
1. 29,15, 29.16, 29.17 
.... 29.15, 29.16, 29.17 
29.14(b), 29.15, 29.16, 

29.17 
essiehs 1 ORO 29.15 


Pieear ener saae .+ 29,15 


... 22,04, 26.05; 26.06, 
26.07, 26.08, 26,09 
.... 22,01, 22.04,.22.05 


.... 22,01, 22.02; 22.05 
.... 22,01, 22.02; 22.05 
wo. 22,01, 22.02, 22.05 


Tbl of L&R-13 


T.P.I.—Crim. 


TENNESSEE CODE—Continued 


Sec. This work 

Instr. No. 
39-16-301(0) 262°. ..4.07 GEL 24.01 
BOETESO1(ay. PIL. BS. J eee 24.01 
BO MIG S02 (4) oo cchusinaunwawaree 24.03 
39-F6-SO02(B) EL. c sue A 24.03 
SOETERSO2(G). ALLL. nnn GLEE 24.01 
39596803 (AI Bling nnasuasden ee 24.02 
39516-308(b) AGS oe SAE 24.02 
Oe SROs 2) ante ninaare KA 25.01 
BOSLOPAU TO) tip eee net eee 25.01, 25.02 
39-16-402(a) ............ SAT peed wear 25.01 
SO=LG-402(DIo tr eceparicc crate es: 25.01 
89-16-402(0)(1) s2.)e0) os eee AS 25.01 
39-16°402(d) ck to: wees 25.01 
NOG -4U (a) oe ae ere 25.02 
8941654038(b) ores Bet 25.02 
OOM OAOS(C) oy ieecesessves ‘ROS-25.02 
39-16-408(a)(1)........ cc cen eevee 10.19 
BOI G408(a)2) oes davcvecee Gee 10.19 
39-16-4080) ALSe ee. ecc eet 10.19 
B9-96-408(¢).. cetstecscscass Mee 10.19 
39-16-409(a)(2);...:.20eccr ce Abbe 10.18 
B9-16-409(b). on nics ccnscencne bbe 10.18 
BOWG6-409(C). asst dacemumae .. 10.18 
39-16-502(a)(1) ......c.0 0 evens 26.01(a) 
39-16-502(a)(2) 0.02... ee lel 26.01(b) 
39-216-502(AN SIS. ce eee cee cee 26.02 
89-16-502(b)(1) ..... 26.01(a), 26.01(b) 
39-16-502(b)2)......ccnrs eID! 26.02 
39-96-5038(a)e: Asacs. om CERO 26.03 
39-16-503(b)........ 006 (SiHDNO: 26.03 
B9-16-D04(a). cece cee ne cee A QUOe 26.10 
B9AEG-5O Tai. «0050s =- geean nl Se POTE 6.10 
89-16-5OT(a)....eesedecc ss lel 26.04 
SISTB-507(b). o.v 0 seo soce oie vsbelt Yate 26.04 
39-16-508(a). « «ces ocssic 0.0.0.0 26.05 
B9-16-5080b) .LESS.:....55 Lae 26.05 
89-16-509(a) JU Ay... Leda 26.07 
89-16-5090) JAS..... A500 ay 26.07 
SOAAGC-B LOCAL) 0.4 ics ssis cso does 26.06 
B9-16-510(a)(2) 4s .5 00000006 seies 26.06 
BO-1G-510(D). ...500 0500085 dane 26.06 
89-16-511(a)........0000 0s outs tale 26:08 
BOAG-H11(b)E,.01/ 03.16.01 26.08 
39-16-512(4). cc ssccsveces khan 26.09 
BGM Be ZED iia Vx, view ney Se 26.09 
8926-51388 Uiiivderousbeuse 26.08, 26.09 
BO-8B-5 14s, ewe eves bese E 26.11 


Tbl of L&R-14 


Sec. This work 
Instr. No. 
BOSMG=B 1B). cc occ ca neasse GEO 26.12 
39-16-601(2)...... 10.19, 27.01, 27.02, 
27.07, 32.07 
39-16-601(3) ...... 27.01, 27.08, 27.07 
39-16-601(4)...... 10.19, 27.01, 27.02, 
27.03, 27.07, 30.01, 30.05, 30.06 
39-16-602(a).......64, 1S SBI 27.04 
B89-16-GOQ(D) a csae: 2690345 LOS 27.04 
39-16-602(c) Bese, cee 27.04 
B9716-GO2ZdYL | SOULE ey: Sekar 27.04 
BOeIG GOBCH. can tn mctes van 27.05(a) 
39-16-603(a)(2) nc. eeeeees 27.05(a) 
39-16-603(a)(3) ...... 0... ee. 27.05(a) 
39-16-603(b)......... 0c eee ees 27.05(b) 
89-16-6038(5)(2) 82.2 ...00. dh 27.05(b) 
39-16-603(b)(3) ........6..000. 27.05(b) 
39-16-603(b)(4)........ 0... eee 27.05(b) 
$9416-60420) ...... d8.41, Bee, 27.06 
39=16-G04(0) svar enasetasnsadee ... 27.06 
BO-16-BO54 eas cnn hb A AQIAY? 27.01 
39-16-605(b)(1)............0... .. 89.03 
39-16-605(b)(2)........... 27.01, 39.03 
39-16-605(c)(1)(A)... 0... ee ee, 27.01 
39-16-605(c)(1)(B).............0. 27.01 
39-16-605(c)(2) foccsissecc AMS 271 
39-16-G05(d) BP 228. AY! 27.01 
BOS OEGOILCRY ot Soon terete caer 27.07 
B9O=IH=GOTLCD Le «pe: dn rccleeh it dso ete 27.07 
39-16-607(c)...... en een ke 27.07 
39-16-60 7(C)GL) aj me Kesntice Ate cine es 27.07 
39316-607( G2) 5. aur. nin ideeedows- PW 
BOWG-1) LCN B)e. wor wna eh auca nee 27.07 
B9-16-GOBCA) ooo eee ene reste} Oe 27.03 
39-16-GO8(D) «0. oeceenescee othe ee 27.03 
B9OF1G-GO9PG. ES. cre rope RO 27.02 
B9P1G-GO9(D) BS. oe oe oe hth OO! 27.02 © 
39-16-G609(¢). 6 o. cE. be MRE 27.02 
CDBG TOL) sicocssstsrsastcncsrccureatlst bates 28.02 
39-16-701(2) ...... 28.01, 28.02, 28.04 
39216-70103). 8.80.8 oc. SIR 28.02 
39-16-701(4) ...... 28.01, 28.02, 28.04 
BI<1G- 70208) npis-ccucoccmnirenenes irae 28.01 
39-16-702(a)(S) «cccecseee not Qi 28.04 
S9-16-702(D) cn scncccenesedthiange 28.01 
BOCLO=(02(D)(2) cnnvananens AGM OF 28.04 
BOL16-703(8) dcccrnnecernneenday’ 28.02 
S9216-7OS CD caves cevernece eee ee 28.02 


TABLE OF LAWS AND RULES 


TENNESSEE CODE—Continued 


Sec. This work 

Instr. No. 
BOMB <70B(C) ic counnonswenv adder 28.02 
BONB-JO4 Bonn ow nwdeevav oA? 28.02 
BO-16-705 Ghoi ieee wanvnsne EU th 28.08 
BO-16-7OS(D) i... nnn neove LAISh 28.08 
SBO-17-101(a)2.....-.. 0h KAIRSD 29.04 
BOMNT-LOA(D) ou concn ow 6S OER 29.04 
B9riL7~-102(a). 4)...2.... 68 CORR 29.05 
BOM “1D20D). oc. ccnnan sth lQae 29.05 
18 Cy Eo OY 6} Sn 29.05 
1°30 Lyin 00s] €.) ee 29.06 
B9-19-1038(b) feces ee a 29.06 
hs cow by A ROC A Se Al ers 29.07 
A oe by Bt 1 pele Aad este Spel eb 29.07 
Pe EIN ee oe, ec aes 29.08 
m1 ~AAFOUWS) «ss «> Bish (oR oe Senko 29.08 
SAS Ee ried 001s TE ead ed tetacanlepeereh 29.08 
ed LOO UN. veo cs Mek beh Pk as CAOLUL 
om ALUGLD ice ta cs - esau 29.01 
Moat atlity... ... + ae ks dee 29.02 
Obed EWE A ey apatite tn tn deca 29.02 
Bs LDL) ia noc soe «6 mecusn 29.09 
AUTO Ea lO re6 02 014 peamalieeaatee rma pitied 29.09 
B91 = LOSUAMS).5 os som mow 6 ot hebtels 29.09 
2 Me Wa L029 C8 (7 ee ra ae 29.09 
aa LOSUAN DI. sua con 5 wemtuer 29.09 
Ee ALOUD) cos es o-oo. one 2’ holys Sian sale 29.09 
Drea. C)acsyne ec 6 6 aonedewaeas 29.09 
Ks: by Gv LS 0 | eae en 29.09 
Dea (al ADL). o.oo 0m donee apecsioen 29.03 
Dc LD) 2) sea v oad dan hacenmese 29.03 
39-17-109(b) ..... ee ee rye Mi 1 29.03 
Pee ge LUA Oss wie apa cates apse writ Fem ik 29.03 
BG rk LOO). cao. ea. oie rs Pah SEs HS 29.03 
39-17-11l(a)...... ee re nee 29.12 
BOAT <P (ay)... be shy aole rh 29,12 
BOT = VI ANZ) so. caease vad yee 29.12 
BO-A7 HLT TD)... soo hE Mee RS 29.12 
BONA IT(d) as 5 ooo 000 6S 29.12 
MUL 2 iF dooce crore viv ero EE MOTD 11.39 
89-17-30 101) ....0.-20+ (Qe 30.09 
BOWNTES0IB an... >. deve necedetth 30.01 
39-17-301(3) ...... 30.01, 30.05, 30.06 
BO-$7T-S02F2) OL TG ..c.ierwesares 30.05 
BOF -BORG)) «000005 fd ok Keak 30.05 
89-17-S02(b) BLISS TELE oe. 30.05 
A9-27-30AG).8 . 80.8 «00.» Lae 30.01 
B07 803Gb). BOLLE. ..sceesce ees 30.01 


Sec. This work 
Instr. No. 

BOA17-B0A(a). ...s0000200bb MOLE 30.06 
89-17 -304(b). 24. -s0ev ene eee 30.06 
BOALT-B05(a)(1) no aacerns eRWabt 30.13 
B0A17-SOB5(a)(2). 0.020005 ddbvene 30.13 
39-17-305(8)(3) wedi... Ss 30.13 
39-17-305(6).8 .(4)80.8. ..... Ch)S04 30.13 
39-17-3058 (GR, OWS. L008 10.09 30.13 
39-17-306(8) fect ed abs 30.10 
Bee PHO ID) dare ous a5. dre eee en 30.10 
BOLET=BOT (BY eee eee eee sy MORE 30.11 
ot En by Ea bale 69 Pbetadhteaed palbatanahn Be ene 30.11 
BORL SUMO ere ne Coen cee 30.11 
Bt Od tL) teens oo cece eee 30.11 
TL POULIN eG con cee eae eae 30.11 
ni cal be LB re oy lide ide ab Ay tes a de 30.07(a) 
BOTT -SOB(A) wits See 30.07(b) 
39-17-308(b). 30.07(a), 30:07(b), 30.14 
12a Wy fe) O00) A ee db 30.14 
BO FT-S00(G) thee eee ‘... 80.07(a) 
1 ken Ws} fe] (=) Ra 30.07(b) 
BO-T7T-BUU(D) Taye eset e toe 30.02 
Bool] BOO) 1454345575 52p4A dead 30.02 
BOL eOTOCA) 6525 3c 84 Pei Seae uke 30.08 
SdeL sO LOG 44h 204688 Sake lates 30.08 
34 Da Wats 3 bl > 0 ea a ee ar eer 30.09 
4 ean ir va i 8 ag a eee a 30.09 
BODO LOLA) ah bade ate peepee | 30.03 
BOL mel) 44 tthe hela’ eke 30.03 
39-17-315(a)(1)..... 30.12(a), 30.12(b), 
30.12(c) 

39-17-315(a)(2)..... 30.12(a), 30.12(b), 
30.12(c), 39.09 

39-17-315(a)(3)..... 30.12(a), 30.12(b), 
30.12(c) 

39-17-315(a)(4)..... 30.12(a), 30.12(b), 
30.12(c) 

39-17-315(a)(5)..... 30.12(a), 30.12(b), 
30.12(c) 

39-17-315(a)(6)..... 30.12(a), 30.12(b), 
| 30.12(c) 

BOATS DUD) d..0s10 Shidbh ehh | 30.12(a) 
89-17-315(b)(2)..... 30.12(a), 30.12(d) 
B91 F-B1B(D)(B) ccccserotecereroree Mette 30.12(a) 
89-17-315(c).......65 30.12(b), 30.12(c) 
39-17-315(c)(2) ..... 30.12(b), 30.12(d) 
839-17-315(d)(2)).4.5.. 30.12(c), 30.12(d) 
B9-17-STB WD). o- nwnac 30.12(a), 30.12(b) 


BSOnL7-DLB a) hn cvveses as Ane 39.09 


Tbl of L&R-15 


T.P.16—Crm. 


TENNESSEE CODE—Continued 


Sec, This work 

Instr. No. 
89-17-B18(D)(1).. 2.2 occa KR .. 89.09 
39-17-318(b)(2)...ceveceee thers 39.09 
89-17-318(c)....cevevev eee ly ve. 89.09 
B9-17-318(d). .....55 ce oe MIE 39.09 


39-17-402. 6.01, 11.42, 38.01, 38.01(b) 
39-17-402(4)... 8.08(a), 8. 08(b), 11.42, 
23.01, 31.01, 31.08, 31.04, 31.05, 
31.06, 31.10, 31.16, 31.21, 38.01, 
38.01(b) 

39-17-402(6)...... 11.42, 31.01, 31.02, 
31.03, 31.04, 31.06, 31.14, 31.22 


BOA -402(7) voc. cece css coat ae 01.06 
Bud -402(8) vcs cccisceccvenaine 31.06 
39-17-402(9) ...... 31,02, 31.06, 31.22 
BOAT AOZ(LO) coches ecds dese .. 81.06 
BOnd7 AOQZ TL): 222555055355 weenie 11.42 
B9-17-402612) 0. cys paieere «ep Mas 31.03 
39-17-402(18) .. 0.0. eee ds 31.14, 31.15 
39-17-402(15)..... 31.01, 31.02; 31.03, 
31.14, 31,15, 31.22 

39-17-402(24)..... 31.01, 31,025 31.03; 
31.22 

pele ACE NL) he letetcri mes eile’ aan 7.05(b) 
39-17-402(a)N(7) ..... eee e eae neta! WD 
BOL T-40Z(a)G) voc cscsvcceyenes 7.05(b) 
be a by SR ae ee 31.13, 31.15 
Be Leo Aadays iv day 8 ke nesee 31.01 
{2 Ar oo Wy: 9 ©: 9 a de Se 31.04 
39-17-417, et seq.(b) ...... 31.01, 31.04 
LEN FULT 5 <aAB Yo Lares Ce EASE OS 4.03 
Oa Pek T Cl haves Fore 1k ee 4.03 
Ho het 2h hy 31.12(b) 
39-17-417(m) ..... 31.01, 31.03, 31.14, 
31.15 

99-17-41 7p Gas... shh Weer se OL01 
BO MMT EAM ALB) ii Sosy ces see oe 31.05 
39-17-418(b) a. Oa... 2,06 a Wa ES 31.05 
BORED SCO). aici c alien alaivacsee tine 31.05 
39-17-418(0)(2) G...,, Yast ¢.81.05 
89-17-418(e)........... 31.05, 31.05(a) 
PEAT 1 ei, us voateranse 0 31.04, 31.05 
srt N E740: MPL So 31.07, 31.09 
BC LOLEE 9271 ( 0) I A oe PEL: 31.08 
BOSWTEF22(E EL OB... ec cae bo fie BLOO 
39-17-422(d) ...... 31.07, 31.08, 31.09 
39-17-422(e)....... 31.07, 31.08, 31.09 
89-1744 22(D)ET) OF. ce nae 31.07, 31.08 
BOAT AZZ 2). .r00snccnsddeleee 31.09 


Thl of L&R-16 


Sec. This work 

Instr. No. 
BOF -4 28 Lc anewnawanhwnaw heey 31.02 
SO AG-423(C)., wiewewns ow 19, 22 31.02 
BOALT-423(d). .wnorncannneu ssn dh 31.02 
89-17 -423(6).veasuwswweyidbalhed 5 31.02 
39-17-428(E)(1).....seeereeda J44-B1,02 
B9-17-423(2)(2).....ccvevevee cee 31.02 
89-17-423(e)(3).......c000' (SO! 31.02 
89-17-423(e)(4).... cae ceediwcnes 31.02 
B9-17-423(e)(5).....,2cceeceneees 31.02 
BO ADA et ae 31.03, 31.20 
BO-AT-425 ses sccrerrccsss COED OILS 
B9-17-425(a)(2).....ecc00+ denlenyt 31.03 
BOLT -AZB(D)(2Z)...cerere ee cpwiays 31.03 
Bnd eM ALONG) sv ocn ve 5 <p cs ean 31.03 
LOBE OTT D1 RI pear 31.03 
Bend -4OGCD GB) vncccevuacs sana 31.05(a) 
39-17-428(b)(6)........ 31.05, 31.05(a) 
Atal Ladhed Sint cine co ae eae 31.12(a) 
Dee Lea eL Ue hive tee nats tek te 31.12(a) 
Bn LraAS)e cs fener s veces 31.01, 31.04 
Beil = dst5 5s Wat th ss. oe Shame eas 31.14 
ee 1 ecko Lda 499 isle Sy RA 31.14 
ote al 4 3 C) a kcn e 34.14 
Un Lesa) ck wan alc ss (ana aaee get byt 
Boe tO UE scce cs s cas saphena 31.14 
card 8 eae enti et a58 + ened a bob 
pot BE: SST) UN eran res bee SS 
die Lisa Oieul. aye neem e fC Bs 
See LLetitiy( Cin ane eee tte eh) pang Ns 
HL Mi ta eS Te BRN Ci 6 EE Bd G8 pages a ba 
8 a Bar fg a ee a ee 31.16 
PL Sa BAP SVR perme is 6.02, 6.02(a), 21.01, 


21.03(b), 23.01, 30.08, 31.08, 

Bill, GlilOs OL LO, oleUe oats 
36.12, 38.01, 38.01(b) 
39-17-453(a)HC). cic v cee ees 17 84°99 


BO-17-450(d) va .ci syste rerte Obes 
39-17-458(e)(1)...c..cc3 8 race 3 4 
BoMd?-4 bole 2) scan ses ies eee 31.22 
he WT i LG lara rer ichrarar her ma rac re 31.22 
GOL “ADIN ane eas eek ee pee 31.22 
cab A ae: da ice bra eat 38.01, 38.01(b) 
39-17-454(a).. 2... 6.02, 6.02(a), 31.17, 
| 31.18, 31.19, 31.20 
39-17-454(a)(1)(C)....... 6.02, 6.02(a), 
31.17, 31.18, 31.19, 31.20 
39-17-454(b)...... 6.02, 6.02(a), 31.17, 


31.18, 31.19, 31.20 


TABLE OF LAws AND RULES 


TENNESSEE CODE—Continued 


Sec. This work 
Instr. No. 

DOA ADAG) concnereiarevevererore § 31.17, 31.18 
DOTA BAA) i secacesececsvernserene 4 Lg la 31.19 
39-17-454(e).. 2... le... 31.18, 31.19 
39-17-454(f)(1) vo i eee sL2n 
BON 454 (L)(2) nc ccseecvcvcdvenses 31.21 
39-17-454(g). 0... cee eee 31.17, 31.18 
39-17-454(g)4).......005. 81.19, 81.21 
BOA1T-4.54(]) enti bee bee see 81.21 
39-17-501(1)...... 32.01, 32.08, 32.04, 
32.05 

39-17-501(2)...... 32.01, 32.03, 32.04, 
; 32.05 
38 hy ts] OAs pia nnn Ca Be aS 32.05 
39-17-501(4)...... 32.01, 32.03, 32.04, 
32.05 

39-17-501(5)...... 32.01, 32.03, 32.04, 
32.05 

39-17-501(6)...... 32.01, 32.03, 32.04, 
32.05 

39-17-501(7)...... 32.01, 32.08, 32.04, 
32.05 

BO417-BO 268) oo ss 0rd OPPOSE 32.03 
89417 -HO2(D) .. snaceef QM pierk 382.03 
39-17-508(a) oo. cece ee ees 32.01, 32.04 
BO47-503(D) . hie ixG.. Bee RRO 32.04 
89457-504(a) pigs obacs's (GRANGE 382.01 
BO<17-BO4(D) viscvscce cee fee 32.01 
89417 B04 60). sce 0.000 6IBOOD 32.01 
BOA 7 BOGE) bs ccscss vise. LUO 32.05 
39-17-505(a)(3)......... PY ER BOCh 32.05 
B89 4/7 BOB) occas oof OW GARE 32.05 
8917 -B06(a) 000s rs MON ROSE 82.02 
BOA 7sG0G Gs... ss rere hmv ene 82.02 
B17 +B 0G(G) a vo. ooo Cas MIT OSS 32.02 
89-17-B0G6(c)(1) ..... 0. cadens 32.02 
89217 sh06(c)(2) .....0.0. ba tore 32.02 
39«17=506(C)(8) . 6... dete hep 32.02 
39-17-506(c)(4) .. 6. cece eee eg eces 82.02 
39-17-BOT Ga) AA i wesc cee MaheOS . 32.06 
39-17-601(3) ...... 32.07, 32.08, 32.09 
BO. DT-GOLCD fi cen ca fete 32.07, 32.08 
39-17-601(5) ...... 32.07, 32.08, 32.09 
BOTT -GOQ(E) ovccecsrsveeed eh DPV ORE 32.07 
BDALTEED Ab). 000. {LCDI ORE 32.07 
BOMITEBOA(C). cnn AL MDITORE 32.07 
QOS 7-B02(GI0 AE.... LEM OIVORE 32.07 
BOAT -GOQ(G) i i ciciesscocscsseccuee (OSV OE 32.07 
BUT GO DCE) oo csacrsvsesose.o00s0c0 v0.09 OOo 32.07 


Sec. This work 
Instr. No. 

BO AY T <B04 (a) )..tctsesssaessersnmey KBr 32.08 
B92Y7-BOACD) oss seseecessesrsracsosarn Uhl nodes 32.08 
BO=7 -BOA(C)..sserecsrecrerororarslels Male dn 4 32.08 
BOAT BOA) ..crarsnerovesorsspestee AO ne 32.08 
B9AUT-B0A4(0) cs ccsiscececeorsevere bai REM 82.08 
89317 -GO TCE) .o.ccecssdcerecsrorrrnraeed Monee 32.09 
BOALT-BO7Z(D) ooscc.scs.rcoceccrccnrd deed 32.09 
BO ANT =BO7(0) os 001.0.0.0.000,.0090.4 ee 82.09 
BO317-G08(a) vives crcs stot ge 32.10 
B0-17-G0B(D) .ocscccecveendhaeats 32.10 
89-17-702(a) ....scccvre er dmabeo woe Ol 
BOs LOAD) vcs svcir chet « fanaa 33.01 
be Lele Ueail (tr ca dine aed talk dt 33.02 
us 12 Pas Bale 551 0) ea aint a Ging eit: . 00.02 
BUn Lisi UOC) maar: ot ae ci 33.02 
Boe Li=LUalal a gee iinns muse cas .. 83.03 
BTL ALUaU ee te rer ieee aa 33.03 
SS 8 Oy hea A] prurenau ere ieee ete arurinaseh taa ha pHir 
epee fy fe a Ue el 9 fenatanatenae sobyp recta criraar 33.02 
SLT = 7 0002) 2.0 eer ere aa.U0e 
BET TOO CO) Sree rte Tyee 33.02 
5 ody Gadi C9 ee ee eee ee ee 30.02 
ro toll at 915 45) Lea are eee ee re 6 eae 33.02 
Oo} cal Wt (516°) hee a eae ee 33.04, 33.06 
iil Ward 014c) pied dada he ee ate 33.04 
SOS TULA) Sree ere ee ee 33.06 
HSS col le ay AU A 0) Gear raat araras Bi eal at 33.06 
mi haa by ea tS 1 4 oA ar ar aka 30.UD 
Boa LT TOD) eee eee ee ee 33.05 
BOTTLE) er ete eee re 
he hdl WER 40146) led aha Sand ordi 30.07 
SOL DOLCE ee ot te ee weeny Os 34.01 
39-17-901(3) ...... 34.01, 34.02, 34.04 
BOL -GULCONY elt ee 34.06, 34.07 
Oot DULL ae th es 34.01, 34.02 
39-17-901(8) ...... 34,02, 34.06, 34.07 
OL -OOL Oe ai oer 34.06, 34.07 
39-17-901(10) ..... 34.01, 34.02, 34.04 
39-17-901(11)..... 34,01, 34.02, 34.06, 
34.07 

39-17-901(12)..... 34.01, 34.02, 34.06, 
34.07 

39-17-901(13) ........0.., 34.06, 34.07 
39-17-901(14)..... 34.01, 34.02, 34.04, 


34.06, 34.07 
39-17-901(14)(A) . 10.23, 34.03, 34.04, 
34,05, 34.09 
BOUT -DOTCLS) .....cssecessnecteerntt 34.06, 34.07 


Thl of L&R-17 


T.P.I.—Crim. 


TENNESSEE CODE—Continued 


Sec. This work 
, Instr. No. 
BOAT G02 (8) aecsesresserssarenre ¢ BIDE 34.01 
BO ETE “QO QCD) 2d acacsseccesesstersecue LOLS 34.02 
BO FET -GOQ(C)1)..cceccccrcconseneraord ULE 34.01 
BOAT =QOZ(C)Q2). vcccosrercesoree (LPO 34.01 
BOLTT-9O02(d) bin ddd ct PS 34.02 
39-17-902(e). 0... eee ee 34.01, 34.02 
99214-911 (a) los AGH AG 34.06 
veel ete A 0) eA 34.06 
B9-F7-9AL CG) rete. bole 34.06 
BOAT Gill) attroe Ae. ee ee 34.06 
Oa arate ) ie ots se ee 9s Nene © 34.07 
Oe ZONAL) tore ore ee 34.07 
Boel Atay to hPa ety Oe 34.07 
amet CANL LL). cite a cere x 6 < ae urbe 34.08 
IO elim 2). «o's cass ne shaman 34.08 
BD ea sea BCT) GS)» yan eae ce fa 34.08 
Bele G18 (a4)... ceseecss een 34.08 
B90<7-918(b)....... 21.22. Veawer 34.08 
39-17-918(c).......... A. AR 34.08 
39-17-1002(1)..... 34.01, 34.02, 34.03, 
34.04, 34.05 

39-17-1002(2) ..... 34.03, 34.04, 34.05 
39-17-1002(3) ..... 34.08, 34.04, 34.05 
39-17-1002(4) ..... 34.08, 34.04, 34.05 
Bord e1002(8) ..6. casas ces tee 34.05 
BOsL(4LOOB(G) ........0ss. ever 34.04 
BOs VTA LOO ZT), cowie caces: 34.04, 34.05 
B9AN-100207)(G) io... 2... 4hhiene 34.05 
BO 21 = L002(8) ooo: svercnc.ce.> 34.03, 34.04 
BOTT SLOOD ics esse ncssvevoin creck oh rier 34,02 
BOAT 21008 (8) cnn nases Kear 34.03 
39-17 -LO0B(C), on. 2b) b. 34.03, 34.05 
80-17 LOOSE)... 0.0002. 5+ ATOR 34.03 
BOI LOOM! i vic enw ae na 9 CINE 34.04 
39-17-1004(a)(2). oo... cee dace 34.04 
39-17-1L004(a)(4) .......0. yiegen 34.04 
39-17-100A(D)(2). o. 0.6.6 smeneena 34.04 
Bed F< LOOR AS ts tego ceed oTae Ow 34.02 
BO 218) STOO B( A) vaucstergtorscore ca aoteils HOA 34.05 
89-17-LOOS(e) -aawe..... see wen. 84.05 
RO aI RULOA CE) ie vine x cw ap RR en 35.01 
B94h7- BORD) «6.006... REITOO 36.01 
39-17-11026c) 5.0 8.1.2 GbTUIOR 35.01 
BOSH] AOA) a. og. d thy haere 35.01 
39-17-110380)) 22.05... CAN SII Ge 35.02 
BOay OBE) oii « nv cndgn donee 36.02 
BOLT UTOB GS) csccrssercrersronnrase ved aeging 35.02 


Thl of L&R-18 


Sec. This work 
Instr. No. 
BO AUT TIOGA) ..erereserecenaconeonnash doen 35.02 
BOAT TT O46)... .cectovevoncarns & DIDID 35.02 
39-17-1301..... 36.01, 36.02, 36.03(a), 
36.04, 36.05(a), 36.07, 36.08, 

36.10 | 
39-17-1902(a)...........6 > de hoth 36.01 
BOal7-1802ay1) ...... <b Walach 36.01 
B9-17-1802(a)(2) ..... 2... biheth 36.01 
39x b7-1802(a)05) ge......- fineGe 36.01 
BO lGO02aG) .......<1b thee 36.01 
39+ 17-1802(a)(D Se. ...... (1G 36.01 
DOD eI BOB(ANS) occ. cs cs ae cures 36.01 
BOUT <LBOQ(D) s...ccssserecosccorscess deed abet ODEO. 
39-17-1B0266) 10.88. ..0...(dIi0e 36.01 
OOH 1 SOA). s, 05. cuetimeenace 36.01 
39517-13022) A. cece HERG 36.01 
Bos -1508(4)).-...... 4 tome ee 36.07 
39-17-1303(b)(1). v..6.66. 008 36.07 
ee a os | 0151 (0) er 36.07 
89-17-1303) LAY. cee eee bh bMS 36.07 
OM hOU4( A) eee ds eeee eee 36.10 
39-17-1804(c)(1).. 0... eee 36.10 
39-17-1304(0)(2) cece chee ells 36.10 
OMT LSB) siccctitaratecetetetats oot renee 36.09 
39-17-13805(b) oes CaS 36.09 
BOTT -1BOB(C) srrrerecceietetetes op bees 36.09 
B9-17-13806(a) wie cee ewes 36.02 
39-17-1306(b) cc ewe eens. 86.02 
B9+17-1LB06(C) reesei eee bees 36.02 
39-17-1L306(e A) ES 36.02 
39-17-13806(C)(2)... cece ees 36.02 
89-17 -AB06( eB). 4 ent Meee 36.02 
39-17-13807(a) ......... 36.05, 36.05(a) 
39-19-1807 (ay bs.84.40,.0 8 ‘.. 386.08 
39-17-1307(a)(2) ........-. DJ0UG 36.08 
BOTT A1LBOT Onder cre cers Ameer 36.05(a) 
89-17-1380 TDD) cere cee Rees 36.05(a) 
39-17-1807(b)(1)(A)........... 36.05(a) 
39-17-13807(c) ......... 36.06, 36.06(a), 
36.06(b) 
39-17-13807(c)(1) ......... 36.05, 36.06, 
36.06(b) 
39-17-13807(c)(2).......... 36.05, 36.06 
BOAET-1307(d)(1)  nsltn de. (QE 36.06(b) 
OME gO TZ 62): 5 oe sxe oer OS 36.06(a) 
39-17-1307(d)(3).... 36.06(a), 36.06(b) 
DO mee LO T(E) scrorese-eethane te Ae eG 36.08 
BO AI7-~- 1308 .. cusomon ass pcdor aeriene sheen 36.08 


TABLE OF LAWS AND RULES 


TENNESSEE CODE—Continued 


Sec. This work 
Instr. No. 

Boe OAL, a ove veesaceeh 36.03(a) 
39-17-1309(b)....... 36.03(a), 36.03(b) 
39-17-1809(b)(1)....... 0c eae 36.03(a) 
39-17-1309(b)(2).... 36.03(a), 36.03(b) 
Be Nr VSOQ(C) 0.5 ocr carers ccosncp hdd 36.03(b) 
BO-DT-UB0O(C)CL).. ccc eccevecnes 36.03(b) 
te VSOB( CZ). .o.acecnsecerecsie-e-ece.s 36.03(b) 
39-17-1309(e)....... 36.03(a), 36.03(b) 
29-17-1310... 2855.4. 36.03(a), 36.03(b) 
DRL AS Ll ioecc ces eesness (IT 36.04 
BL THLO L(A), wininwiwnns d LOE 36.04 
een T1B1 1b)... 0S. ALR 36.04 
392172138 110b)1) 00 IR 36.04 
SIs LL DIT). os ic aes LEGS 36.04 
Bedell). wneaneees (SMAED 36.04 
BOR BTA Li an ei an Lh ROR 36.11 
SOV AVS IAA). Rs dee eon ( SMGIOL 36.11 
SOHIV AUS UZ(b). dw .snnessedtdlejor 36.11 
BOTT ANS LSD 6 tars seneretetere 36.03(b), 36.04 
SOALTANS LON id vassaveas M 36.08, 36.12 
89217-1382 1(a) visiscccns SPBIN: 36.12 
BO-17-182UD)cscsccrscecesvaeres 36.12 
39-17-1322..... 36.01, 36.02, 36.03(a), 
36.03(b), 36.04, 36.05, 36.05(a), 

_ 386.06, 36,06(a), 36.06(b), 

36.06(c), 36.07, 36.08, 36.09, 

36.10, 36.12. 

DOr VO DACA) JEM) ccssessrecncsse lero 36.06(c) 
MPSA) de a ov oso: en ore scores onsis 36.06(c) 
AD FTAIS ZACH). corn cenencldeh 36.06(c) 
BOUT -TBQAC CL)... ooc0 5 vetlel AG 36.06(c) 
BO UF -1B 24 (6) aces neceaneis coll 36.06(c) 
BO Mim 1B EAS) op harensenenno he 36.06(c) 
mh gl ae a ee 36.06(c) 


39-17-1324()(1).... 36.06(a), 36.06(b), 
36.06(c), 36.06(d) 


39-17-1324 (i)(Q)(A) ..j.0....-- 36.06(d) 
39-17-1324(4)(2)(B) ..... see. 36.06(d) 
» BO-NT-IBSAGNB) Ss ci iece ee GBS 36.06(d) 
BOSUE-IBOAI OR cv csn cnet Bl 36.06(c) 
SOM AISHUDRTIOR. ..<..ccecccee 36.12 
SOM ABGAIDS. BF nncarcwarennl 36.08 
SOv S1401(1).....+.+4 wes. 29.10, 29.11 
89217-TAOLQ).86. cave nes 29.10, 29.11 
BOUBT-TAOIG ME .BE....0.00- 29.10, 29.11 
BO. PPAADIIGE 2... css ce eens > 29.10 
BOY AAOL(BIE BE seesessccesrerisron ll 29.10 
SDF ABOQM Lebar er cas < ISO 29.10 


Sec. This work 

Instr. No. 
BOM SIAO2(b) Ween sav ae cecenee 29.10 
CORIO SISOS rt yr case u uate wees 29.11 
39-17-1404. 0. 5) 20 RENEE 29.10, 29.11 
BOO OLGL). vs avvssaravyernes can 25.01 
ADPGEZ LBUR2PY, ) ost sre re to eee 27.02 
BO-B-BOB iM) ceeded rh Peers 39.04 
40-6-3803(4).. 0c. ccc e cece eee ee 39.04 
A0-6-BOBCA) 28 cccceccccs VRE 39.04 
A0-6-303(9) s:ileciscrice OY. 39.04 
A0-6+803011), 2 2e49s 50545 SSA 39.04 
A0-6+-308(12). 2i.eiiscccs fh IY 39.04 
40-6-303(14): 2) deessisas SOIEY: 39.04 
40-6-803B(18) ob ecceie vere a 39.04 
40-6-308(18) cc cccscccceecc Fi 39.04 
4O-7ALLB Ee. Ob ere. VERE 27.02 
AD TOAZAEN? | oc cccsacdeie mbes eee 31.03 
AQ-B-106 ieiicce se ceelseldests sRee es 26.14 
40<13-101(48): 3 de2e252557 7 SR: 1.05 
40-17-103.... 42.16, 42.16(a), 42.16(b) 
40-18-1410 Se c00c AYER 41.02, 41.03 
OE ho 0 re er 40.16 
40-28-10261) -nrccee ee ceeentien. 10.18 
AO-28-LO2(5) sre crcre der er eee 10.18 
40-28-102(6) oo... . cece ee eee eee 10.18 
AD-28-102(7) woes tetece nes 10.18 
AQ-B5- 140 Foor sccareece SOTIEY: 11.33 
40~-35-111(b)(8) cee STE: 38.08 
40-35-121........... 39.05(a), 39.05(b) 
40-35-121(a)(1)..... 39.05(a), 39.05(b) 
40-35-121(a)(2) s cs ese ch 0AR: 39.05(a) 
40-35-121(a)(3) ..... 39.05(a), 39.05(b) 


40-35-121(a)(3)(A) .. 39.05(a), 39.05(b) 
40-35-121(a)(3)(B).. 39.05(a), 39.05(b) 
40-35-121(a)(4)(A) .. 39.05(a), 39.05(b) 
40-35-121(a)(4)(B) .. 39.05(a), 39.05(b) 


40-35-121(a)(4)(B)Gi) ........ 39.05(a), 
- 39.05(b) 
40-35-121(a)(4)(B)@ii)........ 39.05(a), 
39.05(b) 

AU-SO-12. 1 Ca) eatin «er cceweren ae oid 39.05(a) 
40-85 DiC) (2) ain a 39.05(a), 39.05(b) 
BO -BBH LOU hc casusserne ow hl 39.05(b) 
40-35-121(d)........ 39.05(a), 39.05(b) 
40-35-1206)! faces coe wee once 39.05(a) 
AG SOrbAU DA awvadevesacaeoe LS 39.05(a) 
40-85-1212 enw aos 39.05(a), 39.05(b) 
40-35-209(b)........ 39.05(a), 39.05(b) 


Tbl of L&R-19 


T.P.I.—Crm. 


TENNESSEE CODE—Continued 


Sec, This work 

Instr. No. 
AULBEAGORY teh a cnlasnn Coase hier 36,06(c) 
ARGS LOE Pii in andanondacant ee 36,06(c) 
40-35-318(a)(1)(B)G)(c) ... cere 6.04 
AOVABEBOV, cy Fiv os ceesercs tbh . 7.04(b) 
40-35-501(h) .......... 7.04(a), 7.04(b) 
40-35-501(h)(2)........ i eee 10.12 
40-35-501(i)........... 7.04(a), 7.04(b) 
40-35-501(k)........... 21.01, 21,08(b) 
40+35-5010K)(1) ous cece cas f@eeeh 9,02 
40+35-501(k)(5) ..... 02: ee eens 4,01(a) 
A0>3B-B0 UK) 7) as cesersss 3 fk .. 6,02(a) 
AQ+rSH-5OLK)B) 2... case rs oleh FOO 7.11 
40-BBBOUL)s oc cece ceca babgant 10.24 
40 RHODA) 35. oo cars ace rth ieee 9,04 
40-35-501(u) ...... 14.02, 14.08, 31.01 
A SOB We ny ean 10.16, 10.17 
Ale BO ODD a ecw aeaent at 10.17 
4199-20208) oo oc cacedee cctmiiOe 10,17 
40-39-202(20)(A)(xxii).........4. 39.03 
40-39-202(20)(A)(xxiv) ........4. 39.038 
PEGS 21): EN 8 10.16 
ADEBOWQOR (PS vos. ay cad done EEN 10.16 
AV BO-2OS (2) cc dn cadens HEIR 10.16 
4 30-2080) 8) .....<s ale, GRO 10,16 
AO BEEQOATITE bo. ais.cs,;0:2, 6 Ca 10.16 
40-39-208(c)-(@) ... ccc cers a ne dile 10.16 
40-39-208(a)(1-9) 00... levee ees 10.16 
40-8E-QOBlDIAWARs . al cscnacdhe 10.16 
4099-881 (avass OF «5.000 Ceo Ret 10,17 
40389-211(ay)(3)..... cca bei mad es 10.17 
4089-891 (oes) O85 0.00: Eas rnp 10,17 
40339-211(d)(2) oa... 6 ey Bee wed ne 10.17 
4099-24 1(e)in ag... (VR Rate 10.17 
40289-BA1 (fas ae... AV ei edt & 10.17 
40-39-2A1( 2) 245 69... (Wad maT 10.17 
40-89-2101 (2)(4).... iawE Kawi Ees 10.17 
AQVAO BTV CE)GL)2 oa 5s ess.ectcncscncsatcerncs TOT 
AQeBO3302 so. pre tiEMEEM Mote 14.16 
Ma ee oaks. bodies. sancdoat 14.16 
4O380-B04(B) i asada ce vone ne OES 14.16 
44-8-408(a) 0c. vice cece ee 12.11, 12.12 
A4S8AOB(D).... scr eneneans 12.11, 12.12 
4458:408(e)2 80.62. 0.20.05 12.11, 12.12 
AASBOLOB Didi scenes nnens 12.11, 12.12 
A45BTAQB(E) is os cca etes ES 12.11 
44:84 08(H)I8G.28....s005.(RS 12.12 
AABCAOS (GIRO oc. 0000 hen 12.12 


Tbl of L&R-20 


Sec. This work 
Instr. No. 

AT OL208 R44 tac awn ne vol Ben 11.07 
47-18-1038 wo...) Ee cco wee non Ci tertee, 32.06 
AQ26-B1B voces eee 36! ited: 36.03(b) 
49-6-2008 ...... LORE: 39.06 
4D36-2O08(C)......ccreeee hbiou. 39.06 
49-7-118........3 = ved hk MOONE: 10.16 
AOSTO1G 2 Bk creer fRHOEOE: 10.17 
3212-40 La CD) Ove vewiene  SOG0E, 31.06 
5B211-401( a) CB) Os cence eee Abe be 31.10 
BORI40 La a ral verted te del baie 31.06. 
B8*21-40 1D). cae vcore hl DE. 31.10 
53-1T-40 10 D)(2) oh. ive vsne IEE. 31.10 
63-11-402(a)(3) «6.605 AES 31.11 
BOR 1T-402(D)CL) 6 veces eV GEES! 31.11 
§3-11-402(b)(2)............ DMtS! 31.11 
53-11-416(a)(1) ........ cee eee 31,11(a) 
63-11-416(a)(2) .....s05006uk 31.11(a) 
§3-11-416(a)(3) .......... 0008 31.11(a) 
53-11-416(a)(4) oo... cee eee eee 31.11(a) 
53-11-416(a)(5) oo... cece eee eee 31.11(a) 
53-11-416(a)(6) ........0c eee 31.11(a) 
BA GBS a Ou eceence tebe 14.15 
55-1-103...... 6.02(a), 7.06, 7.07, 7.09 
65+ 1+108(330,38,..20, 08 <ho.a6. 11.15 
HBT 2 600.80, AO ee ceens 11.15 
56+3-102(a ye lh MOS a ae. 38.20 
BOG OZ) ctveccudiw mleeenrs 38.20 
BOB TTD een ren es 11.27 
ys Us ak bp VA nS Oe 11.27 
55-86-2020) iver eves beeen es oe ls be: 
§6B°6-202(2) ince Rae! 11.37 
Lata Gs) A 11:37 
BB-6-ZOR(T) annie ones Sve LST 
5B°6-208(8) vie ue ed RY: 11.37 
55-5-208((Af) oo vices cde eee ee ees 11/37 
55-8-101 ........ 7,.08(d), 38.01, 38.10, 
38.14(d), 38.15, 38.17(a), 

38.17(b), 38.18, 38.19, 38.21 
§5-B-1L01(13) 5 ccccctae ROR eM 38.10 
55-8-101(73) .......665 38.12, 38.14(a), 
38.14(b), 38.14(c) 

BBT0-10 1s iw suas aans 38.14(a), 38.14(b) 
55-10-101(b)(2)(B)..........0. 38.14(a) 
55eL0-1O1(G) ou... 38,14(c), 38.14(d) 
55-10-101(d) ....... 38.14(a), 38.14(b), 
38.14(c), 38.19 

BET LO Bis isda secnsesvares 38.14(c), 88.14(d) 


RAG LOZUD) i ccs ewan es varacd , 38.14(d) 


TABLE OF LAWS AND RULES 


TENNESSEE CODE—Continued 


Sec. This work 
. Instr. No. 
55-10-1L02(b)L) 20. cece eel 38.14(c) 
65-10-102(b)(2) 0... cee vB 38.14(c) 
§5-10-103. 38.14(a), 38.14(b), 38.14(c), 
38.14(d) 

DO eeUOLS ete a ie eed 38.12 
sY9 COSA 059 00) PRN Ae ie et 38.12 
Dies UG hin wt, eye ee 38.12 
§5-10-801(b) - 2.0.0. 38.14(c), 38.14(d) 
§5-10-401 ... 38.01, 38.01(a), 38.01(b), 
38.17(b) 
56-10-401(1) .........05.. 38.01, 38.22 
55-10-401(a)(1). 6.04, 7.08(b), 38.01(b) 
55-10-401(a)(2). oc. ee cece ee cien 7.08(c) 
BE-UO-40 1b)... cans wceeewss nh 38.01(a) 
BeON RADU Fray dh dee hens sd One: 38.02 
55-10-402(a)(1)(A).. cece eta 38.01 
55-10-402(a)(1)(B).. ae ee ek 38.01 
56-10-402(b)(1).. 3 sad. & it 2238.01 
65-10-402(b)(2).... 24.45 Gets hth oe 38.01 
H5-1,0-402(b)(8). .. 22.005 pes obo os 38.01 
bb210-403 i112. 6.08.0 yeaa 38.01(b) 
bb-10-408(a) OA Me. Vill vis.aeee. 38.01(b) 
§5-10-403(a)(1) ....... 88.01, 38.01(a), 


38.01(b), 38.08 
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Possession of firearm where alcoholic beverages served/Sold, 36.09 

Possession of still, 33.06 

Refusal to submit to alcohol test, 38.04, 38.17(b) 

Storage of liquor for sale, 33.05 

Unlawful 
possession of handgun while under the influence, 36.12 
sale, 33.01 

Vehicular homicide, 7.08(c) 


ALIBI 
Generally, 42.13, 42.13(a) 


ALTERATION OF ITEM’S PERMANENT DISTINGUISHING NUMBER 
Generally, 11.27 


ALTERNATIVE DEFINITIONS 
Intentionally, 2.08 
Knowingly, 2.09 
Recklessly, 2.10 


AMMUNITION 
Possession or use of restricted firearm ammunition, 36.10 


AMNESIA 
Generally. See INSANITY 


ANALOGUES 
Generally. See DRUGS 


ANHYDROUS AMMONIA, UNLAWFUL POSSESSION 
Offenses committed on or after March 30, 2005 [use T.P.I. 31.14(a)], 31.12 
Offenses committed prior to March 30, 2005, 31.12 


ANIMALS 
Aggravated cruelty, 12.04(a) 
Allowing dog to run at large, 12.11, 12.12 
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ANIMALS—Cont’d 
Cock and animal fighting. See COCK AND ANIMAL FIGHTING 
Cruelty, 12.04, 12.04(a) 
Dogs. See DOGS 
Horse shows, 12.07 
Intentional killing, 12,02 
Running at large, dog, 12.11, 12,12 
Sexual activity with animal, 12.10 


APPLIANCES 
Destruction or interference with, 14.10: 


ARGUMENTS AND STATEMENTS OF COUNSEL 
Generally, 1.07 


ARREST 
Evading arrest, 27.05(a), 27.05(b) 
Resisting arrest, 27.04 


ARSON 
Generally, 13.01 
Aggravated arson, 13.02 
Reckless burning, 13.04 


ASSAULT 
Generally, 6.01 
Aggravated assault, 6.02, 6.02(a) 
Criminal exposure to HIV, 6.06 
Domestic. See DOMESTIC ASSAULT 
Effective consent defense, 40.17 
Protective order violation, 6.09 
Reckless endangerment, 6.03 
Supplemental instruction number one, domestic, 6. 08(a) 
Vehicle assault. See VEHICULAR ASSAULT 
Violation of protective order, 6.09 


ASSISTED SUICIDE 
Generally, 7.10 


ATTEMPT 

Generally, 4.01 

Murder first degree with serious bodily injury, 4.01(a) 

Possession of deadly weapon other than firearm with intent to, use it during 
attempt to commit dangerous offense, 36.06(b) 

Possession of deadly weapon with intent to use it during attempt to commit non- 
dangerous offense, 36.06(a) 

Renunciation defense, 40.10 


AUTHORITY FIGURE 
Sexual contact by, 10.21 
Statutory rape by, 10.05(d) 
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AUTHORIZATION 


See headings beginning with UNAUTHORIZED 


AUTOMOBILES 
Burglary, 14.01 
Carjacking,9.04 
Chop Shop Act violations, 11.37 
Drag racing, 38.21 
DUI. See DUI 


Financial responsibility ine violation of, 38,19 
Homicide. See VEHICULAR HOMICIDE 


Joyriding, 11.14 


Leaving the scene. See LEAVING THE SCENE 
Motor Vehicle Chop Shop Act violations, 11.37 


Reckless driving, 38.12 


Registration, violation of vehicle registration law, 38.20 


Vehicular asssault, 6.04(a) 


BAD ACTS 
Evidence of other crimes, 42.10 


BAD CHECKS 
Generally, 11.09 


BARRICADES 
Tampering, 29.09 


BARS 


Possession of firearm where alcoholic beverages served/Sold, 36.09 


BIGAMY 
Generally, 20.02 


BOATING UNDER INFLUENCE 
Generally, 38.22 


BOMBING 
False report, 26.02 


BOXING 
Generally, 35.01 


BRIBERY 
Jurors, of, 22.04 
Public servants, of, 22.01 
Sports, 35.02 
Witnesses, of, 22.03 


BRUTALITY 
False accusation of child, 26.13 


BUILDING AND CONSTRUCTION. 
Vehicular homicide, construction zone, 7,08(e) 
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BURDEN OF PROOF (GENERAL) 
Generally, 2.02 
Elements and date of offense, 2.04 
Venue 
Generally, 2.05 
Computer crimes, 2.06(a) 
Continuous sexual abuse of child, 2.06(b) 


BURGLARY | 
Generally, 14.01 
Aggravated burglary, 14.02 
Especially aggravated burglary, 14.03 


BURGLARY TOOLS 
Possession, 17.01 


BURNING 
Generally. See also ARSON 
Reckless, 13.04 


BUYING AND SELLING IN REGARD TO OFFICES 
Generally, 22.02 


CARJACKING 
Generally, 9.04 


CARRYING WEAPONS 
Intent to go armed, with, 36.08 
Judicial proceedings, 36.02 
Public parks, playgrounds, civic centers and other public recreational buildings 
and grounds, on, 36.04 
School property, on, 36.03(a), 36.03(b) 


CASUAL EXCHANGE 
Generally, 31.05, 31.19 
Supplemental instruction number one, 31.05(a) 


CAUSE OF DEATH 
Generally, 42.14 


CELLULAR TELEPHONES 
Interception of transmissions, 39.02 


CEMETERIES 
Desecration of venerated object, 30.09 


CHAIN LETTERS 
Generally, 32.02 


CHARACTER 
Defendant, 42.08, 42.08(a) 


CHARGE FOR USE OF PUBLIC TOILET FACILITY 
Generally, 29.08 
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CHECKLIST 
Criminal Jury Charge Checklist, 0:0 et seq. 


CHECKS 
Worthless checks, 11.09 


CHILD ABUSE, NEGLECT, AND ENDANGERMENT 
Generally, 21.01, 21.01(a), 38.01, 38.16 
Abuse and neglect 

False accusations of child, 26.13 

Offenses committed on or after July 1, 2005, 21.02 
Aggravated 

Generally, 21.03(b) 

generally, 21.01, 21.01(a) 

Offenses committed prior to July 1, 2005, 38.16 
Commercial driving under the influence, 38.01 
Continuous sexual abuse of child 

Generally, 10.24 

Burden of proof, 2.06(b) 

Venue, 2.06(b) 

Custodial child endangerment, 21.03(a) 
Driving under the influence 

Accompanied by a child, 38.01 

Commercial, 38.01 

Killing of a child, 38.01 

Offenses committed on or after July 1, 2013, 38.01 

Serious bodily injury to a child, 38.01 
False accusations of child, 26.13 
Parental child endangerment, 21.03(a) 


CHILD PORNOGRAPHY 
Aggravated sexual exploitation of minor, 34.04 
Especially aggravated sexual exploitation of minor, 34.05 
Sexual exploitation of minor 
Offenses committed on or after July 1, 2005, 34.03 
Soliciting, 10.23 


CHILDREN 
Commercial driving while impaired, 38.01 
Contributing to delinquency, 21.08 
Display of material harmful to minors, 34.07 
Driving while impaired | 
Accompanied by child, 38.01 
Offenses committed on or after July 1, 2013, 38.01 
Underage driver, 38.09(a), 38.09(b) 
Drugs, intended recipient, 31.12(b) 
Enticing to purchase alcoholic beverages, 21.09 
Failure to prevent or report firearm possession, 36.11 
Lottery tickets, sale, purchase, playing or redeeming of lottery ticket or share to 
person under age 18, 32.07 
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CHILDREN—Cont’d 
Promoting prostitution of minor, 10.08(a) 
Rape of child, 10.12 


Sale, purchase, playing or redeeming of lottery ticket or share to person ‘under 
age 18, 32.07 
Soliciting minors, 10.22 


CHOP SHOP ACT 
Violations, 11.37 


CIRCUMSTANTIAL EVIDENCE: 
Generally, 42.03, 42.03(a) 


CIVIC CENTERS 
Carrying weapons in civic centers, 36.04 


CIVIL RIGHTS INTIMIDATION 
Generally, 30.02 


CLAIM OF RIGHT 
Generally, 40.13 


COERCION OF JURORS 
Generally, 26.05 _ 90n19t m4 


COERCION OF WITNESSES 
Generally, 26.04 


COMMERCE | ) 
Driving under the influence, child endangerment, 38.01 


COMMERCIAL SEX ACT 
Generally, 8.08(b) 


COMMON CARRIERS on 
Transportation of alcoholic beverages, 33. 03. 


COMMUNITY SUPERVISION 
Violation of, generally, 10.20 


COMPENSATION FOR PAST ACTION 
Generally, 26.08 


COMPOUNDING 
Generally, 27.06 


COMPUTER ANIMATED VISUALIZATION 
Shown to jury, 42.24 


COMPUTER OFFENSES 
Generally, 16.01 et seq. 
Exploitation of minor, 34.09 
Fraud, 16.01 
Obscenity and pornography, 34.01 et seq. 
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COMPUTER OFFENSES—Cont’d : 
Receiving, concealing or using proceeds resulting from computer fraud or tam- 
pering, 16.03 
Tampering with computer, 16.02 
Venue, computer crimes, 2.06(a) 


CONCEALING PROCEEDS RESULTING FROM COMPUTER FRAUD OR 
TAMPERING 


Generally, 16.03 


CONCEALMENT OF EVIDENCE 
Inference, 42.27 


CONDUCT OF ANOTHER 
Criminal responsibility, 3.01 


CONFESSIONS 
Generally, 42.11, 42,12 


CONFINEMENT 


Neglect, elderly, vulnerable adult, abandonment or confinement alone without 
injury, 29.16, 29.17 


CONSPIRACY 
Generally, 4.03 
Renunciation defense, 40.10 


CONSTRUCTION SIGNS 
Tampering, 29.09 


CONSTRUCTION SITES 
Aggravated criminal trespass, 14.07(c) 


CONSUMING ALCOHOLIC BEVERAGES ON SCHOOL PROPERTY 
Generally, 33.07 


CONTRABAND IN PENAL INSTITUTIONS 
Generally, 23.01 


CONTRACTS 
Misapplication of contract payments, 39.01 


CONTRIBUTING TO DELINQUENCY OF MINOR 
Generally, 21.08 


CONTROLLED SUBSTANCES 
Generally. See DRUGS 


CORDLESS TELEPHONES 
Interception of transmission, 39.02 


CORPORATIONS 
_ Corporate liability, 3.04 
Individual liability, 3.05 
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CORPSES 
Abuse of corpse, 30.03 


COUNSEL 
Statements and arguments, 1.07 


COUNTERFEIT CONTROLLED SUBSTANCES 
Generally, 31.02 


COURTS 
Duties, 1.02 
Statements and rulings, 1.06 


CREATING FALSE IMPRESSION OF DEATH 
Generally, 11.25 


CREDIT CARDS 
Illegal possession or fraudulent use, 11.18 


CREDITORS 
Hindering secured creditors, 11.07 


CRIMES CHARGED 
Pleas, 1.01 
Restatement, 2.07 


CRIMINAL IMPERSONATION 
Generally, 24.01 


CRIMINAL TRESPASS 
Generally, 14.05 


CRUELTY TO ANIMALS 
Generally, 12.04 
Aggravated, 12.04(a) 


CULPABLE MENTAL STATE 
Alternative definitions, 2.08 to 2.10 


CUSTODIAL INTERFERENCE 
Generally, 8.04 
Defense, 40.11, 40.11(a) 


CUSTOMER REFERRAL REBATES 
Generally, 32.06 


DANGEROUS DOG RUNNING AT LARGE 
Generally, 12.12 


DATE OF OFFENSE 
Burden of proof, 2.04 


DEADLOCKED JURIES 
Generally, 43.02 
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DEATH 
Cause of death, 42.14 
Creating false impression of death, 11.25 
Homicide, death verdict, 7.04(c) 


DEBIT CARDS 
Illegal possession or fraudulent use, 11.18 


DECLARATIONS 
Dying, 42.15 


DEFENDANTS 
Character evidence, 42.08, 42.08(a) 
Gender, 1.04 
Identity, 42.05, 42.05(a) 
Multiple, 41.04 
Not testifying, 43.03 


DEFENSE OF THIRD PERSON 
Generally, 40.07 


DEFENSES 
Claim of right, 40.13 
Duress, 40.03 
Effective consent in assault cases, 40.17 
Entrapment, 40.04 
Ignorance or mistake of fact, 40.01 
Insanity, 40.16 
Intoxication, 40.02 
Necessity, 40.05 
Protection of property, 40.08 
Protection of third person’s property, 40.09 
Self-defense, 40.06(b) 
Voluntary return of victim, 40.11 


DEFENSES, AFFIRMATIVE 
Claim of right, 40.13 
Renunciation, 40.10 
DEFINITIONS 
Intentionally, 2.08 
Knowingly, 2.09 
Recklessly, 2.10 
DEFINITIONS OF CULPABLE MENTAL STATE 
Generally, 2.08 to 2.10 


DEGREES 
False academic, 11.39 


DELIBERATION 
Considering multiple defendants, 41.04 
Deadlocked jury, 43.02 
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DELIBERATION—Cont’d 
Guilt finding limited to one, 41.02 
Multiple counts, 41.03 
Order of consideration, 41.01, 41.02 
Outside communication, prohibition of, 43.14 


DELINQUENCY OF MINOR, CONTRIBUTING TO 
Generally, 21.08 


DESECRATION OF VENERATED OBJECTS 
Generally, 30.09 


DESTRUCTION OF EVIDENCE 
Inference, 42.27 


DESTRUCTION OF GOVERNMENTAL RECORDS 
Generally, 26.10 


DESTRUCTION OR INTERFERENCE 
Appliances, 14.10 
Fixtures, 14.10 
Utility lines, 14.10 


DESTRUCTION OR INTERFERENCE WITH RAILROAD PROPERTY 
Generally, 14.11 


DETERMINATION OF VALUE 
See VALUE 


DIMINISHED CAPACITY | 
Generally. See EVIDENCE OF MENTAL STATE 


DIRECT AND CIRCUMSTANTIAL EVIDENCE 
Generally, 42.03, 42.03(a) 


DISCUSSION 
No independent research or discussion, 1.09 


DISMISSAL OF EMPLOYEES BECAUSE OF JURY SERVICE — 
Generally, 26.11 : 


DISORDERLY CONDUCT | 
Generally, 30.13 


DISPLAY OF MATERIALS HARMFUL TO MINORS 
Generally, 34.07 


DISRUPTING MEETINGS OR PROCESSIONS 
Generally, 30.10 


DISTRIBUTION 
Unlawful, possession for controlled substance, 31.06 


DOGS 
Facility dog, use of, evidence, 42,28 
Running at large, 12.11, 12.12 
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DOMESTIC ASSAULT 
Generally, 6.08 
Effective consent defense, 40.17 
Influencing a domestic assault witness, 6.10 
Supplemental instruction number one, 6.08(a) 


DRAG RACING 
Generally, 38.21 
Vehicular homicide, 7.08(d) 


DRIVER LICENSE 
See also DRIVING WHILE LICENSE CANCELED, sath ota Gi OR 
REVOKED | 
Criminal reproduction, issuance or sale, 11.40 
Driving without license, in possession, 38.18 


DRIVING UNDER INFLUENCE 
Generally. See DUI 


DRIVING WHILE IMPAIRED 
Generally, 38.09(b) 
Under 21, 38.09(a), 38.09(b) 


DRIVING WHILE LICENSE CANCELED, SUSPENDED OR REVOKED 
Generally, 38.15 
Refusal to submit to alcohol or drug test, 38. 17(b) 
Supplemental instruction 
One, 38.15(a) 
Two, 38.15(b) 


DRIVING WITHOUT LICENSE 
Driving without license in possession, 38.18 


DRUGS 
Advertisement, unlawful, 31.21 
Analogues, 31.17 et seq. , 
Blood test, refusing, preventing, or obstructing administration of, 38.17(a) 
Breath test, refusing, preventing, or obstructing administration of, 38.17(a) 
Casual exchange, 31.05, 31.19 
Contraband in penal institutions, 23.01 
Controlled substance analogues, 31.20, 31.21 
Counterfeit controlled substances, 31.02 
Drug paraphernalia, 31.03 
Drug-free zone, 31.12(a) 
False drug test device, use or possession, 31.16 
Fixing weight, 31.13 
Fraud, obtaining by, 31.11, 31.11(a) 
Glue, 31.07 to 31.09 
Imitation controlled substances, 31.22 
Inference, unlawful, 31.21 
Initiating manufacture of methamphetamine, 31.15 
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DRUGS—Cont’d | 
Introduction into state, county, or municipal institution where prisoners 
quartered, 23.01 
Location for drug use, keeping or maintaining, 31.10 
Methamphetamine manufacturing promotion, 31.14 
Minor, intended recipient, 31.12(b) 
Possession 
Analogues, 31.18 et seq. 
False drug test device, 31.16 
Simple possession, 31.19 
Substance with intent to manufacture, 31.18 | 
Possession with intent to sell or deliver, 31.04 
Refusal to submit to drug test, 38.04, 38.17(b) 
Sale or delivery, 31.01, 31.17, 31.18 
Second degree murder, 7.05(b) 
Simple possession, 31.05 
Supplemental instruction number one, simple possession or casual exchange, 
31.05(a) 7 
Test devise, use or possession of false, 31.16 
Unlawful representation, advertisement or inference, 31.21 
Unlawful representation, advertisement or inference of controlled substance 
analogue, 31.21 
Use or possession of false drug test device, 31.16 
Weight fixing, 31.13 


DUI 
Generally, 38.01, 38.01(a), 38.01(b) 
Additional blood sample, 38.03 
Blood alcohol test, 38.05 
Blood test, refusing, preventing, or obstructing administration of, 38.17(a) 
Breath test, refusing, preventing, or obstructing administration of, 38.17(a) 
Child 
Accompanied by, 38.01, 38.01(a), 38.01(b) 
Commerce, 38.01 
Killing of, 38.01, 38.01(a), 38.01(b) 
Offenses committed on or after July 1, 2013, 38. O1(a) 
Serious bodily injury, 38.01, 38.01(a), 38.01(b) 
Lawful use no defense, 38.02 
Physical control, 38.06 
Refusal of test, 38.04, 38.17(b) 
Supplemental instruction number one, 38.08 


DURESS 
Generally, 40.03 


DUTIES OF COURTS AND JURIES 
Generally, 1.02 


DUTY TO PRESERVE EVIDENCE 
Generally, 42.23 
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DYING DECLARATION 
Generally, 42.15 


EDUCATIONAL RECORDS 
Falsifying, 11.29, 11.39 


EFFECTIVE CONSENT DEFENSE 
Generally, 40.17 


ELDER ABUSE 
Aggravated 
abuse of elderly, vulnerable adult, 29.18 
neglect of elderly, vulnerable adult, 29.15 
Financial exploitation, 29.14(b) 
Impaired adult, physical abuse, gross neglect, resulting in serious harm, 29.13 
Neglect, elderly, vulnerable adult 
aggravated, 29.15 | 
due to abandonment or confinement alone without injury, 29.16, 29.17 
Sexual exploitation, elderly, vulnerable adult, 29.19 


ELECTION OF OFFENSES 
Generally, 42.25 
Generic evidence cases, 42.25(a) 


ELECTRIC COOPERATIVE PROPERTY 
Aggravated criminal trespass, 14.07(c) 


ELECTRONIC EXPLOITATION OF MINOR 
~ Generally, 34.09 


ELECTRONIC SURVEILLANCE 
Generally, 39.04 


ELEMENTS AND DATE OF OFFENSE 
Burden of proof, 2.04 


EMERGENCIES 
False report, 26.02 


EMPLOYEES 
Dismissal because of jury service, 26.11 


EMPLOYMENT 
Firearm, during dangerous felony, 36.06(c) 
Sex offender work restrictions, 10.17 


ENDANGERMENT 
Child. See CHILD ABUSE, NEGLECT, AND ENDANGERMENT 
Reckless, generally, 6.03 


ENGLISH 
Testimony of non-English speaking witness, 42.26 


ENHANCED PUNISHMENT 
Gang offenses, 39.05(a), 39.05(b) 
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ENTICING CHILDREN TO PURCHASE ALCOHOLIC BEVERAGES 
Generally, 21.09 


ENTRAPMENT 
Generally, 40.04 


ESCAPE 

Generally, 27.01 

Generally, 27.01 

Implements for escape, 27.03 

Permitting or facilitating, 27.07 

Possession of deadly weapon other than firearm with intent to escape from 
dangerous offense committed on or after January 1, 2008, 36.06(b) 

Possession of deadly weapon with intent to escape from non-dan igerous offense 
committed on or after January 1, 2008, 36.06(a) . 

Possession of deadly weapon with intent to escape from offense, 36.06, 36.06(c) 


ESPECIALLY AGGRAVATED CRIMES 
Kidnapping, 8.03 | 
Robbery, 9,03 
Sexual exploitation of minor, 34.05 


EVADING ARREST 
Generally, 27.05(a), 27.05(b) 


EVIDENCE 
Accomplice, 42.09, 42.09(a) 
Admissions against interest, 42.11 
Alibi, 42.13, 42.13(a) 
Character of defendant, 42.08, 42.08(a) 
Concealment or destruction, inference of, 42.27 
Credibility of witness, 42.04 
Defendant’s character, 42.08, 42.08(a) 
Direct and circumstantial evidence, 42.03, 42.03(a) 
Dying declarations, 42.15 
Election of offenses. See ELECTION OF OFFENSES 
Expert witness, 42.02 
Facility dog, 42.28 
Fingerprint, 42.17, 42.17(a) 
Flight, 42.18 
Generic evidence cases, 42.25(a) 
Homicide, evidence of other crimes, 7.04(d) 
Identity, 42.05, 42.05(a) 
Inferences, 42.19 
Mental state, 42,22 
Other crimes, 7.04(d), 42.10 
Preponderance, 42.01 
Prior convictions, 42.07 
Prior statement of defendant, 42.11(a) 
State’s duty to preserve evidence, 42,23 
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EVIDENCE—Cont’d 
Tampering with or fabricating evidence, 26.03 


EVIDENCE OF MENTAL STATE 
Generally, 42.22 


EXPERT WITNESSES 
Generally, 42.02 


EXPLOITATION 
Abuse, neglect, exploitation of adult, 29.14(a) 
Electronic exploitation of minor, 34.09 
Financial exploitation of adult, 29.14(b), 29.14(c) 
Sexual, elderly, vulnerable adult, 29.19 


EXPLOSIVE COMPONENTS 
Possession, 17.02 


EXPLOSIVES 
Contraband in penal institutions, 23.01 
Hoax devices, 36.01 et seq. 


Introduction into state, county, or municipal institution where prisoners 
quartered, 23.01 


Weapons, generally, 36.01 et seq. 


EXPOSURE 
Generally, 39.09 
HIV, to, 6.06 


EXTORTION 
Generally, 11.04 
Affirmative defense, 40.14 
Defense, 40.14 


FABRICATING EVIDENCE 
Generally, 26.03 


FACILITATION OF FELONIES 
Generally, 3.02 


FAILURE TO APPEAR 
Generally, 27.02 


FAILURE TO PREVENT OR REPORT FIREARM POSSESSION BY 
MINORS | | 
Generally, 36.11 


FALSE ACCUSATION OF CHILD 
Abuse, 26.13 
Brutality, 26.13 
Neglect, 26.13 
Sex abuse, 26.13 
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FALSE IDENTIFICATION . 
Generally, 24.02 


FALSE IMPRISONMENT 
Generally, 8.05 


FALSE REPORTS 
Generally, 26.01(a), 26.01(b), 26.02 
Bombing, fire or emergency, 26.02 


FALSE STATEMENTS 
Lottery application, book or records, 32, 10 


FALSIFYING EDUCATIONAL AND ACADEMIC RECORDS 
Generally, 11.29 
Degrees, 11.39 


FELONIES 
Facilitation of felony, 3.02 


FELONS 
Unlawful possession of 
firearm, 36.05(a) 
handgun, 36.05 


FIGHTING DOG RUNNING AT LARGE 
Generally, 12.12 


FILMS 
Recording, unlawful, 39.08 


FINANCIAL EXPLOITATION 
Financial exploitation of adult, 29.14(b), 29.14(c) 


FINANCIAL RESPONSIBILITY LAW 
Violation of, 38.19 


FINANCIAL STATEMENTS 
Issuing false statement, 11.23 


FINES 
Generally, 43.12 


FINGERPRINT 
Evidence, 42.17, 42.17(a) 


FIREARMS 
See also WEAPONS 
Failure to prevent or report possession by minor, 36.11 
Possession 
alcoholic beverages served/Sold, 36.09 
convicted felon, by, 36.05(a) 


T.P.I.—Crim. 


employment of firearm during dangerous offense, or, 36.06(c), 36.06(d) 


handgun while under the influence, 36.12 
Sale, loan, or gift of firearm, unlawful, 36.07 
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FIRES 
False report, 26.02 
Setting fire to property, 13.03 


FIRST DEGREE MURDER 
Generally, 7.01 to 7.04(c) 


Destructive device or bomb (for offenses committed on or after July 1, 1995), 
7.02 


Killing in perpetration of other crimes (for offenses committed on or after July 1, 
1995), 7.03 : : 


Penalty 
generally, 7.04(a) to 7.04(c) 


Death or life imprisonment without possibility of parole (for offenses commit- 
ted on or after July 1, 1995), 7.04(a) 


Life imprisonment or life imprisonment without possibility of parole (for 
offenses committed on or after July 1, 1995), 7.04(b) 


Supplemental instruction when jury divided on sentence of death, 7.04(c) 
Premeditated killing (for offenses committed on or after July 1, 1995), 7.01 


FIXING VALUE 
Generally, 11.03(a) 
Apparent value of property, 11.03(b) 


FIXTURES 
Destruction or interference with, 14.10 


FLAGRANT NONSUPPORT 
Generally, 18.02 


FLAGS 
Desecration of venerated object, 30.09 


FLIGHT 
Generally, 42.18 
Permitting or facilitating escape, 27.07 


FOREPERSONS, JURY 
Selection, 43.05 


FORGERY 
Generally, 11.05 


FORMAL CHARGES 
Not evidence, 1.05 


FRAUD 
Computer offenses, 16.01 
Controlled substances, obtaining by, 31.11 
Lottery, 32.09 
Prescription drugs, obtaining by, 31.11(a) 
TennCare, 11.42 
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FRAUDULENT OR FALSE INSURANCE CLAIMS 
Generally, 11.10 


GAMBLING 
Generally, 32.03 
Aggravated gambling promotion, 32.01 
Customer referral rebates, 32.06 
Gambling promotion, 32.04 
Lotteries. See LOTTERIES : 
Possession of gambling device or record, 32.05 


GAMBLING PROMOTION 
~ Generally, 32.04 


GAMING 
See GAMBLING 


GANG OFFENSES _ | 
Initiation, supplemental instruction, 39.05(b) 
Members, supplemental instruction, 39.05(a) 


GENDER 
Generally, 1.04 


GIFTS OF ADULTERATED CANDY OR FOOD 
Generally, 29.01 


GLUE 
Generally, 31.07 to 31.09 


GOVERNMENTAL RECORDS 
Destruction of and tampering with, 26.10 


GUILTY 
Verdict form, 43.08 


HABITATIONS 
Aggravated burglary, 14.02 
Aggravated criminal trespass, 14.07(a) 


HANDGUNS 
See also WEAPONS 
Convicted felon, unlawful possession, 36.05 


Unlawful possession of handgun while under the influence, 36.12 © 


HANDLING OF SNAKES OR REPTILES 
Generally, 29.04 


HARASSMENT 
Generally, 30.07(a), 30.07(b) 


HAULING LITTER 
Generally, 15.02 
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HIGHWAYS 


Obstructing highway or passageway, 30.11 
Vandalism of structures, 14,15 


HIV 
Affirmative defense to criminal exposure, 6.06 
Aggravated prostitution, 10.13 
Consent defense, 6.06 
Criminal exposure, 6.06 
Effective consent, criminal exposure, 40.17 


HOAX DEVICES 
Generally, 36.01 et seq. 
Distribution or delivery of substance as act of terrorism or hoax, 30.18 


HOMICIDE 
Criminally negligent homicide, 7.07 
Evidence of other crimes, 7.04(d) 
First degree murder. See FIRST DEGREE MURDER 
Motor vehicle. See VEHICULAR HOMICIDE 
Reckless homicide, 7.09 
Second degree murder (drugs as proximate cause ), 7.05(b) 
Second degree murder (knowing killing ), 7.05(a) 
Sentencing for first degree murder, 7.04(a) to 7.04(c) 
Vehicular assault, 6.04(a) 
Voluntary manslaughter, 7.06 


HORSE SHOWS 
Generally, 12.07 


HOSPITALS 
Aggravated criminal trespass, 14.07(a) 


IDENTIFICATION 
Using false identification, 24.02 


IDENTITY OF DEFENDANTS 
Generally, 42.05 
Materiality, alternative instruction when identity not material, 42,05(a) 


IDENTITY THEFT 
Generally, 11.35 
Trafficking, 11.38 


IGNORANCE OR MISTAKE OF FACT 
Generally, 40.01 


ILLEGAL POSSESSION OF OR FRAUDULENT USE OF CREDIT CARDS 
OR DEBIT CARDS 


Generally, 11.18 


ILLEGAL VOTER REGISTRATION 
Generally, 26.14 
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IMITATION CONTROLLED SUBSTANCES 
Generally, 31.22 


IMPAIRED ADULT 
Physical abuse, gross neglect, resulting in serious harm, 29.13 


IMPEACHMENT OF WITNESS 
Generally, 42.06 


IMPERSONATION 
Criminal impersonation, 24.01 
Licensed professional, of, 24.03 


IMPLEMENTS FOR ESCAPE 
Generally, 27.03 


IMPROPER INFLUENCE OF JURORS 
Generally, 26.07 


INCEST 
Generally, 20.01 


INCHOATE OFFENSES 
Generally, 4.01 to 4.03 


INCITING TO RIOT 
Generally, 30.06 


INDECENCY 
Public indecency, 10.15, 10.15(b) 


INDEPENDENT RESEARCH OR DISCUSSION 
Prohibition, 1.09 


INFERENCES 
Generally, 42.19 
Concealment or destruction of evidence, 42.27 
Possession of recently stolen property, 42.20 
Theft of rental property, 42.21 


INFRASTRUCTURE 
Criminal vandalism, 14.09 


INMATES 
Sexual contact with inmates, 10.19 


INNOCENCE 
Presumption, 2.01 


INSANITY 
Defense, 40.16 
Verdict form, 43.10 
INSTRUCTIONS 
Preliminary jury instructions, 1.00 
Supplemental, 43.13 
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INSURANCE CLAIMS 
Fraudulent or false, 11.10 


INTELLECTUAL DISABILITY 
Promoting prostitution of person with intellectual disability, 10.08(a) 
INTENT TO GO ARMED | 
Carrying weapon with intent to go armed, 36.08 


INTENTIONAL KILLING OF ANIMALS 
Generally, 12.02 


INTENTIONALLY 
Alternative definition, 2.08 


INTERPRETERS 
Preliminary Jury Instructions, 1.00 


INTIMIDATION 
Civil rights intimidation, 30.02 


INTOXICANTS 
Contraband in penal institutions, 23.01 
Driving under influence. See DUI 
Introduction into state, county, or municipal institution where prisoners 


quartered, 23.01 


INTOXICATING LIQUORS 
Generally. See ALCOHOLIC BEVERAGES 


INTOXICATION 
Defense, 40.02 
Driving under influence. See DUI 
Public intoxication, 30.08 
Vehicular homicide, 7.08(b) 


INTOXICATION, VOLUNTARY 
Defenses, 40.02 


INVOLUNTARY LABOR SERVITUDE 
Generally, 8.06 


ISSUING FALSE FINANCIAL STATEMENTS 
_ Generally, 11.23 


JOYRIDING 
Generally, 11.14 
Claim of right defense, 40.13 


JUDGES 
Retaliation for past action, 26.06 


JUDGMENT OF ACQUITTAL 
Motion granted in part, 43.01 


Index-23 


T.P.I.—CrIM. 


JUDICIAL PROCEEDINGS 
Carrying weapons, 36.02 


JURIES 
Criminal Jury Charge Checklist, 0:0 et seq. 
Deadlocked, 43.02 
Deliberation, 43.02 . 
Dismissal of employee because of jury service, 26.11 
Duties, 1.02 3 
Judges of fact and law, 1.08 
Motion for Judgment of Acquittal, granted in part, 43.01 
No independent research or discussion, 1.09 
Outside communication during deliberation, prohibition, 43.14 
Preliminary jury instructions, 1.00 
Selecting foreperson, 43.05 
Sympathy or prejudice, 43.04 
JURORS 
Bribery of, 22.04 
Coercion of, 26.05 
Compensation for past action, 26.08 
Improper influence of, 26.07 
No independent research or discussion, 1.09 
Outside communication during deliberation, prohibition, 43.14 
Receipt of compensation for past action, 26.09 
Retaliation for past action, 26.06 
KIDNAPPING 
Generally, 8.01 
Aggravated kidnapping, 8.02 
Especially aggravated kidnapping, 8.03 
KILLING OF ANIMALS 
Intentional, 12.02 


KNOWINGLY 
Alternative definition, 2.09 


LABOR 
Involuntary labor servitude, 8.06 
Trafficking for forced labor or services, 8.07 


LAND 
Setting fire to property, 13.03 


LANGUAGES 
Non-English speaking witness, testimony of, 42.26 


LASER DEVICES 
Law enforcement officers, use against, 26.12 


LAUNDERING MONEY 
Generally, 11.36 
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LAW ENFORCEMENT OFFICERS 


Laser devices used against law enforcement officers, 26.12 
Resisting arrest, 27.04 


LEAVING THE SCENE 
Accident resulting in vehicle damage, 38.14(d) 
Damage to vehicle exceeding four hundred dollars (§ 400), 38.14(c) 
Knowingly resulting in death, 38.14(a) | 
Resulting in injury or death, 38.14(b) 
Vehicle damage 
accident resulting in, 38.14(d) 
exceeding five hundred dollars (§ 500), 38.14(d) 
exceeding four hundred dollars (§ 400), 38.14(c) 


LESSER INCLUDED OFFENSES 
Order of consideration, 41.01 


LICENSED PROFESSIONALS 
Impersonation, 24.03 


LIMITED SPOUSAL EXCLUSION 
Generally, 10.06, 10.07 


LITTERING 
Aggravated criminal littering, 15.01(c) 
Criminal littering, 15.01(b) 
Hauling litter, 15.02 
Mitigated criminal littering, 15.01(a) 


LOTTERIES 
Generally, 32.02 
Exemptions, 32.02 et seq. 
False statement or entry in lottery application, book or records, 32.10 
Fraud, 32.09 
Illegal lottery sales, 32.08 
Sale, purchase, playing or redeeming of lottery ticket or share to or by person 


under age 18, 32.07 


MAILBOX TAMPERING 
Generally, 14.12 


MANUFACTURE OF ALCOHOLIC BEVERAGES 
Generally, 33.04 


MANUFACTURE OF DRUGS 
Methamphetamine 
Initiation, 31.15 
Promotion, 31.14 


MASSAGE OR EXPOSURE OF EROGENOUS AREAS 
Generally, 34.08 
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MATERIAL WITNESS 
See WITNESSES 


MEETINGS 
Disrupting meeting, 30.10 
MENS REA 
Alternative definitions, 2.08 to 2.10 


MENTAL STATE 
Evidence, 42.22 


MERCHANDISE 
Theft, 11.17 


METALS RECYCLING FACILITIES 

Generally, 29.10, 29.11 
METHAMPHETAMINE 

Initiating manufacture, 31.15 
MINORS 

Generally. See CHILDREN 


MISAPPLICATION OF CONTRACT PAYMENTS 
Generally, 39.01 | 


MISREPRESENTATION OF MILEAGE ON USED MOTOR VEHICL 
ODOMETER 
Generally, 11.15 


MISSING WITNESS 
Generally, 42.16, 42.16(a), 42.16(b) 


MITIGATED CRIMINAL LITTERING 
Generally, 15.01(a) 


MONEY LAUNDERING 
Generally, 11.36 


MONITORING DEVICES 
Vandalism, 14.16 


MOTION FOR JUDGMENT OF ACQUITTAL 
Motion granted in part, 43.01 


MOTION PICTURES 
Recording, unlawful, 39.08 


MOTOR VEHICLE CHOP SHOP ACT 
Violations, 11.37 


MOTOR VEHICLES 
Generally. See AUTOMOBILES 


MULTIPLE COUNTS 
Generally, 41.02, 41.03 
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MULTIPLE COUNTS—Cont’d 
Finding on each required, 41.03 
Guilt finding limited to one, 41.02 
Order of consideration, 41.02 


MULTIPLE DEFENDANTS 
Generally, 41.04 


MURDER 
Generally. See HOMICIDE 


NARCOTICS 
Generally. See DRUGS 


NECESSITY 
Generally, 40.05 


NEGLECT 
Abuse, exploitation of adult, 29.14(a) 
Aggravated neglect of elderly, vulnerable adult, 29,15 
Child. See CHILD ABUSE, NEGLECT, AND ENDANGERMENT 
Elderly, vulnerable adult 
aggravated, 29,15 
due to abandonment or confinement alone without injury, 29.16, 29.17 
Impaired adult, physical abuse, gross neglect, resulting in serious harm, 29.13 


NEGLIGENT HOMICIDE 
Generally, 7.07 


NONSUPPORT 
Generally, 18.01 
Flagrant nonsupport (Leaving state), 18.02 


NOT GUILTY 
Verdict form (General), 43.09 


NOT GUILTY BY REASON OF INSANITY 
Verdict form, 43.10 


NURSING HOME ABUSE 
Aggravated neglect of elderly, vulnerable adult, 29.15 
Impaired adult, physical abuse, gross neglect, resulting in serious harm, 29.13 
Neglect, elderly, vulnerable adult 
aggravated, 29.15 
due to abandonment or confinement alone without injury, 29.16, 29.17 


OBSCENITY 
Display of materials harmful to minors, 34.07 
Distribution to or employment of minors, 34.02 
Electronic exploitation of minor, 34.09 
Producing, importing, preparing, distributing, processing or appearing in obscene 
material or exhibition, 34.01 
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OBSERVATION WITHOUT CONSENT 
Invasion of privacy, 39.07 


OBSTRUCTING HIGHWAYS OR PASSAGEWAYS 
Generally, 30.11 

ODOMETERS 
Misrepresentation of mileage, 11.15 


OFFICIAL MISCONDUCT 
Generally, 25.01 


OFFICIAL OPPRESSION 
Generally, 25.02 


OPEN CONTAINERS 
Generally, 38.10 


ORDER FOR PROTECTION 
Violation, 6.09 


ORDER OF CONSIDERATION 
Lesser included offenses, 41.01 


ORGANIZED CRIME 
Retail, 11.08 


OUTSIDE INFLUENCE 
No independent research or discussion, 1.09 
Outside communication during deliberation, prohibition, 43.14 


PARAPHERNALIA 
Drug, 31.03 


PAROLEE 
Sexual contact with parolee, 10.18 


PATRONIZING PROSTITUTION 
Generally, 10.10 


PENAL INSTITUTIONS 
Contraband, 23.01 
Implements for escape, 27.03 


PENALTIES 
First degree murder 


Death or life imprisonment without possibility of pas (for offenses commit- 
ted on or after July 1, 1995), 7.04(a) 


Life imprisonment or life imprisonment without saiatin of parole (for 
offenses committed on or after July 1, 1995), 7.04(b) 


Supplemental instruction when jury divided on sentence of death, 7.04(c) 


PERJURY 
Generally, 28.01 
Aggravated perjury, 28.02 
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PERJURY—Cont’d 
Handgun permit, 28.04 
Subornation of perjury, 28.03 


PERMANENT DISTINGUISHING NUMBERS 
Alteration, 11.27 


PERMITTING OR FACILITATING ESCAPE 
Generally, 27.07 


PERSONAL PROPERTY 
Setting fire to property, 13.03 


PHOTOGRAPHING IN VIOLATION OF PRIVACY 
Generally, 39.03 


PLACES OF WORSHIP 
Desecration of venerated object, 30.09 


PLAYGROUNDS 
Carrying weapons on ee is 36.04 


PLEA AND CRIME CHARGED 
Generally, 1.01 


PLURAL AND SINGULAR WORDS 
Generally, 1.03 


PORNOGRAPHY 
Generally. See CHILD PORNOGRAPHY; OBSCENITY 


POSSESSION OF ALCOHOLIC BEVERAGES 
Generally, 33.02 
School property, 33.07 


POSSESSION OF BURGLARY TOOLS 
Generally, 17.01 


POSSESSION OF DRUGS 

Simple possession or casual exchange 
Generally, 31.05 
Supplemental instruction number one, 31.05(a) 

Unlawful distribution of a controlled substance, 31. 06 

Unlawful possession of anhydrous ammonia 
Offenses committed on or after March 30, 2005 [use T.P.I. 31. (ays 31.12 
Offenses committed prior to March 30, 2005, 31.12 


POSSESSION OF DRUGS WITH INTENT TO SELL OR DELIVER 
Generally, 31.04 


POSSESSION OF EXPLOSIVE COMPONENTS 
Generally, 17.02 


POSSESSION OF FIREARM DURING DANGEROUS FELONY 
Generally, 36.06(c) 
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POSSESSION OF FIREARM WHERE ALCOHOLIC BEVERAGES 
SERVED/SOLD 
Generally, 36.09 


POSSESSION OF GAMBLING DEVICES OR RECORDS 
Generally, 32.05 


POSSESSION OF HANDGUN WHILE UNDER THE INFLUENCE 
Generally, 36.12 


POSSESSION OF STILLS 
Generally, 33.06 


POSSESSION OR USE OF RESTRICTED FIREARM AMMUNITION 
Generally, 36.10 


PREJUDICE 
Jury, 43.04 


PRELIMINARY JURY INSTRUCTIONS 
Generally, 1.00 


PREPARATORY OFFENSES 
Generally, 4.01 to 4.03 


PREPONDERANCE OF EVIDENCE 
Generally, 42.01 


PRESCRIPTION DRUGS 
Fraud, obtaining by, 31.11(a) 
PRESUMPTION OF INNOCENCE 
Generally, 2.01 


PRIOR BAD ACTS 
Evidence of other crimes, 42.10 


PRIOR STATEMENT 
Defendant’s as evidence, 42.11(a) 


PRISONERS 
Contraband in penal institutions, 23.01 


PRIVACY 
Observation without consent, 39.07 


PRIZE FIGHTING 
Generally, 35.01 


PROBATIONER 
Sexual contact with probationer, 10.18 


PROCEEDS RESULTING FROM COMPUTER FRAUD OR TAMPERING 
Generally, 16.03 | 


PROCESS SERVERS 
Prevention or obstruction of service, 27.04 
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PROCESSIONS 
Disrupting, 30.10 


PROFESSIONALS 
Impersonation of licensed professional, 24.03 


PROHIBITED WEAPONS 
Generally, 36.01 


PROMOTING PROSTITUTION 
Generally, 10.08 . 
Intellectual disability, promoting prostitution of persons with, 10.08(a) 
Minors, promotion prostitution of, 10.08(a) 
Travel, promotion for prostitution, 10.08(b) 


PROPERTY 

Creditors, hindering secured, 11.07 

Fixing apparent value, 11.03(b) 

Fixing value, 11.03(a) 

Forgery, 11.05 

Leaving scene of accident 
Damage to vehicle exceeding four hundred dollars (§ 400), 38.14(c) 
vehicle damage, accident resulting in, 38.14(d) 

Organized retail crime, 11.08 

Services, theft of, 11.02 

Theft of property, 11.01 


PROSTITUTION 
Generally, 10.09 
Aggravated prostitution, 10,13 
Intellectual disability, promoting prostitution of person with, 10.08(a) 
Minor, promoting prostitution of, 10.08(a) 
Patronizing prostitution, 10.10 
Promoting prostitution, 10.08, 10.08(a) 
Travel, promotion for prostitution, 10.08(b) 


PROTECTION OF PROPERTY 
Generally, 40.08 
Third person’s property, defense, 40.09 


PROTECTION OF THIRD PERSON’S PROPERTY 
Generally, 40.09 


PROTECTIVE ORDERS 
Violation, 6.09 


PUBLIC INDECENCY 
Generally, 10.15, 10.15(b) 
Supplemental instruction number one, 10.15(a) 


PUBLIC INTOXICATION 
Generally, 30.08 
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PUBLIC OFFICE 
Buying and selling in regard to offices, 22, 02 


PUBLIC OFFICIALS 
Official misconduct, 25.01 
Official oppression, 25.02 
Soliciting unlawful compensation, 22.05 


PUBLIC PARKS 
Carrying weapons on public parks, 36.04 
Failure to prevent or report firearm possession by minor, 36,11 


PUBLIC RECREATIONAL FACILITIES 
Carrying weapons on public recreational facilities, 36.04 


PUBLIC SERVANTS 
Bribery of public servant, 22.01 


PUNISHMENT 
Generally. See SENTENCE AND PUNISHMENT 


PYRAMID CLUBS 
Generally, 32.02 


RACING 
Drag racing, 38.21 


RACKETEER INFLUENCED AND CORRUPT ORGANIZATION ACT 
Generally, 5.01 


RAILROADS 
Aggravated criminal trespass, 14.07(b) 
Destruction or interference with railroad property, 14.11 


RANGE OF PUNISHMENT 
Generally, 43.11 


RAPE | 
Generally, 10.02 
Aggravated rape, 10.01, 10.05(c), 10.12 © 
Child, 10.12 
Spousal rape, 10.06 
Statutory rape, 10.05(a), 10.05(b), 10.05(c), 10.05(d) 


RAW SEWAGE 
Unlawful disposal, 29.05 


REASONABLE DOUBT 
Generally, 2,03 


RECEIPT OF COMPENSATION FOR PAST ACTION 
Generally, 26.09 
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RECEIVING, POSSESSION, AND TRANSPORTING ALCOHOLIC 
BEVERAGES 


Generally, 33.02 


RECEIVING PROCEEDS RESULTING FROM COMPUTER FRAUD OR 
TAMPERING 


Generally, 16.03 


RECENTLY STOLEN PROPERTY 
Inference of, 42.20 


RECKLESS BURNING 
Generally, 13.04 


RECKLESS CONDUCT 
Vehicular homicide, 7.08(a) 


RECKLESS DRIVING 
Generally, 38.12 


RECKLESS ENDANGERMENT 
Generally, 6.03 
Effective consent defense, 40.17 


RECKLESS HOMICIDE 
Generally, 7.09 


RECKLESSLY 
Alternative definition, 2.10 


RECORDING LAWS 
Generally, 11.41 
Violation of, 11.41 


REFRIGERATORS 
Abandonment, 29.06 
Sale without safety device, 29.07 


REFUSAL TO SUBMIT TO DRUG OR ALCOHOL TEST 
Generally, 38.17(b) 
Blood test, refusing, preventing, or obstructing administration of, 38.17(a) 
Breath test, refusing, preventing, or obstructing administration of, 38.17(a) 
Driving on canceled, suspended or revoked license, 38.17(b) 


REGISTRATION 
Sex offender registration act violations, 10.16 
Vehicle registration law, violation of, 38.20 


RENTAL PROPERTY 
Theft, 42.21 


RENUNCIATION DEFENSE 
Generally, 40.10 
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RESEARCH 
No independent research or discussion, 1.09 
Outside communication during deliberation, prohibition, 43.14 


RESIDENCES 
Sex offender residential restrictions, 10.17 


RESISTING ARREST 
Generally, 27.04 


RESPONSIBILITY FOR CONDUCT OF ANOTHER 
Generally, 3.01 


RESPONSIBILITY FOR FACILITATION OF FELONY 
Generally, 3.02 


RESTATEMENT OF CRIME CHARGED 
Generally, 2.07 


RETAIL 
Organized crime, 11.08 
Shoplifting, 11.17 

RETALIATION FOR PAST ACTION 
Generally, 26.06 


RICO 
Generally, 5.01 


RIOTS 
Aggravated riot, 30.01 
Generally, 30.05 
Inciting to riot, 30.06 


ROADS 
Travel on closed roads, 29.09 


ROBBERY 
Generally, 9.01 
Aggravated robbery, 9.02 
Especially aggravated robbery, 9.03 


RULINGS AND STATEMENTS OF COURTS 
Generally, 1.06 


SAFETY DEVICES 
Alteration or removal, 29.12 


SALE, LOAN OR EXHIBITION OF MATERIAL HARMFUL TO MINORS 
Generally, 34.06 | 


SALE OF ALCOHOLIC BEVERAGES 
Generally, 33.01 


SALE OF DRUGS 
Generally. See DRUGS 
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SALE OF REFRIGERATORS WITHOUT SAFETY DEVICES 


Generally, 29.07 


SCHOOL CAMPUSES 
Aggravated criminal trespass, 14.07(a) 
SCHOOL PROPERTY 
Carrying weapons, 36.03(a), 36.03(b) 
Consuming or possessing alcoholic beverages, 33.07 


Failure to prevent or report firearm possession by minor, 36.11 


Persons improperly on school premises, 39.06 


SECOND DEGREE MURDER 
Generally, 7.05(a) 
Drugs as proximate cause, 7.05(b) 


SECURED CREDITORS 
Hindering, 11.07 


SELF-DEFENSE 
Generally, 40.06(a), 40.06(b) 


SENTENCE AND PUNISHMENT 
First degree murder, 7.04(a) to 7.04(c) 
Gang offenses, 39.05(a), 39.05(b) 
Range of punishment, 43.11 


SERVICES 
Involuntary labor servitude, 8.06 
Theft of services, 11.02 
Trafficking for forced labor or services, 8.07 
Trafficking for sexual servitude, 8.08(a) 


SETTING FIRE TO PERSONAL PROPERTY OR LAND 
Generally, 13.03 


SEWAGE 
Unlawful disposal, 29.05 


SEX OFFENDERS 
Registration act violations, 10.16 
Residential restriction violations, 10.17 
Work restriction violations, 10.17 


SEXUAL ABUSE 
Continuous sexual abuse of child 
Generally, 10.24 
Burden of proof, 2.06(b) 
Venue, 2.06(b) 
False accusation of child, 26.13 


SEXUAL ACTIVITY WITH ANIMAL 
Generally, 12.10 
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SEXUAL BATTERY 
Generally, 10.04 
Aggravated sexual battery, 10.03 
Authority figures, 10.04(a) 
Spousal sexual battery, 10.07 


SEXUAL CONTACT BY AUTHORITY FIGURE 
Generally, 10.21 


SEXUAL CONTACT WITH INMATES 
Generally, 10.19 


SEXUAL CONTACT WITH PROBATIONER OR PAROLEE 
Generally, 10.18 


SEXUAL EXPLOITATION 
Elderly, vulnerable adult, 29.19 
Minors 
Generally, 34.02 to 34.07 
especially aggravated sexual exploitation of minor, 34.05 
offenses committed on or after July 1, 2005, 34.03 
soliciting sexual exploitation of minor, 10.23 


SEXUAL SERVITUDE 
Trafficking, 8.08(a) 


SHOPLIFTING 
Generally, 11.17 


SIMULATION 
Population offenses, 11.06 


SIMULATION, CRIMINAL 
Generally, 11.06 


SINGULAR AND PLURAL WORDS 
Generally, 1.03 


SNAKE OR REPTILE HANDLING 
Generally, 29.04 


SOLICITATION 
Generally, 4.02 
Minors, 10.22 
Renunciation defense, 40.10 
Sexual exploitation of minor, 10,23 


SOLICITING UNLAWFUL COMPENSATION 
Generally, 22.05 


SPARRING 
Generally, 35.01 


SPCA 
Generally. See ANIMALS 
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SPORTS 
Bribery, 35.02 


SPOUSAL RAPE 
Generally, 10.06 


SPOUSAL SEXUAL BATTERY 
Generally, 10.07 


STALKING 
Generally, 30.12(a) to 30.12(d) 
Aggravated stalking 
generally, 30.12(b) 
especially, 30,12(c) 
Especially aggravated stalking, 30.12(c) 
Supplemental instruction, 30.12(d) 


STATEMENTS AND ARGUMENTS OF COUNSEL 
Generally, 1.07 | 


STATEMENTS AND RULINGS OF COURTS 
Generally, 1.06 


STATUTORY RAPE 
Aggravated statutory rape on or after 7/1/06, 10.05(c) 
Mitigated statutory rape on or after 7/1/06, 10.05(a) 
Statutory rape by authority figure, 10.05(d) 
Statutory rape on or after 7/1/06, 10.05(b) 


STILLS 
Possession, 33.06 


STORAGE OF LIQUOR FOR SALE 
Generally, 33.05 


SUBORNATION OF PERJURY 
Generally, 28.03 


SUICIDE 
Assisting, 7.10 


SUPPLEMENTAL INSTRUCTIONS 
Generally, 43.13 __, 
Casual exchange, 31.05(a) 
Domestic assault, 6.08(a) 
Driving. See DRIVING WHILE LICENSE CANCELED, SUSPENDED, OR 
REVOKED : 
Drug-free zone, 31.12(a) 
Drugs, minor, intended recipient, 31.12(b) 
DUI, 38.08 
Gangs. See GANG OFFENSES 
Penalties, first degree murder, 7.04(c) 
Possession of drugs, simple possession or casual exchange, 31.05(a) 
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SUPPLEMENTAL INSTRUCTIONS—Cont’d 
Public indecency, 10.15(a) 
Stalking, 30.12(d) 
Vehicular assault, 6.04(a) 
Weapons, 36.06(d) 


SYMPATHY 
Jury, 43.04 


TAMPERING WITH CONSTRUCTION SIGNS AND BARRICADES 
Generally, 29.09 


TAMPERING WITH GOVERNMENTAL RECORDS 
Generally, 26.10 


TAMPERING WITH OR FABRICATING EVIDENCE 
Generally, 26.03 


TELECOMMUNICATIONS SERVICES 
ene leet. 


TELEPHONE COOPERATIVE PROPERTY 
Aggravated criminal trespass, 14.07(c) 


TELEPHONES 
Interception of cellular or cordless transmissions, 39.02 


TENNCARE 
Fraud, 11.42 


TERRITORIAL JURISDICTION 
Generally, 2.05 


TERRORISM 
Generally, 30.15 
Computer offenses 
Fraud, computer, 16.01 
Receiving, concealing or using proceeds resulting from computer fraud or 
tampering, 16.03 
Distribution or delivery of substance as act of terrorism or hoax, 30.18 
Driver license, criminal reproduction, issuance or sale, 11.40 
First degree murder, punishment 
Death or life imprisonment or life imprisonment without possibility of parole 
(for offenses committed on or after July 1, 1995), 7.04(a) 
Life imprisonment or life imprisonment without possibility of parole (for 
offenses committed on or after July 1, 1995), 7.04(b) 
Providing support or resources, 30.17(a), 30.17(b) 
Weapons of mass destruction law violation, 30.16 


TEST DEVICE 
Drugs, use or possession of false drug test device, 31.16 


TESTIMONY 
Defendant not testifying, 43.03 
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THEFT OF IDENTITY 
Generally, 11.35 


THEFT OF MERCHANDISE 
Generally, 11.17 


THEFT OF PROPERTY 
Generally, 11.01 
Claim of right defense, 40.13 


THEFT OF RENTAL PROPERTY 
Inference, 42.21 


THEFT OF SERVICES 
Generally, 11.02 
Claim of right defense, 40.13 
Telecommunications services, 11.33 


TOILETS 
Charge for public facility, 29.08 


TRAFFICKING 
Commercial Sex Act, 8.08(b) 
Forced labor or services, 8.07 
Identity theft, 11.38 
Sexual servitude, 8.08(a) 


TRANSPORTATION OF ALCOHOLIC BEVERAGES BY COMMON 
CARRIERS 
Generally, 33.03 


TRANSPORTING ALCOHOLIC BEVERAGES 
Generally, 33.02 


TRANSPORTING UNSECURED LITTER 
Generally, 15.02(a) 


TRAVEL 
Closed roads, 29.09 
Prostitution, promotion for, 10.08(b) 


TRESPASS 
Generally, 14.05 
Aggravated criminal trespass, 14.06, 14.06 to 14.07(c), 14. 07a), 14.07(b) 
Criminal trespass, 14.05 


UNAUTHORIZED SOLICITATION FOR POLICE, JUDICIAL OR SAFETY 
ASSOCIATIONS 
Generally, 11.30 


UNAUTHORIZED USE OF AUTOMOBILES AND OTHER VEHICLES 
Generally, 11.14 
Defense, 40.13 
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UTILITY PROPERTY | 
Aggravated criminal trespass, 14.07(c) 


VALUE 
Determination of value 
apparent value of, fixing, 11.03(b) 
fixing value of, 11.03(a) 


Leaving scene of accident, damage to vehicle exceeding four hundred dollars 
(§ 400), 38.14(c) 


VANDALISM 
Generally, 14.04 
Appliances, 14.10 
Criminal infrastructure, 14.09 
Destruction or interference with railroad property, 14.11 
Fixtures, 14.10 
Highway structures, 14.15 
Mailbox tampering, 14.12 
Monitoring device of offenders, 14.16 
Offender monitoring device, 14.16 
Utility lines, 14.10 cae 


VEHICLE REGISTRATION LAW 
Violation of, 38.20 


VEHICULAR ASSAULT 
Generally, 6.04 
Aggravated vehicle assaut, 6.05 
Effective consent defense, 40.17 
Homicide, 6.04(a) 
Supplemental instruction number one, 6.04(a) 


VEHICULAR HOMICIDE 
Generally, 6.04(a) 
Aggravated vehicular homicide, 7.11 
Construction zone, 7.08(e) 

Drag racing, 7.08(d) 
Intoxication, 7.08(b) 
Reckless conduct, 7.08(a) 


VENERATED OBJECTS 
Desecration, 30.09 


VENUE — 
Generally, 2.05 
Computer crimes, 2.06(a) 
Continuous sexual abuse of child, 2.06(b) 


VERDICT FORMS 
Guilty, 43.08 
Not guilty (General), 43.09 
Not guilty by reason of insanity, 43.10 
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VERDICTS 
Jury finding and reporting by form, 43.07 
Jury finding and reporting orally, 43.06 


VICTIMS 
Unlawful communication with victim of crime, 30.14 
Voluntary return, 40,11 


VIOLATION OF AIRPORT OR AIRCRAFT SECURITY 
Generally, 29.03 


VOLUNTARY INTOXICATION 
Defenses, 40.02 


VOLUNTARY MANSLAUGHTER 
Generally, 7.06 


VOLUNTARY RETURN OF VICTIMS 
Defense, 40.11 


VOTER REGISTRATION 
Illegal, 26.14 


WATERCRAFT OPERATION UNDER INFLUENCE 
Generally, 38.22 


WEAPONS 
Generally, 36.01 et seq. 
Carrying 
intent to go armed, with, 36.08 
judicial proceedings, during, 36.02 
school property, on, 36.03(a), 36.03(b) 
Contraband in penal institutions, 23,01 
Convicted felon with 
firearm, 36.05(a) 
handgun, 36.05 
Dangerous felony, possession or employment, 36.06(c) 
Failure to prevent or report firearms possession by minor, 36.11 
Hoax devices, 36.01 et seq. 
Introduction into state, county, or municipal institution where prisoners 
quartered, 23.01 
Perjury: handgun permit, 28.04 
Possession 
alcoholic beverages served/Sold, 36.09 
convicted felon, by, 36.05, 36.05(a) 
deadly weapon other than firearm with intent to attempt, commit, or escape 
from dangerous offense, 36.06(b) 
deadly weapon with intent to attempt, commit, or escape from non-dangerous 
offense, 36.06(a) 
deadly weapon with intent to commit or escape from offense, 36.06 
employment of firearm during dangerous offense, or, 36.06(c), 36.06(d) 
handgun while under the influence, 36.12 
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WEAPONS—Cont’d 
Restricted firearm ammunition, 36.10 
Supplemental instruction number one, 36.06(d) 
Terrorism, violation of weapons of mass destruction law, 30.16 


WEIGHT 
Drugs, fixing weight of, 31.13 


WIRETAPPING 
Generally, 39.04 


WITNESSES 
Absent material witness, 42.16, 42.16(a), 42.16(b) 
Accomplice, 42.09, 42.09(a) 
Bribery of witness, 22.03 
Coercion of witness, 26.04 
Credibility of witness, 42.04, 42.04(a), 42.04(b) 
Domestic assault, influence, 6.10 
Impeachment, 42.06 
Missing, 42.16, 42.16(a), 42.16(b) 
Non-English speaking witness, testimony of, 42.26 
Retaliation for past action, 26.06 


WORTHLESS CHECKS 
Generally, 11.09 
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